
We are very pleased to 
present the Fall 2020 edition of 
The Resolver, the newsletter of the 
Alternative Dispute Resolution 
(ADR) section of the Federal Bar 
Association. Our contributors 
represent ADR practitioners from 
across the country, and their arti-
cles remind us that ADR touches 
a wide range of substantive legal 
areas and demands special inter-
personal skills and situation-
al awareness. We hope that this 
issue will stimulate thought and 
discussion of current issues that 
ADR practitioners, neutrals, and 
educators face on a regular basis. 
If there is a them to this issue, it 
is that we are constantly learning.

ADR practitioners continu-
ously work to hone their prac-
tice skills. Most would be quick 
to point out how much we can 

learn from each other, from 
our thoughts, observations and 
experiences practicing our trade 
craft. In this issue, four expe-
rienced mediators share their 
thoughts and suggestions on 
different aspects of the mediation 
process. John Mitchell shares 10 
Commandments (They’re more 
what you’d call guidelines.) 
necessary for effective mediation, 
especially in today’s virtual world. 
In Successfully Navigating 
Virtual Alternative Dispute 
Resolution, Juliet S. Burgess, 
identifies common problem areas 
encountered in virtual media-
tions. In Getting on Board with 
Online Mediation, Ehsan Ali, 
Esq. and Alnoor Maherali, take 
a deep look at optimizing online 
mediation particularly in the 
context of the current pandemic. 
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Turning conflict into resolution

EDITOR continued on page 9

Message From the Editor

by Alexander J. Zimmer

DISCLAIMER: The Resolver is a journal of opinion by and for ADR professionals. All opinions expressed herein are 
those of the writers alone and do not represent the official position of the FBA, the ADR Section, or any organization 
with which the writer is associated.

When we left the Annual Meeting in Tampa 
last year, who could have anticipated the challenges 
we will have faced and continue to face as we look 
forward to the virtual 2020 FBA Annual Meeting? 
Our Section’s leadership team responded to the 
disruptions and obstacles presented by COVID-19 
with creativity, resilience, and resolve. I want to thank 
each of this year’s officers and board members for 
their dedication and hard work in keeping the Section 
active and functioning while managing obligations to 
their families, friends, communities, and professional 
practices.

By working together, we achieved significant 
accomplishments which will leave the Section stron-
ger and will have contributed to the FBA’s mission of 
education and professional excellence. Chief among 
these are:

• In March, we c0-sponsored one of the first webi-
nars designed to acquaint the ADR and the wider 
world with the promise and possibilities of video 
conferencing to keep us together and working 

CHAIR continued on page 7
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10 Mediator Commandments 
(They’re more what you’d call guidelines.) 

By John K. Mitchell, Esq.

Dueling, the primitive and barbaric dispute resolution 
process, where two people with a dispute and a handgun 
take 10 paces, turn then fire upon one another, occurred 
frequently in early America for well over a hundred years. As 
early as 1728, the Massachusetts-Bay Colony set up rules for 
preventing and punishing duels. The famous Burr-Hamilton 
duel took place in 1804. Gun culture is firmly entrenched in 
the American psyche and has been for centuries. The judicial 
system set out to make adjudication the preferred dispute 
resolution vehicle over duels. Ever since then and very slowly, 
Alternative Dispute Resolution (ADR) has provided another 
way for legal and other disputes to be addressed and resolved 
even while the judiciary became as the mainstay of the 
American justice system.

Many attorneys believe that ADR stands for “a dollar 
reduction” of attorney fees. But lawyers, arbitrators and 
their clients already know that that is not entirely accurate. 
Mediation, however, changes the equation. Conflicts, contro-
versies, and disputes, including those already in the legal 
system and those that are not, can be quickly 
addressed and quietly resolved with media-
tion. Mediation offers the fastest, cheapest, 
least risky, and most satisfying dispute reso-
lution process for those embroiled in conflict. 
Mediators, expert at facilitating settlement 
discussions, can bring about peace in a timely, 
confidential, cost-effective, fair and balanced 
manner. I would argue that mediation offers 
the best way to resolve disputes.

Mediations nowadays held telephonically 
or via video conferencing services like Zoom, referred to 
as, Online Dispute Resolution (ODR), provide even greater 
benefits. ODR can alleviate many security and logistic issues, 
provided that participants have the equipment and a secure, 
private location for a frank conversation. Conducting a medi-
ation remotely supports social distancing, adds convenience 
and could be the best way to mediate going forward. As with 
any mediation, the parties decide the outcome of their dispute 
unlike litigation, arbitration, or a duel. Mediation mitigates 
the risk of relying on the whim of others to reach a favorable 
outcome, hurts less and makes more sense than any other 
dispute resolution process. Mediation is proving to be a better 
way to resolve most cases.

As a trusted mediator in Domestic Violence, Workplace 
Violence, Elder Abuse and Civil Harassment cases between 
parties seeking the protection of a civil restraining order 
at the courthouse in Compton, California, I have seen the 
POWER mediations have to bring peace to quarreling 

parties, resolving serious allegations of violence, unrest, 
stalking and other civil disputes. Mediations can also trans-
form bitter differences into a lasting peace with complex 
litigation, commercial disputes, personal injury claims, all 
manner of disagreements and countless other civilly litigated 
matters worldwide.

To get to a peacemaking, conflict-ending, settlement 
agreement, I developed a set of mediation rules of engage-
ment for communicating with the parties (10 Mediator 
Commandments) to make peace, a method for mediators 
to quickly determine whether the parties are capable of a 
ceasefire and cessation of hostilities. This is how we did it in 
Compton, California, U.S.A. I suggest the same can be true 
all over the world.

10 Mediator Commandments 
(They’re more what you’d call guidelines.) 

Number One

Confidentiality Agreement.
Have ALL mediation attendees sign a 

Confidentiality Agreement and provide copies 
for their comfort and protection. Mediation 
discussions at trial are irrelevant and subject to 
objection. A mediator, also called a “Neutral,” 
wants to stay neutral, NOT TESTIFY and 
has no dog in their fight. The mediator is 
the “Big Dog” in a mediation, belonging to 

neither party, wanting to be a “good dog” and loyal to all 
parties, but sometimes bites with an honest discussion about 
the facts (see Number Eight [Shoot Straight.] infra). The 
parties own their dispute; the mediator owns the mediation. 
The Confidentiality Agreement confirms that understand-
ing between the parties, enumerating the ground rules, and 
keeping mediation conversations off of the record, away from 
prying eyes and no public scrutiny. All communications, 
negotiations, and settlement discussions by and between 
participants in the course of a mediation or during mediation 
intake are strictly confidential.

Each mediation attendee must enter into the 
Confidentiality Agreement as a precaution. The agreement 
demonstrates that the attendee 1) enters into settlement 
discussions on their own free will and self-determination; 
2) is bound by confidentiality; 3) has an understanding of 
the mediation ground rules; 4) agrees on the selection of the 
trusted mediator or has no objection; and 5) is ready, willing 
and able to enter into a conversation for the express purpose 
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of settling the case. It sets the stage for the ultimate settle-
ment agreement, the written commitment by the parties that 
actually makes peace. The Confidentiality Agreement is also 
referred to as an “Agreement to Mediate” or ATM document 
(fee verbiage is often included), but these terms are essentially 
synonymous in practice. Number One: use a Confidentiality 
or ATM Agreement.

Number Two

Listen!
Listen as if someone’s life depended on it. As your medi-

ator, I am actively listening to you and paying close attention to 
what you say and do. Can you listen to me? If not, see Number 
Four (Rapport.) infra. Really pay undivided attention. Ask 
clarifying questions, paraphrase and repeat what you heard. 
Confirm and acknowledge your understanding of the party’s 
position regarding the facts and the situation. Learn all that 
you need to know that is relevant to the case (unless you 
have ample time to explore all issues, even the inconsequen-
tial  ones,  in  greater  detail). Check  your  posture   and  body 
language. Does it look like you are actively listening? Just 
because it looks like you are listening doesn’t mean that you 
are. Maybe your attention has drifted? Focus entirely on what 
the person is telling you and observe their body language, 
tone of voice, facial expressions and other behavior. Are 
they credible? Block any impulse or desire to multi- task. Do 
NOT check messages or voluntarily do anything that diverts 
your concentration from the conversation. Listen not only 
with your ears, but with your heart and mind 
too. Listen to understand, not to formulate a 
response to what you are hearing from a party.

Help other attendees pay attention and 
listen. Prevent interruptions while a Party 
is speaking. Other attendees must listen too 
(especially in joint session). If they listen, they 
might gain an appreciation of the party’s point 
of view. As a rule, turn-taking matters. No one 
interrupts while a party is speaking, except 
the mediator. Keeping the discussion on track, 
focused on facts, interests, options, standards, and possible 
solutions for a settlement is the priority. Set the ground rules 
in the Confidentiality Agreement and reinforce them in the 
mediator’s Opening Statement. Alfred Brendel, an Austrian 
pianist, poet, and author observed that the word listen has the 
same letters as the word silent. If you are talking (including 
silent, self-talk), you are not listening. Number Two: Listen!

Number Three

Courtesy.
Civility and politeness keep the conversation going 

while incivility or rudeness may end it. To give respect to a 
party may be asking too much, especially in cases involv-
ing violence, stalking or worse. Respect the fact that that 
party might be dangerous. The polite, well-mannered and 
courteous treatment of others should be sufficient for most 

mediation interactions. If a party acts-up in an ill-mannered 
way or makes offensive remarks, consider taking a break or 
shifting into a caucus before making a decision whether to 
abstain from taking the case during intake or to abandon the 
case after mediating, only to surrender, declaring an impasse. 
Good manners make a difference, and an ill-mannered party 
suggests that a caucus may be required to check-in with each 
party to confirm whether peace is possible.

Alternatively, consider the possibility that a party might 
simply have an abrasive personality or might be having a bad 
day. If you overlook their vitriol, other discourteous or inap-
propriate behavior, then maybe you can make progress with 
the mediation if you continue the conversation? Discourteous 
behavior or rude comments can have a negative impact on 
the rapport with people (see Number Four [Rapport.] infra). 
Damaging rapport with a party can be the difference on 
whether an agreement or impasse is reached. Remember that 
a settlement may depend on the mediator working through 
the entire process in spite of anyone’s hurt feelings, including 
their own (see Number Ten [Win!] infra). Nevertheless, the 
parties and the people with them must demonstrate sufficient 
courtesy towards the mediator and one another to proceed 
(see Number Seven [Calm is Heaven.] infra). If the parties 
are unable to behave civilly, an abstention or abandonment 
may be appropriate and necessary, but maybe a do over could 
work if the parties are willing and there is sufficient time 
and budget for another meeting or two? Number Three use 
courtesy.

Number Four

Rapport.
Establishing rapport with the parties is 

crucial to resolving disputes with them. Can 
you communicate with each person and they 
with you? Can you connect and see eye-to-
eye on anything, including whether 2 + 2 
= 4, as a reality check? Can you empathize 
with the party? Is there any degree of trust? 
Test whether the lines of communication 

are really open by taking a minute to talk with the attendees 
about sports, the weather, or any other non-controversial 
subject. Get  acquainted  some  (the  abridged  versions  are 
fine). Introduce yourself. Find out with whom you are speak-
ing and write everyone’s name on a seating chart for future 
reference. Find out their relationship to the dispute and 
why they’re there. Make a little small-talk and idle chit-chat, 
avoiding politics (if possible) and religion, to show that you 
are open and interested in speaking with them. Do not start 
a fight before you get to “the fight” that everyone is there to 
discuss. Investing a little time in the beginning of a conver-
sation to develop rapport can pay off with a settlement down 
the road. Find out if a heart-to-heart exchange on any subject 
is possible. Answer questions. Find out what they want? If 
there is still no rapport, see Number Five (Interpret that Jive?) 
infra. Number Four: establish rapport.
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Number Five

Interpret that Jive?
Interpreters may be required to translate what is being 

said if language or communication is an issue. A reliable 
interpreter could be crucial to a settlement if needed. 
The interpreter may be a language translator or someone 
other than a language translator, e.g., a witness, a friend 
for support, a trusted advisor, for example, or anyone who 
helps a party understand the situation in a mediation other 
than the mediator or the other party. See Number One 
(Confidentiality Agreement.) supra. An Interpreter can act 
in a dual role, also as a trusted advisor, for example. When a 
party is unable to grasp the benefits of settlement for what-
ever reason, often their friend or trusted advisor can get 
through to them to help them understand the information, 
which can be influential and very helpful to settling a case. 
If an interpreter is helpful, great. If not, eject them from 
the meeting courteously, trying not to upset the party that 
they’re there to support. A party may ask their interpreter 
to leave the meeting, which the mediator should support. 
Interpreters usually only preform the function of translat-
ing one language to another; therefore, their accuracy is 
particularly important for clear communications between 
the parties and the mediator.

An attorney can be an interpreter of 
sorts who has the ultimate influence on 
whether a case gets mediated and/or settled. 
Represented parties need to be aware that 
their attorney may have their own agenda 
and mediation may not be on it especial-
ly when attorney fees are involved. If the 
attorney is disinterested in mediating a case, 
abstain from taking the case to avoid wasting 
time and effort on a case that may be prema-
ture for settlement or will not settle for other 
reasons. Have a caucus with that attorney to 
find out how they want to proceed before 
engaging in lengthy settlement discussions that go nowhere.

If that attorney wants to mediate, assuming that all sides 
agree to have a discussion, the attorney can be instrumental 
in persuading their client to settle the case, interpreting the 
law in relation to the facts, assessing case value, litigation 
risks and costs, percentages, present value of money (why 
“a bird in the hand is worth two in the bush”) and the likeli-
hood of success at trial versus the benefits of an immediate 
settlement. A joint session with the attorneys only can be very 
productive in resolving disputes as long as they have settle-
ment authority or can get it quickly and they are reasonable.

A mediation attendee may be an interpreter of sorts for 
the actual decision-maker who might not be at the mediation. 
Verify settlement authority and whether each party in atten-
dance at the mediation actually has it or whether they have to 
call home for permission to accept the terms of a settlement. 
Even though settlement authority is a requirement for atten-
dance at mediations and party representatives will always say 
they have it, they still may need to call home for approval. 
While less than optimal, cases still settle when parties have 
to seek authorization before settling and someone is there to 

answer the call, seizing the opportunity to end the dispute. 
Number Five: Interpret that Jive?

Number Six

Fair Play Resolves Conflicts.
Conducting a mediation that is fair to all sides, unbiased 

and beneficial to the process and the parties with an eye 
towards their interests is playing fair. Doing no harm to the 
parties while honoring a pledge of confidentiality and provid-
ing affordable professional services is playing fair. Fair play 
can engender a sense of gratitude and magnanimity, which in 
turn can trigger a psychological need for reciprocity, unleash-
ing a “domino effect” of positive feelings and a willingness to 
buy-in and cooperate. (see Robert Cialdini’s Pre-Suasion, also 
see Number Ten [Win!] infra). Find out if the parties can play 
fair, extinguishing their anger or setting it aside long enough 
to settle their dispute with a comprehensive, permanent 
peace plan that resolves their issues peacefully and better 
than doing nothing at all, a risky power-play or an expensive 
legal remedy.

A BATNA analysis (Best Alternative to a Negotiated 
Agreement) may be helpful and persuasive to cool things off, 
bringing reason into play to flip the discord into cooperation 

between the parties (see Fisher, Ury and 
Patton’s Getting to Yes, Second Edition). 
Negotiated settlement agreements from a 
mediation are game-changing, cost- effec-
tive and more satisfying for the parties. 
Alexander Hamilton’s contemporary, 
Thomas Jefferson said, “Let common sense 
and common honesty have fair play, and 
they will soon set things...right.”

Foul play in the context of mediation, 
on the other hand, occurs when a mediator, 
attorney, witness, or anyone else in the medi-
ation coerces or applies undue influence to 

pressure a party into settling a case during a mediation. This 
kind of behavior violates principles of neutrality, self-deter-
mination, fair play and runs the risk of engendering a new 
controversy with the perpetrator of any such prejudicial 
action. Foul play in a mediation gives the process a bad 
name. Mediators should have no skin in the game except for 
the time spent in resolving the dispute and an open bias for 
resolving disputes with negotiated settlement agreements 
that are voluntarily entered into by the parties. Number Six: 
Fair Play Resolves Conflicts.

Number Seven

Calm is Heaven.
“Calmness is power,” according to British author and 

philosopher James Allen. Keep calm to carry on or not to 
possibly end the conversation abruptly. People mirror what 
you present to them, so present a calm demeanor. Model 
expected behavior. Request that the parties save tears, bad 
attitudes and high drama for the courtroom and let cooler 
minds prevail. Dr. Travis Bradberry, co-author of Emotional 



The Resolver

Spring 2020 Page 5

Intelligence 2.0, indicates that awareness of your emotions 
and the ability to manage them to stay calm under pressure is 
a tool that can be used to neutralize difficult people, keeping 
them at bay and staying in control of the situations. The idea 
is to quell potentially explosive situations, not exacerbate 
them.

A defensive, antagonistic, or argumentative mediator 
signal that they might be losing their cool. Anger is usually 
inappropriate for a mediator, remembering that the dispute 
belongs to the parties and NOT the mediator. Making peace 
is the main focus, and a mediator getting angry could reignite 
and escalate a party’s hostilities, undermining a settlement. 
Change the dynamics of the conversation if the mediator 
becomes irate and apologize for any unintended offense. If 
logic and “good reason” from professionals, supported by 
facts and reality are unpersuasive to a party, getting emotion-
al or angry about their reluctance to settle usually will not 
change their mind (see Number Six [Fair Play Resolves 
Conflicts.] supra). A mediator who loses their calm demeanor 
diminishes the possibility of continuing the conversation and 
reaching a fair settlement down the road; whereas a calm 
and cool mediator stands a much better chance of bringing a 
heated dispute to a happy ending.

Some mediators will allow the parties to engage in 
heated exchanges with each other in a joint session. These 
interactions can work very well to bring clarity to the dispute 
(Transformative mediators will assert) as long as the conver-
sation remains peaceful and productive, focused on facts, 
interests, options and possible solutions 
to resolve their controversy. Plus giving 
the parties a chance to blow-off a little 
steam can help them move past their 
disagreement, providing an opportu-
nity for their position to be heard and 
heart- felt. A little heat can act as a 
catalyst to motivate the parties towards 
settlement. How uncomfortable and 
sad the disagreement makes the parties 
feel is all the more reason for them to 
move past it with an accord.

However, mediators reasonably differ on how animated 
they will allow parties to become when expressing them-
selves and how much emotion they are comfortable allowing 
into a joint session. Inflammatory name-calling, insults or 
other unsubstantiated allegations are unproductive in a joint 
session, so stop it if it occurs. But allow it in caucus to relieve 
pressure a party may be feeling about their conflict and to 
help them restore a sense of calm, self-control and compo-
sure (see Number Nine [No Profanity, Dammit!] infra). If 
the conversation disintegrates into name-calling or a verbal 
abuse session in a joint meeting, take a break to reinstate 
calm. Disallow discourteous treatment of anyone in your 
mediations, which could offend and end the conversation 
(see Number Three [Courtesy.] supra). Let’s play nice, be cool, 
make peace and get on with the better things in life? Number 
Seven: Calm is Heaven. Repeat. Number Seven: Calm is 
Heaven. Repeat.

Number Eight

Shoot Straight.
Overwhelm the parties with honesty. Honesty and accu-

racy regarding the facts builds credibility and trust, empow-
ering the mediator to win a settlement, where the parties can 
synthetize their interests into a written settlement agreement. 
The reality of a situation, nevertheless, can be difficult and 
painful for a party to accept. An honest conversation may 
seem blunt, insensitive, harsh, or hurtful, but it’s NOT 
meant to be harsh or hurtful. Being diplomatic yet “brutally 
honest” can serve as a reality check, empowering the parties 
to find common ground, enabling them to come to terms 
with what is in their best interest. They can either end the 
dispute and move on with their lives without the stress and 
burden of conflict or continue the fight and prolong the 
stress and expense of it. John R. Bolton, former United States 
Ambassador to the United Nations and former National 
Security Advisor to the United States said, “recognizing 
reality always enhances the chances for peace.”

The mediator, based on special training, knowledge, 
experience, and consideration of other factors, determines 
whether the parties can reasonably agree to make peace in 
spite on their competing interests, and assists them in gener-
ating options and possible solutions to settle  the  dispute. 
The  parties decide whether to  settle by   a mutual agree-
ment or to pursue other options to resolve the controversy. 
Caveat: Avoid disclosing facts given to you in confidence 
unless the disclosing party has given permission to disclose 

it to the other party or the disclosing 
party knows in advance that informa-
tion may be shared, at the mediator’s 
discretion, to achieve a settlement (how 
the mediator handles party confidences 
can be addressed in the Confidentiality 
Agreement and should be discussed at 
the outset in the mediator’s Opening 
Statement to avoid confusion about how 
confidential information is handled). 
Number Eight means shoot straight.

Number Nine

No Profanity, Dammit!
Inject emotion into the conversation while remain-

ing calm using interjections and expletives. Interjections 
express different levels of emotion or surprise. Expletives are 
swearwords that can greatly enhance mediator credibility 
if the profanity is used appropriately. Caveat: Don’t try this 
at home or if it’s not right for you. These are legal terms 
of art and if you are uncomfortable using them, do not use 
them. Caution: Improper use may have a negative impact. 
(Senator Bernie Sanders, for example, famously said of 
Secretary Hilary Clinton’s email, “people are sick and tired 
of hearing about your damn email!” This quote is arguably 
one of the best and most memorable of the 2016 presidential 
campaign, appropriately peppered with the strong, albeit 
coarse, language. In a 2015 study, psychologists at Marist 
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College and Massachusetts College of Liberal Arts found that 
people who use more curse words may actually have stron-
ger language skills and overall higher intelligence. General 
George S. Patton said, “when I want my men to remember 
something really important, to really make it stick, I give it 
to them double dirty.” Your mother said, “use your words.”) 
These words instantly convey an intellectual and 
emotional understanding of a situation and convey 
a deep sense of empathy with the party’s position 
when used appropriately in caucus. Anything said 
at a mediation is supposed to be confidential, 
dammit! Number Nine means use profanity appro-
priately, dammit!

Number Ten

Win!
Get the deal and settle the case. Add “get the deal” to 

the agenda. Remember that mediation attempts to resolve 
conflict, so make it happen. Once the parties have reached 
an agreement in principle, either the mediator, the parties or 
their attorneys reduce their understanding into an agreement 
in writing, a written commitment by the parties that actually 
makes peace, for future reference should enforcing the mutu-
ally agreed upon terms become an issue. Additionally, parties 
may find that issues considered settled in the agreement in 
principle phase really aren’t settled once the deal is put into 
writing. Putting an agreement in writing ensures that parties 

are literally on the same page. Coming to terms and making 
peace is a victory for the parties. Congratulations are in order 
and perhaps even a celebration (e.g., the popping corks to 
make a toast to celebrate peace) to commemorate the accord. 
Then hopefully they will ABIDE by the terms to which they 
have agreed. PEACE! Number Ten: Win!

Ten Mediator Commandments are medi-
ation rules of engagement to communicate 
with parties in Mediations. Using Ten Mediator 
Commandments helps parties, counsel and the 
mediator save time and effort resolving conflicts 
that are ripe for settlement. They’re more what 
you’d call guidelines.

…

John K. Mitchell lives in Los Angeles, 
and has taught clinical mediation for 
post graduate students at USC Gould 
School of Law and mediates for the 
District Court in the Central District 
of California and for California state 
courts. He mentors mediators for Trusted 
Mediators International and sits as a 

Board Member of the Mediator Certification Consortium 
of California (MC3). This article is an excerpt from Ten 
Mediator Commandments Coming to You Straight Outta 
Compton!, originally published and available on LinkedIn.

CHAIR continued from page 1

• while social distancing and even in our own varieties of 
lockdown.

• In a July webinar, we addressed the challenges of the 
remote workplace drawing on a cross-section of profes-
sionals familiar with the ins and outs of employment 
practices in regular and irregular times.

• Even as the entire country shut down in March, we 
published the Spring Issue of The Resolver, the Section’s 
platform for opinion, intellectual discourse, and shared 
learning.

• We looked inward and reflected on ways our Section can 
improve itself, and as a result, we significantly broadened 
opportunities for participation in leadership by expand-
ing our Board admitting four new members and laid 
the groundwork for a robust program cultivating new 
members and maintaining our existing cadre.

To all who contributed to this year’s accomplishments, 
thank you for your work, your time, and your dedication. On 
behalf of the Section, I also want to express our gratitude to 
Laura Mulhern and the entire FBA team for their support and 
assistance throughout this tumultuous year.

Finally, I want to introduce the incoming Officers of the 
Alternative Dispute Resolution Section for the 2020-2021 
year. 

Chair: Bryan Branon 
Chair-Elect: Angela Eastman 
Secretary: James Downey 
Treasurer: Gabriel Soto

They bring enthusiasm, creativity, and dedication to the 
Section. We can be certain that their energy will continue 
to move the Section forward in fulfilling our mission of 
encouraging education, discussion and the exchange of ideas 
relating to the field of alternative dispute resolution. I wish 
this talented group of ADR practitioners good fortune in 
their service to our Section and to the FBA, and I encourage 
all of you to give them your support by being active members 
of the ADR Section.

Thank you all for having given me the opportunity to be 
of service.

Best regards and stay safe.

Alex Zimmer
alex@ajzimmerlaw.com

mailto:alex@ajzimmerlaw.com
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Successfully Navigating Virtual Alternative Dispute Resolution

by Juliet S. Burgess, Esq.

As the world continues to deal with the myriad of 
logistical difficulties imposed by the COVID-19 pandemic, 
many parties are choosing to resolve their disputes through 
some type of virtual alternative dispute resolution (i.e. via 
Zoom, Microsoft Teams, Google Meet, Skype, Cisco Webex, 
BlueJeans, etc.) rather than through traditional in-person 
mediation and arbitration. 

Some of the obstacles practitioners and ADR profession-
als need to navigate when conducting a virtual proceeding 
include challenges with technology, ethical concerns relating 
to confidentiality, engagement of participants, and difficulties 
relating to reviewing settlement and other key documents 
effectively. ADR professionals recommend dealing with the 
challenges imposed by virtual ADR in several ways:

• Technology. Expect challenges and delays relating to 
technology when participating in a virtual mediation 
or arbitration. It goes without saying that someone will 
have bandwidth problems, trouble logging on, muted 
audio, failure to connect, etc. A good mediator will cover 
these issues in their introduction and provide partici-
pants with instructions ahead of time so it will not be as 
difficult to manage the situation when an issue arises. It 
is also a good idea for all parties to share their telephone 
numbers in advance of the mediation, in case someone 
is booted from the internet and the mediator needs an 
alternate way to reach them. Incidentally, a brief intro-
duction to the technology being used is often a great 
way to begin a virtual proceeding as it provides a neutral 
way for the parties to build a rapport with the mediator 
or arbitrator and reminds everyone that all parties are in 
the same situation with respect to using the technology 
effectively together. 

• Confidentiality. The risks associated with media-
tion confidentiality have increased during the virtual 
COVID-19 era. With more mediation going online, 
more cases involve participants in multiple states and 
the choice of which state’s confidentiality or privilege law 
applies is not always obvious. Consequently, many ADR 
professionals have revised their participant confidenti-
ality requirements to address different confidentiality 
standards in various states. ADR practitioners must also 
deal with state wiretapping laws and recording issues. 
Mediators and arbitrators should remind the parties, just 
as they would if the session was being held in-person, 
that the online sessions cannot be recorded and must be 
kept confidential.

• Ethical Concerns. On a related note, it is also potentially 
difficult from an ethical standpoint to ensure that there 

are not witnesses, spouses, or family members sitting in 
the room—outside the view of the camera, listening or 
participating in an indirect manner. Accordingly, ADR 
professionals should remind participants of security 
measures, privacy concerns, and that only the parties 
in interest, their designated representatives, and their 
counsel may participate in the sessions. 

• Engagement. One of the biggest challenges all virtual 
meetings and particularly in online ADR proceedings 
is “engagement.” As difficult as it is not to look at texts 
and emails during an in-person mediation, this issue is 
magnified when participants are virtually engaged. It is 
often obvious when someone is looking at the screen, but 
simultaneously reading an unrelated email or working 
on another matter. Likewise, it is obvious if someone is 
checking their phone and texting rather than actively 
engaged in the mediation or arbitration. This is not to 
mention the additional distractions of doorbells, pets, 
childcare, food delivery, etc. that come into play when 
parties are mediating from home. As difficult as it is 
to stay engaged in a virtual ADR proceeding, the best 
solution to the issue is simple. Parties participating in 
a virtual mediation or arbitration should calendar and 
block out a full or half day for the mediation, just as 
they would if it were taking place in person. Participants 
should then tune out other interference and distractions 
by silencing their phones, closing their email applica-
tions, and focusing as much as possible during this time 
frame. 

• Document Sharing. One other challenge encountered 
is that it is sometimes more difficult to “pass a docu-
ment” around virtually then it would be to share it at 
the table of a conference room. Through screen sharing, 
email, and other technological advances, this issue has 
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EDITOR continued from page 1

This article examines the promise and the pitfalls of online 
line mediation today. 

Two of the ADR Section’s new leadership also address the 
special characteristics of mediation in a world that is deeply 
affected by the pandemic. New Section Board member, 
Keely Scott, discusses the solution that video-conferenced 
mediation can provide in Mediation - “The COVID-19 
Edition.” At the same time she reminds us that the need 
for preparation remains and many participants will need 
help adjusting to the virtual format in order for virtual 
mediation to work. Incoming Section Secretary and Board 
Member, Gabriel Soto and co-author Randy Drew, share 
their experience mediating high conflict situations in, High 
Conflict Coparenting Plan Training & Mediation. Drawing 
on their experience mediating in the turbulent setting of the 
LA family court system, they demonstrate that there is much 
we can learn about mediation when tempers are hot and the 
stakes very personal.

We hope that our readers will find this issue of The 
Resolver useful and t provoking. We welcome your comments 
and reactions, and we invite you to contribute your own 
thoughts, analyses and opinions to our next issue which will 
be published in Spring, 2020.

Finally, I want to thank all of The Resolver contributors 
and readers who have supported my work as Editor over the 
last four years. Beginning with the new term in October the 
Hon. Thomas I. Vanaskie (Ret.) will succeed me as Editor. 
There is no doubt that Judge Vanaski will continue to make 
it possible for us to express our ideas and opinions on a field 
that we hold dear. It has been a rare privilege for me to be 
entrusted with the stewardship of this platform for learning, 
ideas, and discussion. I urge all of you to keep teaching and 
helping each other to be better ADR practitioners and to 
enrich the understanding of and appreciation for ADR which 
I believe is a great hope for a more peaceful world. 

Thank you for your support.
Alexander Zimmer, Editor

…

Alexander J. Zimmer is an attorney 
and mediator in New York City. He has 
pursued a career in law and in business 
for more than 30 years. Mr. Zimmer can 
be reached at alex@ajzimmerlaw.com.

improved tremendously but it still sometimes requires 
more creativity then needed in a traditional face-to-
face proceeding. Parties should consider exchanging 
non-confidential, relevant documents in advance of the 
virtual mediation and making such documents available 
in an electronic format that is easily shared through 
email or a portal, such as Dropbox or Google Drive. 

Despite these (and other) challenges, the success rate of 
online ADR is relatively high and generally comparable to 
the success rates of traditional ADR proceedings. It is hard 
to say whether the success of on-line ADR is the result of 
the virtual platforms themselves, or more highly correlat-
ed to the economic times we are in and the role that plays 
in the mindset of settlement/business decision makers. 
Nonetheless, many ADR professionals, practitioners and 
clients are anticipating that they will continue to offer and 
participate in remote virtual mediations and arbitrations 
even in the post-pandemic age.

Indeed, many participants actually prefer virtual ADR 
to traditional in-person ADR because it allows clients and 
counsel located in different parts of the country to partici-
pate without the difficulties and time restraints of traveling. 

Online ADR also allows the parties to participate from the 
comfort of their homes or offices where they are often more 
relaxed and consequently more likely to reach a practical 
solution. Finally, on-line ADR can be more cost-effective 
than traditional ADR because virtual meetings are often 
faster and therefore cut down on attorneys’ fees and travel 
costs associated with traditional mediations and arbitrations.

Ultimately, the fate of virtual ADR is yet to be deter-
mined; but it appears that the techniques which often make 
in-person ADR successful, have continued to evolve—if 
not thrive, along with the technology making these virtual 
sessions possible. 

…

Juliet S. Burgess is the founder and princi-
pal attorney at Burgess Employment Law. 
She has been an active member of the 
Phoenix community and practicing labor 
and employment law and commercial liti-
gation in Arizona for over 16 years. www.
burgessemploymentlaw.com. 

mailto:alex@ajzimmerlaw.com
http://www.burgessemploymentlaw.com
http://www.burgessemploymentlaw.com
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Getting on Board with Online Mediation

By Ehsan Ali, Esq. and Alnoor Maherali, Esq.

Introduction
In the late 1990s, various start-ups began offering e-me-

diation or online mediation services to organizations and 
the general public.1 In the years that followed, the range of 
disputes being mediated online expanded to include work-
place and family conflicts involving people in the same 
geographical areas. This trend has grown in the past decade 
as teleconferencing capabilities and internet connectivity 
improved to the point that it was much like being in the 
same room while being less expensive and more convenient. 
Not surprisingly, these added benefits came with certain 
challenges.

That the COVID-19 crisis forced most businesses and 
organizations to conduct business entirely virtually has only 
highlighted those challenges and presented a number of 
new ones. For example, research shows that connection to 
co-workers is based largely on physical proximity.2 The online 
medium also seems to remove the human 
connection from disputes - short circuiting 
the empathy loop.3 When combined, these 
factors can have a multiplicative effect in 
exacerbating conflicts. Thus, the need for 
skilled mediators is as great as it has ever 
been. This new reality poses problems that 
require creativity and multi-disciplinary 
expertise; while the crisis itself encourages 
separation, segmentation, and ‘silo’ devel-
opment.4 Mediation, being a process well 
suited to coordinating efforts, mobilizing 
individuals to finding solutions, and re-sowing empathy, is 
poised to be precisely what the business community and 
broader society needs in these times. This requires mediators 
willing to adapt to the changing circumstances. 

Mediations have been conducted ‘virtually’ through 
phone and email for many years. But recent improvements 
in teleconferencing capabilities have made online mediations 
more viable from a technical perspective. However, there 
remains hesitation in many fields (e.g. medicine, education, 
and dispute resolution) to fully adopt online models as an 
‘equal’ alternative to in-person service. This is partly because 
research on “computer-mediated communication” conducted 
long before the current lockdown argued that video chat may 
not be an adequate substitute for real-life interaction.5 

Because of this and other factors, the field of mediation 
has proven resistant to technological influence; an island of 
stability in a sea of change.6 However, when the current crisis 
forced mediations to be done virtually out of necessity, many 
practitioners found that they can be done online successfully 

if one accounts for technical challenges and holds true to the 
core values of alternative dispute resolution as noted below.

Technical Challenges of Online Mediation

1. Managing Issues with Hardware and/or Software
Technical issues (e.g. difficulty connecting, issues with 

the camera, the microphone, etc.) can stop a mediation 
before it even starts. And most people who have done a video 
conference have experienced at least some of these issues. 
As such, mediators are finding it helpful for parties to test 
out their devices and software prior to online mediations to 
minimize problems once the session begins. 

But even with proper preparation, technical issues can 
still arise. Therefore, a best practice on the part of the medi-
ator is to establish secondary and tertiary plans in case 
anything goes wrong. For example, in the event that a party 

is unable to establish a video connection, 
the mediator can: (a) share their personal 
number so that the party can let them 
know of the issue and then (b) pivot to a 
telephone call to conduct the session. Or 
they can change video conferencing appli-
cations to another of the many alternatives 
that now exist. The idea is for the parties to 
know ahead of time that there are alterna-
tives in the event of an error, and thus be 
able to focus on resolving their dispute.

2. Addressing Internet Connectivity
Even when parties can connect, internet lag can still 

plague a session. One party may have difficulty being heard 
or hearing the other party and/or the mediator - their voices 
lost to a distorted echo caused by latency in the network 
connection. The best solution to this is preparation – the 
mediator should flag this issue as a potential problem so that 
if it does happen, it can be recognized and ameliorated. A 
mediator can call for a break to allow the party experiencing 
the lag to get a more stable connection; or, if necessary, can 
pivot to the secondary medium for the mediation. 

Lag can be particularly frustrating when parties are 
speaking directly to each other. In person, some mediators 
make it a practice to set a guideline for the parties not to 
interrupt each other. This is even more useful in an online 
session where lag can make things worse. When parties agree 
not to speak over one another, it makes the session more 
effective for everyone. And because mediation can unearth 
difficult emotions – a best practice is for parties to maintain 
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some mechanism by which to take notes. That way, they 
never lose track of the important point they want to bring up 
or the question they want to answer. Mediators and parties 
can also agree to utilize hand signals to avoid audio-overlap; 
for example, a raised hand to show the party has something 
to say. 

3. Managing Distraction and Fatigue
Because parties are often joining the mediation from 

their homes with a greater array of potential distractions, 
keeping parties focused in an online mediation session 
is generally more difficult than in an in-person session. 
Mediators can manage this by establishing ground rules such 
as: turning off notifications on one’s device, putting one’s 
phone aside for the duration of the mediation (unless they 
are using their phone to access the session), and using head-
phones to block out other sounds. In the event a party must 
leave their computer to tend to something, a best practice is 
to pause the session until they return. 

In addition, the energy drain while in online video 
mediation seems to be significantly higher than for in-per-
son sessions. “Zoom Fatigue” reduces the amount of time a 
person can spend on video conference before they are worn 
out – with the consequence of drastically reduced productivi-
ty after that point. This can be for many reasons. For example, 
a key way to show we’re paying attention on a video call is to 
look at the camera. However, having to engage in a “constant 
gaze” makes us uncomfortable — and tired. In order to 
minimize this discomfort when on video, research shows 
that people tend to spend the most time gazing at their own 
face instead of making eye contact.7 As such, they may miss 
visual cues which would help them better understand their 
counterpart(s). And preoccupation with one’s own video feed 
during online video meetings can contribute to the feeling of 
continuous scrutiny that is, itself, a drain on energy reserves.8

The best practice for dealing with this is to keep online 
sessions shorter than in-person mediations. Between 1 and 
1.5 hours appears to be the ideal length. If the parties have 
a limited span of time in which to find a resolution, sessions 
can be scheduled at a greater frequency. And it can be helpful 
to check-in with the parties more often to see how they’re 
doing and to schedule regular breaks and off-screen time.  

4. Building Trust: Overcoming Interpersonal Disconnect
Mediators spend a great deal of energy during a session 

on building trust between the parties. When the rancor that 
often accompanies conflict has prevented the parties from 
seeing potential solutions – a big part of the mediator’s value 
is knitting the parties together by uncovering the connections 
and commonalities between them and their interests. 

A great deal of academic work confirms what many of 
us know from personal experience – that discussions over 
the internet often lack the tenor of a discussion between two 
people. In fact, the online medium in itself can enhance the 
animosity between disputing parties.9 Veteran mediators 
have expressed the sense that a greater emphasis on building 
trust and establishing rapport can make an online medi-
ation session more effective than focusing on any specific 

meditation technique or tactic.10 This means that the medi-
ator may need to take a less direct path through discussing 
the issues in the mediation in order to establish a productive 
working relationship between the parties. Parties that are 
made aware of this are likely to reach better, more sustainable 
outcomes from their mediations.

Core Values of Mediation in an Online World

1. Neutrality
Mediators operating online may gain insight beyond 

what is possible in a physical session - i.e. aspects of a party’s 
home situation, manner of dress, and/or family members 
or close contacts (to the extent they or evidence of them 
physically appears on camera). Given this, a mediator must 
be careful as it comes to their own bias. In any mediation, 
adherence to neutrality is important, as is a corresponding 
awareness of one’s own assumptions as they may develop. 

2. Confidentiality
While confidentiality has long been featured in every 

mediator’s opening statement, online mediation requires 
articulation of what this means in this new context. It is a best 
practice to ensure: (a) that the parties are not recording the 
process without unanimous consent; (b) that no unknown 
parties are covertly surveilling or influencing the mediation 
session; and (c) that everyone knows that notes taken during 
the session should be destroyed. Good online mediators 
make this clear to the parties at the top of the session and do 
their utmost to ensure compliance throughout.

In addition, mediators should strongly consider adapting 
the confidentiality provisions of their standard consent forms 
for the new virtual medium. Because online mediations can 
span multiple states and even different countries, the laws of 
multiple jurisdictions may apply. Protections for the privacy 
of mediations vary across states and countries, so mediators 
should temper expectations of confidentiality with transpar-
ency about the fact that courts may issue discovery orders 
regarding sessions.11 As a curative, mediators can include 
clauses that assign the costs of defending discovery motions 
on the requesting or subpoenaing party. In the event of a 
third-party subpoena, the mediation agreement can include 
an assurance that the motion will be contested, as well as 
a cost-of-defense sharing provision. All this in addition to 
having a clear policy for what client records will be retained 
and destroyed.

3. Self-Determination
A mediator’s role in process-control can be that much 

more critical when accounting for the differences in conduct-
ing the mediation virtually. This means ensuring that the 
decision makers are in the ‘room’ or at least easily accessible 
if they need to be reached. And it includes the ability to 
review any final agreements and legally sign-off on them once 
agreed upon. In an online mediation, the mediator can share 
their screen in real time and review language with parties 
and make updates as needed. And software exists for parties 
to sign off on the agreement without leaving their homes. 
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While these steps can add time to process, they are critical 
in ensuring parties remain in control of their own outcomes.

4. Safety
Safety in the mediation sense refers to both physical 

security - ensuring that no party will bring harm to the 
other parties or themselves; and emotional security - that 
each party feels comfortable to share openly and honestly 
during the mediation. With the switch to online mediations, 
ensuring security has a whole new dimension. Whereas it was 
easier to restrict who had access to your office, preventing 
people from joining a virtual meeting can be more difficult. 

At the start of COVID-19, Zoom was the platform 
of choice for many small businesses as it’s easy to set up, 
easy to use, and can be used for free with some limitations. 
According to CFO Kelly Steckelberg, the platform went from 
10 million average daily participants in December 2019 to a 
peak of 300 million in April 2020.12

But a surge of ‘zoombombings’ this past April, in which 
internet trolls crashed people’s video meetings and bombard-
ed them with inappropriate material like pornography, high-
lighted the vulnerability of online platforms.13 Zoom has 
since strengthened its protections but alternatives have 
emerged like Microsoft Teams, Google Meet, and Skype, and 
can also be used.

In order to mitigate potential security breaches, the 
following steps can be taken:

1. Rather than using a generic meeting room, like one’s 
‘Personal Meeting Room’ which has the same login 
information each time, a one-time meeting specific 
room can be set up for which the login information can 
be shared only with the participants of the meeting

2. Password-protect the meeting and share the password in 
a different way than the login details. 

3. Turn on the ‘waiting room’ option so persons seeking 
admission to the meeting can be vetted before joining. 

4. Disable file transfer so that digital files – potential virus 
carriers - cannot be transferred between attendees. 

It is also useful to have a back-up plan in case the medi-
ation gets disrupted. Switching to audio or another platform 
are options.

5. Quality
In addition to the technical steps outlined above (i.e. 

contingency planning, addressing connectivity issues, 
managing fatigue, and building trust), a mediator should 
also take steps to avoid unnecessary disturbance during 
the session. As noted above, turning off notifications on a 
computer and cell phone is a good start. Regardless of video-
conferencing platform, mediators operating virtually should 
utilize features allowing them to keep all parties in the field 
of view. For example, those using Zoom can use the “gallery 
view” feature to keep everyone in the visual field - thereby 
allowing detection of nonverbal signals. Mediators who find 

themselves distracted can also disable the “self-view” feature 
so they can better focus on the parties’ reactions. 

On Caucusing
Whether caucusing is a standard or exceptional part of 

a mediator’s practice, it can remain so in the online context. 
Breakout rooms can be set up or parties can be returned to 
the waiting room and readmitted individually. Mediators 
who caucus in any circumstance should take care to practice 
doing so via the virtual medium (i.e. video conferencing 
program, conference line, etc.) prior to being in session with 
parties in an active dispute. Practice with caucus procedures 
will enhance both the mediator’s and the parties’ comfort 
with the process and yield dividends if and when a caucus 
is called. 

Adapting One’s Style to the New Medium
The preceding list of best practices is not exhaustive 

by any means. In light of the technical limitations of online 
mediation and in order to adhere to the core values, online 
mediators may need to adapt their approach further and 
inject new practices. For example, in order to minimize 
interruptions, visual cues like exaggerated nodding, thumbs 
up, or raised hands to signify a desire to speak can be helpful. 
Neutral backdrops can be used to set the tone and thought-
ful questions can be posted in virtual waiting rooms to 
put parties in the right mindset. And greater structure and 
process control can be very helpful to keep parties on track 
for optimal outcomes. There are many ways mediators are 
adapting to this new paradigm and new protocols emerge 
regularly.

Conclusion
In the post-COVID reality, as courts and private compa-

nies increasingly rely on online mediation to resolve disputes 
quickly, cheaply, and efficiently, mediations will likely contin-
ue online in greater numbers. In addition, parties may wish 
to limit their exposure and become more comfortable with 
the convenience of virtual meetings. But in-person media-
tions will also continue.14 While controlling for the mechan-
ics of the new medium is important, one must remain highly 
attuned to the core principles of mediation as well. Only then, 
can we continue to provide the highest level of quality possi-
ble in this new era of digital conflict resolution.
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https://www.pon.harvard.edu/daily/mediation/negotiation-research-you-can-use-bringing-mediation-into-the-technological-era-nb/
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Mediation - “The COVID-19 Edition”

by Keely Y. Scott

The COVID-19 pandemic has massively impacted all 
aspects of our lives. With a state-wide Stay Home Order and 
the social distancing required to curb this crisis, we have all 
quickly adapted to a new normal including telephone and 
video chat holidays, family gatherings, school classes and 
workplace meetings. The legal world is not insulated from the 
crisis and we too must adapt to a new normal and continue 
to diligently represent our clients during this worldwide 
pandemic. Litigation activities that traditionally involve 
direct interaction with other parties, such as trials, hearings, 
depositions, site inspections, etc. have either been postponed 
until the crisis abates or converted to a more creative and 
remote platform that allows business to proceed. Mediation 
is no exception. Mediation has always served a great purpose 
in conflict and litigation resolution. In fact, mediation, 
even conducted under a contingency plan, may serve an 
even greater purpose today. In the face of COVID-19, at a 
time when so many courts are not conducting in-person 
hearings and are postponing 
trials, finding a way to conduct 
online or telephone medi-
ations becomes essential for 
many parties and attorneys to 
conclude litigation and finan-
cial risks and to continue their 
personal lives and businesses. 

In considering whether 
to move forward with a 
remote mediation, attorneys 
must evaluate the new incen-
tives and leverage positions 
that arise out of the current 
crisis. For example, litigation 
becomes less of a threat to some parties when hearings 
and trials are cancelled. Yet, anticipated docket congestion 
resulting from the Stay Home Order and the accompany-
ing unknown delay of litigation resolution makes personal 
and business planning for the parties extremely difficult. 
For many parties there is also a greater need for immediate 
funds caused by workplace furloughs and layoffs which may 
give both incentive and leverage to mediate where it did 
not exist before. Additionally, a defendant party’s solvency 
or decreased ability to satisfy a judgment caused by the 
economic fallout of nationwide Stay Home Orders may also 
affect the decision to mediate now rather than waiting until 
the crisis ends. Under these circumstances, mediation offers 
certainty and resolution which are valuable commodities in 
the current COVID-19 climate. 

In making a strategic decision on whether to recom-
mend a case for remote mediation, it is important to note that 
attorney, client, and mediator schedules are now more flexi-
ble as calendars have cleared. As a bonus, the costs associated 
with travel and in-person attendance are eliminated. 

Once a remote mediation is scheduled, the parties will 
have additional options to facilitate a successful mediation 
including video conferencing, telephone conferencing, or a 
combination of both. Traditionally, mediation is most effec-
tive in person, with all decision makers physically present. 
It is especially important to be able to see people during the 
mediation to develop trust and rapport, and to read and 
evaluate expressions during the process. Humans by nature 
connect with each other and evaluate one another in various 
ways, but eye contact and body language are especially 
important visual cues that can assist in negotiation and in 
ultimately reaching a resolution. Yet, during this crisis medi-

ations by video conference and 
even via telephone conference, 
have proven to be very effec-
tive in getting the job done.  

Online tools, such as 
WebEx and Zoom have satis-
fied that “in-person” touch 
that so many mediators and 
participants need because 
they allow the parties to hear 
and see each other “live” via 
webcams. These programs also 
allow for separate sessions to 
be created, thereby mimicking 
the joint and private caucuses 

most attorneys have come to value in traditional mediation 
settings. It is important to remember that not everyone is 
comfortable with or is even trusting of this technology; some 
parties may not have the means to implement video confer-
encing. Under these circumstances, a diligent attorney must 
consider whether a telephone mediation is a viable effective 
solution, especially if their client(s) could benefit from timely 
resolution of the litigation during this unprecedented crisis. 

Tips to follow when preparing for and participating in a 
COVID-19 remote mediation: 

1. Contact your mediator in advance of the mediation to 
discuss the best options to proceed based on the facts 
of your case, the stage of your case, whether the attor-
ney’s and/or clients have met before, the ability of the 
attorneys and/or clients to participate in the various web 
technology needed for video conferencing, and whether 
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the parties will be “present” for the mediation. Some 
mediations are most effective with a video conference 
opening session with all parties and counsel present 
to allow for visual introductions and statements and a 
connection to the person on the other side. This initial 
visual contact helps the mediator and the parties “read 
the room” when talking with each other during the 
mediation day. Once the initial opening statement is 
concluded, the parties may elect to continue caucuses 
via video conference or may elect to move to individual 
telephone conferences. Alternatively, if the attorneys are 
familiar with each other, the mediator and the case, the 
parties may elect to participate in the entire mediation 
by telephone conference with the mediator initiating 
an opening call with all parties then moving to separate 
telephone conference caucuses. Any combination of the 
above can be effective after consideration of the case and 
consultation with the mediator.

2. If you choose to mediate via video conferencing, sched-
ule a time before the actual mediation to virtually “meet” 
with the mediator, including clients, to be sure everyone 
is equally comfortable with the technology.

3. Mediation confidentiality is provided by statute or agree-
ment. The parties must respect this confidential process 
and should not be on public WIFI and should conduct 
the mediation in a private area with good connectivity to 
avoid disruptions to the process.

4. Counsel should have access to email to allow for the easy 
sharing of documents or exhibits and to allow comple-
tion of the mediation settlement agreement(s).

5. During the mediation, stay present! This is extremely 
important. With all participants working remotely under 
varying circumstances it is important to dedicate the 
same amount of time and focus to the mediation as if it 
were an in-person mediation. Also, while the occasional 
dog barking or child talking may be unavoidable, make 
all efforts to designate a place in your home or remote 
place of work to provide minimal distractions. If all 
parties stay present in the task at hand, the mediation 
will be more efficient and effective, and the chance of 
success is greatly increased.

Lastly, be professional. A more causal appearance is 
acceptable under our new normal. However, consider the 
importance of the case to your client and the opposing  party. 
Let them know this is business as usual, albeit modified, and 
everyone involved takes the case and the mediation seriously. 

Hopefully, the challenges we are facing brought on by 
the COVID-19 pandemic diminishes over the short term 
but right now none of us truly knows what the future holds. 
What we do know, however, is that litigation impacts the lives 
of many people and businesses. For many clients now is the 
exact right time to mediate to resolve pending litigation and 
to offer some degree of closure and financial resolution in 
these unsettling times.

…

Keely Scott is a panel member of Perry 
Dampf Dispute Solutions and a partner 
with Donohue, Patrick & Scott PLLC. She 
brings 25 years of litigation experience to 
her mediation clients.

Having joined the PDDS Panel in 2012, 
Scott has successfully mediated matters 

involving personal injury, construction litigation, professional 
liability; architect and engineer liability, industrial accidents, 
commercial transportation/trucking litigation, insurance cover-
age disputes, property damage, commercial disputes, products 
liability, maritime, catastrophic and mass tort litigation, and 
employment disputes. 

Scott has completed intensive mediation training at Pepperdine 
Law School’s Straus Institute for Dispute Resolution, which U.S. 
News & World Report has ranked as the Number 1 dispute 
resolution program in the country for 13 of the past 15 years.

She has extensive litigation experience appearing in jury and 
bench trials in Louisiana state and federal courts and in Texas 
state courts. She has also represented clients in arbitration with 
the American Arbitration Association, with independently 
selected arbitration panels, and before the Louisiana Legislature 
and Louisiana state administrative boards and commissions. 
Working in conjunction with local counsel, Scott has appeared 
in state and federal courts across the United States.
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High Conflict Coparenting Plan Training & Mediation

By Mediator L Randy Drew and Gabriel Soto, Esq.

At the Los Angeles County Children’s Courthouse, in 
2014, Southern California Family Mediation (SCFM) began 
serving the most in-need, at-risk children & families, with 
leveraged impact.  SCFM has served 3,000 families, since the 
program’s inception.  SCFM’s 40 mediators help coparents 
(biological, presumed, grandparents, foster parents, or guard-
ians) create their own detailed, customized, and durable 
coparenting plan agreements.  SCFM is the only mediation 
program serving at all 27 L.A. County dependency courts, at 
both courthouses.  SCFM is uniquely effectiveness mediating 
in high-conflict cases, as demonstrated by annual agreement 
rates above 90%.

Executive Director and Co-Founder, Mediator L Randy 
Drew, envisioned a transformation-based, court-connected 
mediation program that would exceed all expectations and 
set new standards for the courts, and propel the field of medi-
ation.  Unable to find appropriate training, SCFM created its 
own Advanced Family and Dependency Mediation training 
& certification program.  Annually, at USC’s Law School 
facility, training has been provided to experienced mediators 
with advanced degrees and paraprofessionals recruited by 
SCFM.  For 2020, SCFM’s recruitment efforts will be nation-
wide, because this year’s October training and mediations 
will be online.

Our team provides docket relief and support for maxed-
out courts, attorneys and social workers.  We offer full-day 
workshops with two mediators.  In 2019, mediators helped 
700 families.  We serve mostly poor families, because if you 
can afford a lawyer, s/he will do everything to keep you out 
of dependency court.  

We have their attention.  That tends to happen when you 
take people’s kids away from them.  Our parents may have 
gotten sobor, or Anger Management classes, or housing, or 
could be getting therapy and appropriate pharmacology for 
the first time.  

Changed by 18 to 24-months of hearings, various classes, 
and possibly testing – the investment of a lifetime – copar-
ents who exit the dependency system have been through 
an adversarial process, and without a parenting plan, anger 
& frustration may reduce them to a fist fight in a Sheriff ’s 
station parking lot.  Worse, the toxic emotions are conta-
gious and become multigenerational.  Every time a child is 
removed from his or her support systems (family, school, 
programs, friends, extracurriculars) they are less likely to 
graduate high school and more likely to grow up to become 
homeless or incarcerated.  To save a kid, a community, the 
world, I know right where to begin.

In Los Angeles 
County, dependen-
cy courts are distinct 
from family law 
courts.  Cases that 
involve harm or cred-
ible risk of harm to 
a child are heard in 
dependency, which 
may prescribe family 
reunification and ulti-
mately coparenting plans.  
Los Angeles County dependency is somewhat of a hybrid 
between criminal and civil processes.  There are at least four 
attorneys on each case, Minor’s Counsel, County Counsel, 
and each parent’s attorney. 

 Mediation may occur at the beginning of the depen-
dency court process with the petition for the county to 
take jurisdiction of a child, midstream when the judicial 
officer, attorneys, and social worker combined cannot get 
visitations to actually occur, or as parents exit the system.  
SCFM helps coparents create their own detailed parenting 
plan agreements (for attachment to JV-200 Exit Orders) in 
the most difficult, high conflict cases.  A detailed agreement 
that matches parents’ realities provides guidance, is more 
effective, and can be a necessary bridge to family law.  The 
mediation process also provides conflict management educa-
tion and an opportunity to end the war & begin the peace.

There are limits on what mediation can do at dependen-
cy courts.  Unlike family law, safety issues including custody, 
un/monitored, or no/overnight visitation must be decided by 
a judge.  CPOs and TROs between parents that do not have 
the exception checked for peaceful contact for coparenting 
are difficult, but not impossible to mediate.  Extreme cases 
involving violence or abuse are not sent to mediation.

SCFM offers a teaching and learning workshop oppor-
tunity, employing a comediation model, with two or more 
mediators per mediation.  Comediators meet in advance 
to discuss strategies, questions, and issues for their medi-
ations, caucus at every (shuttle style) exchange of parents, 
and debrief Lessons Learned afterwards.  We are helping to 
educate the next generation of mediators, by partnering with 
USC’s Judith O. Hollinger Mediation Clinic.  Since 2017, 2Ls 
and 3Ls have had the opportunity to comediate with experi-
enced mediators.  

We have learned to always meet with parents separately 
first (with staggered start times for remote mediations), due 
to the prevalence of previous domestic (emotional, physical) 
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violence (which may not rise to level of prohibiting them 
from coparenting) and codependence. We want parents to 
be able to speak freely as they share their conflict stories with 
the mediators. Conflict stories are stories told by victims 
about villains. They are rehearsed & refined, and often used 
to justify bad behavior.  

The principles, lessons, and techniques of what Randy 
teaches and calls Rapid Mediation stand at odds with neutral-
ity and the idea that great mediators are simply good listen-
ers.  The significant difference between an 85% mediation 
program and a 95% mediation program is that those who 
need help most are not being served successfully. Mediators 
of acumen are expert, surrogate negotiators, and teachers. 
Principles of Rapid Mediation include: 1) Conflict can be 
dealt with (frozen, ripened, contoured, mitigated, managed, 
or resolved) less harmfully and more successfully; 2) What 
can be achieved with mediation can be achieved faster if the 
mediators are skilled enough; 3) Lead from behind – if the 
comediators fail to identify the solution when it is presented, 
the parties will begin to punish them – but lead; 4) Mediators 
may give advice & offer suggestion, but the mediators’ opin-
ions don’t count; and 5) Neutrality is a fallacy that causes 
harm. 

In his book “Beyond Neutrality”, Bernie Mayor lists 
several reasons why the need for mediation exceeds the 
demand. Among those reasons is the idea that people intuit 
that there is no such thing as a neutral person. The public’s 
perception of mediation as a viable solution is reduced every 
time a mediator claims to be “neutral” or “a neutral”.

Who claims to be without bias? One cannot function as a 
human being without the ability to discern. I would argue for 
“bias control” or bias management”, because there is no such 
thing as a neutral question. Can a power balancing mediator 
also claim to be neutral?  

Let’s come correct. Instead of “neutrality” let’s talk omni-
partiality16 or multipartiality17. As a mediator, if you’ve ever 
felt uncomfortable having coffee with one side or hitching a 
ride on a private jet to a mediation with a conflict partner, 
you need to learn about multipartiality. As an attorney, you 
should not need to be overly concerned about saying too 
much to your mediators without the other counsel present. 
Your goal should be to hire a mediator who can build rapport 
with the other side. You want your mediator speaking with 
the other side as much as possible, because great mediators 
are 1) not decision-makers, and 2) are always negotiating.

Mediators who cling to neutrality, end up acting as 
messengers. “Mom wants every weekend, but Dad said ‘No’. 
What should I do?” In our Fall 2020 Advanced Family and 
Dependency Mediation training, we teach experienced medi-
ators things like how to flow smoothly between transfor-
mative, facilitative, and evaluative styles, Comediation, and 
Extreme Closing. Mediators learn, it is futile to ask people 
to “get creative”. Instead, get curious. Curiosity is at the 
heart of all win-win, interest-based, “Make the pie higher” 
agreements.

Extreme validation is a timesaving tool. While listen-
ing to a parent’s conflict story, we employ the principles of 
active listening such as mirror & matching, affirmative body 
language (nodding, grimacing), recapping, and saying their 
own words back to them. It doesn’t help that the mediator 
empathizes with the parent if the parent doesn’t believe it. 
Until parties are sure they have been heard and understood, 
they will be stuck repeating their stories. 

Extreme rapport is the currency of extreme mediation. 
Mediators spend the first half of the mediation earning it 
and the second half spending it. Join the resistance; you may 
have heard it called step to their side. We want to sincerely 
acknowledge that the parents are very hurt and may feel very 
wronged by the time they get to us. Regardless if one feels 
that another’s feelings are justified, emotions must be dealt 
with as realities. We meet them where they be and seek-first 
to understand. 

We avoid being “You guys…” as in “You guys did this 
to me.”, by informing parents that we are an organization, 
separate from the courts, funded by private donations. We do 
this “for” them, not “to” them. In most cases, once the major 
issues of the coparenting plan are agreed to, if the parents are 
ready, it is valuable to bring them together, 

Our program is free to the families and the courts. 
Institutionalization has devastated mediation programs. 
Locally, in family law courts, mediation was mandated by the 
state, with the CA DRPA18, during the Quiet Revolution19. 
As a result, it was limited to two or three hours, which irre-
spective of the mediator’s skill level, is simply not enough 
time.

Los Angeles in a non-recommending county, which 
means if there is no agreement, a memorandum is created 
that reads: “No agreement was reached in mediation.”, nothing 
more. That is true, pure mediation. Various California coun-
ties have diverse systems, some good. The problem with Child 
Custody Recommending Counselors (CCRC), for example, is 
that they are referred to as mediators and commonly call 
themselves mediators, yet they are arbitrators. Nothing could 
be worse for mediation.

In response to the COVID crisis, SCFM trained & tran-
sitioned to remote, video conference mediations within days, 
months before the courts reopened, thanks to the dedication 
of the SCFM mediation team and Commissioner Marilyn 
Mordetzky. We accumulated pages of Lessons Learned, as we 
waded into the unknown with parents. In the early days of 
COVID, we provided pre-mediations to support the families 
by easing anxiety, reassuring them that they were not forgot-
ten, and encouraging communication…when they needed 
us most. We took an actively neutral stance on visitation, 
until we received guidance: “…balance best interests and 
wellbeing…” 

Mediation is the medicine for conflict evolution, but 
mediation doesn’t exist in a vacuum. The legal process is 
adversarial, and with the best of intentions, takes a toll on 
the very relationships that are supposed to hold a child’s life 
together. However, we could not achieve the successes for 
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families that we do without the court system as a backstop.  
The partnership between the dependency courts and medi-
ation is necessarily a close one. In addition to supporting 
parents who have hung-in there and survived the system 
for their kids, we appreciate the opportunity to support the 
judicial officers who make impossible decisions every day, 
and the heroic efforts of dependency attorneys with 200-case-
loads who can smile, and care.

Endnotes
1 Kenneth Cloke, Mediating Dangerously, 2001
2 Bernard Mayor, Beyond Neutrality, 2004
3 The Dispute Resolution Programs Act of 1986 (Stats 1986, ch. 1313, SB 
2064-Garamendi and Stats 1987, ch. 28, SB 123-Garamendi)
4 The International Evolution of Mediation: A Call for Dialogue and 
Deliberation. by Tom Stipanowich. Feb. 2016. https://www.mediate.com/
articles/StipanowichS7.cfm

…

Mediator L. Randy Drew is Co-Founder, 
Executive Director, and an educator for 
Southern California Family Mediation, a 
501(c)3. Veteran of 700 mediations, Drew 
earned an MBA in ADR from Pepperdine 
University’s schools of business and law. A 
96%-mediator, his teams have exceeded 
90% at all Los Angeles County dependen-

cy courts. drew@socalfm.org

Gabriel (Gabe) Soto grew up in Seguin, 
Texas and graduated from Villanova 
University with a BA in 1997. He gradu-
ated from the St. Mary’s University School 
of Law in San Antonio with his JD in 2001 
and his LLM in ADR from the Straus 
Institute at Pepperdine University Law 
School. Soto served as a mediator before 

Superior Court of California Santa Monica Small Claims 
Court and received training through the California Academy 
of Mediation Professionals. He also served as an extern with 
the ADR court for the LA Superior Court and the EEOC 
Mediation Unit in Los Angeles. Soto has represented the State 
of Illinois in labor and employment disputes and presented 
cases before arbitration. He also practiced as a litigation 
attorney and conducted negotiations for over fifteen years in 
civil board litigation cases. Currently, Soto serves as a board 
member for the Southern California Family Mediation and 
recruitment chair for the ADR Section of the Federal Bar. Soto 
is licensed by the Texas and Illinois Bar. He also enjoys fishing, 
running, and outdoors activities with his two children.  
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