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From the Desk of the Chairperson
Dear Civil Rights Section Members,

To state the obvious, we are living through difficult times.  A novel 
virus rages across the world, unemployment has hit levels not seen since 
the Great Depression, and the death of George Floyd and others while in 
the custody of police officers has prompted mass demonstrations against 
institutional racism in cities and towns across the country.  Emotions 
are running high, the country is sharply divided over how these events 
should be viewed, and it seems like every day brings a new crisis.

In times like these, one could be forgiven for questioning the relevancy 
of a “big tent” organization like ours, which welcomes practitioners from 
both sides of the aisle.  As a plaintiff-side civil rights attorney, I certainly 
have my views on the death of Mr. Floyd and others at the hands of the 
police, and I confess I’m struggling not to let those views come through 
too much in this writing.  But here is what I am coming to appreciate:  
In times of crisis, it can be even more important to hear the views of 
others, especially others with whom you don’t agree.  History is full of 
examples of crises begetting tyranny, and many of those tyrannies were 
the product of people unquestioningly believing in the righteousness of 
their cause.  Unless we continually work to open ourselves to the views 
of others—especially people who see the world differently than we do—
it is far too easy to slip into the type of comfortable groupthink that has 
characterized some of the most tragic episodes in our history.

And that is one of the values of an organization like the FBA’s Civil 
Rights Section.  In a forum where both sides of the aisle are welcome, 
we are forced to moderate our own views to accommodate the views 
of others.  In the process, we sometimes, hopefully, come to learn that 
there are points of agreement even on extremely contentious issues.  
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Supreme Court Update – Summer 2020
by Samuel T. Brandao, Clinical Instructor, Civil Rights and Federal Practice 
Clinic, Tulane University Law School

Altitude Express Inc. v. Zarda,
No. 17-1623; consolidated with Bostock v. Clayton County, 
Georgia,
No. 17-1618; and with R.G. & G.R. Harris Funeral Homes 
Inc. v. Equal Employment Opportunity Commission,
No. 18-107; opinion filed June 15, 2020. Vote: 6-3

Likely the most significant civil rights decision of the 
term holds that discrimination because of sexual orientation 
or transgender status constitutes prohibited employment 
discrimination “because of . . . sex” under Title VII. Zarda 
and Bostock allege they were fired for being gay, and Aimee 
Stephens claims her transgender status caused her dismissal. 
Writing for the majority, Justice Gorsuch reasoned that 
decisions to treat gay or transgender people differently 
necessarily include sex as a but-for cause, and that the 
existence of other but-for causes does not make those 
decisions lawful. The analysis is individual, too: the fact that 
the employers treat men and women the same, for example 
by firing gay men as well as lesbians, doubles liability instead 
of avoiding it.

Acknowledging the decision’s importance, Justice Gorsuch 
rejects the “no-elephants-in-mouseholes” attack memorably: 
this decision is an elephant, “[b]ut where’s the mousehole? 
Title VII’s prohibition of sex discrimination in employment is 
a major piece of federal civil rights legislation. It is written in 
starkly broad terms. It has repeatedly produced unexpected 
applications, at least in the view of those on the receiving 
end of them. Congress’s key drafting choices—to focus on 
discrimination against individuals and not merely between 
groups and to hold employers liable whenever sex is a but-
for cause of the plaintiff ’s injuries—virtually guaranteed 
that unexpected applications would emerge over time. 
This elephant has never hidden in a mousehole; it has been 
standing before us all along.”

Result: The Second Circuit (Zarda) and Sixth Circuit 
(Harris) are affirmed; the Eleventh Circuit (Bostock) is 
reversed and remanded.

Babb v. Wilkie, 
No. 18-882; opinion filed April 6, 2020. Vote: 8-1

Every Justice except Justice Thomas agrees that the 
unique language of the Age Discrimination in Employment 
Act of 1967, which provides that personnel actions affecting 
federal agency employees aged 40 years or older “shall be 
made free from any discrimination based on age,” holds federal 
employers to a higher standard than the but-for causation 

standard that applies in other contexts. Justice Alito, writing 
for the majority, employs dictionaries and a plain-language 
approach to reject the government’s arguments analogizing 
the ADEA to other statutes with dissimilar causation language, 
but cabins Ms. Babb’s victory by explaining that the remedies 
available to a plaintiff who cannot show but-for causation 
are few: prospective injunctive relief, but not reinstatement 
or back pay. Justice Sotomayor, joined by Justice Ginsburg, 
concurs to note the possibility that discriminatory processes 
could give rise to viable claims, and that those claims might 
require damage awards. Result: reversed and remanded.

Comcast Corp. v. National Association of African American-
Owned Media,
No. 18-1171; opinion filed March 23, 2020. Vote: 9-0

A claim of race discrimination under Section 1981 fails 
in the absence of but-for causation. Because the relevant 
section does not include any explicit referral to causation, the 
background default standard applies, Justice Gorsuch wrote 
for the Court. The plaintiff’s attempt to import the “motivating 
factor” standard from Title VII fails, not least because Congress 
amended both laws in 1991, adding “motivating factor” to Title 
VII but not to Section 1981. Justice Ginsburg wrote separately 
to warn that Section 1981 applies not only to the ultimate 
decision to award a contract but also to earlier decisions in 
the process, including at the application and review stages. 
Result: reversed and remanded.

Department of Homeland Security v. Regents of the 
University of California,
No. 18-587; consolidated with Trump v. NAACP,
No. 18-588; and with Wolf v. Vidal,
No. 18-589; opinion filed June 18, 2020. Vote: 5-4

DHS’s decision to end DACA was arbitrary and capricious. 
Chief Justice Roberts, joined by Justices Breyer, Ginsburg, 
Kagan, and Sotomayor, first explains that the agency’s decision 
is reviewable because it is not discretionary—like the decision 
not to begin an enforcement proceeding—but is instead a 
program that confers affirmative relief to so-called Dreamers. 
The majority then holds that the Trump administration, 
which undisputedly has the power to end the program, failed 
to consider its decision as the APA requires. That failure 
is evinced by the reasoning it supplied at the time, which 
focused on Dreamers’ eligibility to work and receive Social 
Security and not on the core of the program: non-enforcement 
of laws that might lead to deportation. Even assuming that 

At press time, several important decisions were still pending in what is already a momentous term for civil rights law, so 
not all decisions are included here.

https://casetext.com/api/print/document/bostock-v-clayton-county?includeHighlights=false&isTwoColumn=false&download=true
https://casetext.com/case/babb-v-wilkie-1
https://casetext.com/case/comcast-corp-v-national-assn-of-african-american-owned-media?
https://casetext.com/case/department-of-homeland-security-v-regents-of-univ-of-cal
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the provision of those benefits was illegal, that concern would 
not have supported a decision to end the deferral of removal 
actions. Among the dissenters, Justice Alito complains that 
“the Federal Judiciary, without holding that DACA cannot be 
rescinded, has prevented that from occurring during an entire 
Presidential term. Our constitutional system is not supposed 
to work that way.” Result: vacated in part, reversed in part, 
and remanded.

Espinoza v. Montana Department of Revenue,
No. 18-1195; opinion filed June 30, 2020. Vote: 5-4

The free exercise clause requires states that provide aid to 
private schools to include religious schools in their largesse. 
Justice Roberts resists the temptation to explain the difference 
between status and use—whether a law excluding from state 
support not religious schools as such but a particular course of 
religious study might pass muster—because he sees Montana’s 
tax credit program as a clear-cut status-based discriminatory 
regime. In that way he avoids the trickiest precedent, Locke, 
which upheld Washington’s disallowance of state scholarship 
funds in theology degree programs. Moreover, because the 
Montana Supreme Court invalidated the program on free 
exercise grounds, this reversal means the ceased program 
must be revived. Result: reversed and remanded.

Hernandez v. Mesa,
No. 17-1678; opinion filed February 25, 2020. Vote: 5-4

Jesus Mesa, a federal agent standing on the U.S. side of 
the border, shot and killed a 15-year-old Mexican citizen on 
the Mexican side. The Court’s conservative Justices affirmed 
the Fifth Circuit’s judgment that the boy’s family’s case could 
not go forward under Bivens citing separation of powers 
concerns. Justices Thomas and Gorsuch would go further by 
eliminating Bivens entirely. Result: affirmed.

June Medical Services LLC v. Russo,
No. 18-1323; consolidated with Russo v. June Medical 
Services LLC,
No. 18-1460; opinion filed June 29, 2020. Vote: 5-4

Louisiana’s law requiring abortion providers to have 
admitting privileges at hospitals fails constitutional muster. 
Although Justice Breyer announced the judgment, joined by 
Justices Ginsburg, Kagan, and Sotomayor, his approach to 
evaluating abortion regulations did not carry the day. Justice 
Breyer interprets the relevant precedents as requiring a 
balancing test, weighing a regulation’s health benefits against 
the burden it places on the right to choose. Chief Justice 
Roberts concurred separately in part to disavow that balancing 
approach as not to be found in Casey, and preferring the fact-
intensive “substantial obstacle” test favored by the Court’s 
more conservative justices. Bound by the Court’s four-year-
old precedent striking down a nearly identical Texas law, 
the Chief Justice agrees that the state waived its standing 
challenge, that the Fifth Circuit improperly ignored the trial 
court’s factual findings, and that Louisiana’s law must fall. 
Result: reversed.

Kahler v. Kansas,
No. 18-6135; opinion filed March 23, 2020. Vote: 6-3

The Court upholds Kahler’s conviction for murder under a 
1995 Kansas law limiting the insanity defense to those whose 
mental illness interfered with their ability to form intent to 
kill. Kahler had urged that the constitution required a higher 
floor, namely analysis of his mental illness’s effect on whether 
he knew his actions were wrong. Justice Kagan, writing for 
the majority, rejected that view in light of the high bar Kahler 
faced in asserting that the right to his preferred defense is so 
fundamental as to implicate due process. Justice Breyer, in a 
dissent joined by Justices Ginsburg and Sotomayor, notes that 
Kansas is an outlier—one of only five states to have limited 
the insanity defense along these lines—and insists that the 
law does not merely redefine the insanity defense but cuts 
out its heart: the concept that mental illness can vitiate moral 
culpability. Result: affirmed.

Mathena v. Malvo,
No. 18-217; dismissed by stipulation of the parties

Lee Boyd Malvo can now seek parole in 2022 after Virginia 
changed its sentencing scheme to allow juvenile lifers 
to become parole eligible after twenty years. Malvo was 
seventeen when he and John Allen Muhammad killed ten and 
wounded several others in the “D.C. sniper” case.

New York State Rifle & Pistol Association Inc. v. City of 
New York, New York,
No. 18-280; per curiam opinion filed April 27, 2020. Vote: 6-3

After the Court granted certiorari to consider whether 
the Second Amendment precludes New York City’s ban on 
transporting a licensed, locked, and unloaded handgun to a 
home or shooting range outside city limits, the City urged 
the Court to declare that changes to the rule and to state 
law mooted the case. The Court deferred that request and 
scheduled the case for argument before issuing its opinion 
agreeing it was moot after all. Justices Alito, Gorsuch, and 
Thomas disagreed, and they and Justice Kavanaugh (who 
concurred) indicated eagerness to take up another Second 
Amendment case soon in order to rein in lower courts’ 
applications of Heller. Result: vacated and remanded.

Ramos v. Louisiana,
No. 18-5924; opinion filed April 20, 2020. Vote: 6-3

Because the Sixth Amendment guarantee of a unanimous 
verdict is incorporated by the Fourteenth Amendment, 
Evangelisto Ramos wins reversal of his 10-2 conviction in 
an opinion perhaps more notable for the justices’ competing 
notions of the proper treatment of precedent than for its 
result. Justice Gorsuch authored the majority opinion, 
joined by Justices Ginsburg and Breyer in full and Justices 
Sotomayor and Kavanaugh in part. (Justice Thomas is the sixth 
vote—concurring in the result but repeating his argument 
that incorporation should go through the privileges and 
immunities clause, not the due process clause.) The strange 
bedfellows and complicated web of partial concurrences 

https://casetext.com/case/espinoza-v-montana-dept-of-revenue
https://casetext.com/case/hernandez-v-mesa-8?
https://casetext.com/case/june-medical-services-l-l-c-v-russo
https://casetext.com/case/kahler-v-kansas-1?
https://casetext.com/case/new-york-state-rifle-pistol-assn-inc-v-city-of-new-york
https://casetext.com/case/ramos-v-louisiana-3
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might not indicate much about the Court’s future approach 
to stare decisis issues, though, owing to the weakness of the 
purported precedent at issue here, Apodaca v. Oregon: with 
the 1972 Court split 4-4, that outcome hinged on the baby-
splitting reasoning of a single Justice. Result: reversed.

Sam Brandao is a Clinical Instructor with experience 
enforcing housing equity, civil rights, and disability rights. 
He joined the Tulane Civil Rights and Federal Practice 
Clinic in 2016 after completing a two-year Skadden 
Fellowship, during which he served as a staff attorney 
at Southeast Louisiana Legal Services in New Orleans. 

At SLLS, he litigated housing discrimination cases and 
advocated for policy changes on behalf of persons with 
disabilities. Brandao clerked for United States District 
Judge Eldon E. Fallon of the Eastern District of Louisiana 
and for Circuit Judge Jacques L. Wiener, Jr. of the United 
States Court of Appeals for the Fifth Circuit. In the Civil 
Rights and Federal Practice Clinic, he assists Director 
Lucia Blacksher Rainer in supervising student-attorneys 
in a range of client representation, including federal 
cases involving the civil rights of incarcerated citizens, 
employment discrimination, housing discrimination, 
and other constitutional claims.

From the Desk of... continued from page 1

I’ll give you an example.  It’s been remarkable to me that 
the judicial doctrine of qualified immunity, which can shield 
police officers from liability even when they are found to violate 
someone’s constitutional rights, has suddenly become a matter 
of public debate.  In the wake of Mr. Floyd’s death and the 
protests that followed, bills have been introduced in both the 
House and the Senate to abolish the doctrine.

As a plaintiff-side attorney, my initial reaction to these 
proposals was “great, absolutely, let’s do it.”  But in the course 
of discussions with members of the Section’s board, I heard 
from defense-side attorneys who strongly objected to the idea.  
When I reflect on their concerns I can see why.  For example, 
when the law on a situation is unclear, would it really be fair to 
hold a police officer individually liable for violating someone’s 
constitutional rights when the officer could not have reasonably 
known what he or she was doing was unlawful?  I can see how 
that prospect raises serious fairness and due process concerns.

But these discussions also revealed points where there might 
be room for agreement on how to reform qualified immunity 
to make it more fair and just for everyone.  Examples include 
restoring the “two-step” analysis that the Supreme Court 
made discretionary in Pearson v. Callahan, or legislatively 
defining what it means for a constitutional right to be “clearly 
established.”  

To further explore these points of possible agreement, 
the Board has voted to establish a working group, chaired by 
the Section’s secretary Kyle Kaiser, to examine the qualified 
immunity doctrine and, if possible, put forth a recommendation 
for legislative reform that would be submitted to the FBA’s 
Government Relations Committee for adoption by FBA 
national.  I believe this a real opportunity to make a meaningful 
contribution to one of the most salient issues of our times.  If 
you have an interest in participating in this working group, or 
even just contributing ideas, please don’t hesitate to reach out 
to me.  

Thank you again for being a part of this Section.  It has been 
a true honor to serve as its Chair for the last couple of years, 
and I look forward to continuing to work with everyone as 
we struggle through these difficult days towards what I hope 
will be a brighter future for us all.  In the meantime, let’s keep 
talking and, more importantly, listening to each other.
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Native American Voting in the Age of Coronavirus: Worst Fears 
and Best Practices
by Dan Lewerenz, Natalie Landreth, and Jacqueline D. De León1

Vote-by-mail is coming. We all saw what happened in 
Wisconsin on April 7, when more than 1.5 million voters turned 
out in the middle of the COVID-19 pandemic—many wearing 
masks and doing their best to distance from one another.2  The 
Wisconsin Department of Health Services identified dozens of 
COVID-19 patients whose infection could be linked either to 
in-person voting or to working at the polls.3  Little wonder that 
recent polling shows widespread support for expanded vote-
by-mail as an alternative to in-person voting.4

But vote-by-mail is not a panacea, and is particularly 
problematic for Native America.  From voter registration to 
the timely return of a completed ballot, a world without in-
person voting is a world in which many Native Americans will 
find it harder, if not impossible, to vote.  In fact, many voters 
will be disenfranchised if mandatory vote-by-mail becomes 
the rule.  The Native American Rights Fund (“NARF”) and its 
partners in the Native American Voting Rights Coalition have 
spent the past three years diagnosing the obstacles to voting 
in Native America.5  In light of the present pandemic and the 
inevitable (and very reasonable) push for expanded vote-by-
mail, NARF offers four prescriptions for how to navigate the 
new reality.6

Voter Registration
Vote-by-mail’s hurdles begin long before the ballots 

are mailed out.  To receive a ballot, a citizen first must be 
registered to vote.7  And the pandemic is making it harder 
for citizens to register: many government offices are closed, 
registration drives are on hold because of social distancing 
norms, and even naturalization ceremonies confirming new 
citizens have been postponed.  “Almost every place where 
Americans usually register to vote has been out of reach 
since March.”8  Online voter registration remains an option; 
but that, too, is more difficult in Native America, where the 
Federal Trade Commission estimates that at least 90 percent 
lack broadband access.9

Accordingly, NARF recommends that States expand their 
voter registration reach by providing registration forms in, and 
retrieving those forms from, Native communities.  Many Native 
communities have Tribal and/or Federal buildings—including 
community centers, health care providers, schools, and Tribal 
government offices—frequented by Native Americans.  If 
State election officials can meet Native Americans where they 
are, they can alleviate the registration difficulties posed by the 
digital divide.

In-Person Voting 
Above all, in-person voting options must be maintained 

in Native America, where home mail delivery often isn’t 
available, and many voters require language assistance.  States 
should work with Tribes to identify community members to 
serve as election officials and poll workers, thereby reducing 

the number of outsiders coming into Native communities.  
In-person voting can be made safer with extended early 
voting periods to reduce crowds, well-funded PPE and 
sanitation practices, specialized hours for elderly and the 
immunocompromised, and curbside voting.

Receiving Ballots
Some vote-by-mail is still going to happen, but vote-by-mail 

only works if voters receive their ballots.10  Getting ballots to 
Native voters is not always easy.  Native voters, particularly 
on reservations, often have nontraditional addresses to which 
mail is not delivered, and many Native voters have to travel 
long distances to the nearest Post Office, which may not get 
daily mail service.11  These voters do not have the option of 
voting safely from home for several reasons. Often, no mail 
carrier will come to their home to pick up the ballot.  In 
addition, many Native families and friends share P.O. Boxes, 
because there aren’t enough P.O. Boxes and they cost money 
to maintain.  Further, community members frequently rely on 
each other to pick up mail from distant Post Offices.12  But in 
some states merely handling someone else’s mailed-out ballot, 
even a ballot mailed to a shared box, could result in criminal 
charges.13

In response, States should mail out ballots early, and even 
consider changing relevant statutes, regulations, and/or 
practices to allow for earlier ballot distribution this year, so 
that ballots have plenty of time to get to voters and ballots 
returned as undeliverable can be addressed.  In addition, 
States should provide ballot pick-up locations in Native 
communities (perhaps in the same community centers, 
health care providers, schools, or Tribal government buildings 
where they provide voter registration forms).  These pick-up 
locations should have the capacity to print ballots to replace 
those lost in the mail.  Finally, States must scrupulously 
commit to not prosecuting voters who share P.O. boxes and 
deliver mail to their community members.

Returning Ballots
Likewise, vote-by-mail only works if voters are able to 

return their ballots to be counted—and like the distribution 
of ballots, this can be more complicated in Native America.  
Long distances to the Post Office and infrequent mail service 
again raise obstacles; and mail from Native America often gets 
routed through multiple cities, meaning it can take weeks to 
reach its destination through no fault of the sender.  Moreover, 
ballot collection bans can make criminals out of voters who 
simply want to save their neighbors the burden of the trip to 
the Post Office. 

It should go without saying that mail-in ballots must come 
with postage-paid envelopes.14 NARF also recommends that 
States accept ballots mailed on Election Day as timely and 
include them in final vote tallies.  In addition, States should 
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establish ballot collection centers in Native communities 
where voters can securely drop off their ballots for collection 
by the State on Election Night.  Ballot collection boxes should 
be liberally distributed throughout rural communities so that 
no voter has to travel more than 15 miles to access a drop 
box. Local community members can be trained to staff these 
boxes in rural communities. Finally, States must reserve 
their prosecutorial powers for legitimate acts of electoral 
malfeasance,15 and must not penalize innocent voters who 
merely help their fellow community members overcome 
lengthy and costly hurdles just to return their ballots.

Many of the solutions identified herein would be 
implemented by the Native American Voting Rights Act,16 
which NARF enthusiastically supports.

The election is only one of many things complicated by the 
pandemic.  But with a little thought and planning, States can 
ensure that the challenges facing Native people are addressed 
and America’s first people are not relegated to second-class 
status as voters.
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Using Community Planning and Public Accommodations Laws to 
Address Racial Disparities in Health Outcomes—Lessons from 
the COVID-19 Pandemic
by Steve Tomkowiak, Executive Director, Fair Housing Center of Metropolitan Detroit

Though difficult to quantify, public awareness of discrimination 
seems evident in the areas of employment, housing, education, 
voting, public accommodations, transportation and, most 
recently, law enforcement. Racial segregation and discrimination 
have also been highly prevalent in healthcare—with disastrous 
consequences. In 1946, for example, 87.1% of White births 
and 45.2% of Black births in the U.S. occurred in a hospital. 
In Mississippi, the percentages were a stunning 69.3% to just 
9.6%, respectively.1 In Detroit, during this same period, racial 
discrimination permeated every aspect of healthcare, from 
discriminatory hiring practices of physicians, nurses and other 
staff, to inferior treatment or withholding of treatment. Race 
discrimination also pervaded health insurance. Insurance 
coverage would be accepted, rejected, or modified based on the 
patient’s race. Provider rates were likewise determined based on 
the race of the healthcare provider.2 While progress has certainly 
been made in the intervening years, the COVID-19 pandemic 
demonstrates that racial and ethnic disparities in healthcare still 
have not been fully addressed. 

In one noteworthy study, researchers used White male 
and female and Black male and female individuals posing as 
simulated patients—much like testers used to uncover housing 
discrimination. The simulated patients presented identical risk 
factors and symptoms, with the only variables being their race and 
sex. Black individuals and females with chest pain were referred 
for cardiac catheterization at 60% of the likelihood for Whites 
and men. The greatest disparity occurred with respect to Black 
women. Black women were referred for cardiac catherization 
at 40% of the rate for White men.3 While comparable evidence 
of disparate treatment by housing providers would result in 
the filing of a housing discrimination case, discussions of racial/
ethnic/sex based disparities in medical treatment are attributed 
to the benign or non-actionable “implicit bias” found in the 
medical profession.4

Racial Disparities in COVID-19 Affliction Rates and Other 
Disasters 

Failure to fully address racial disparities in medical treatment 
and outcomes has had tragic results. Few will ever forget 
news reports listing ever increasing totals of cases and deaths 
caused by COVID-19. Within a month or two of the onset of the 
COVID-19 pandemic, another disturbing trend appeared: racial 
disparities in the COVID-19 cases and deaths. For example, in 
2020 Black Americans comprise 14.1% of Michigan’s population 
of 9,986,857.5 As of June 12, 2020, Michigan’s COVID-19 cases 
totaled 65,672 with 5,990 deaths. Black residents comprised 
18,705 or 28.48% of Michigan’s COVID-19 cases and 2,290 or 
38.23% of the COVID-19 deaths.6 

The same disparities occurred nationwide. One study reports 
the following COVID-19 death rates: 1 in 1,625 or 61.6 deaths per 

100,000 for Black Americans; 1 in 2,775 or 36.0 deaths per 100,000 
for Indigenous Americans; 1 in 3,550 or 28.2 deaths per 100,000 
for Latino Americans; 1 in 3,800 or 26.3 deaths per 100,000 for 
Asian Americans; and 1 in 3,800 or 26.2 deaths per 100,000 for 
White Americans. The death rates for Blacks exceed 2 times the 
death rate for Latinos and 2.3 times the death rates for Asians 
and Whites. Overall, while Blacks comprise 12.4% of the U.S. 
population, Blacks total 24.3% of the known COVID-19 deaths. In 
other words, Blacks “are dying at twice their population share.”7

In 2019, prior to the impact of COVID-19, the overall U.S. 
death rate per 100,000 was 852.9 for Blacks and 725.4 for Whites.8 
This is much lower than the 2.3 death rate difference resulting 
from the COVID-19 pandemic. The Centers for Disease Control 
and Prevention (CDC) categorized various factors believed to 
account for COVID-19’s disproportionate impact on racial and 
ethnic minority groups: 
• Housing (residing in densely populated areas; racially 

segregated housing associated with adverse health 
conditions and outcomes; homes located further distances 
from medical facilities and grocery stores; multi-generational 
households; and over-representation in congregated living 
situations such as detention centers, jails and prisons); 

• Employment (disproportionate employment in essential 
industries, requiring work attendance despite health and 
other dangers present in community; overrepresentation 
in service jobs, agricultural work and vocational nursing 
positions; and lack of access to paid sick leave); and

• Health (high prevalence of chronic medical conditions; less 
access to medical care; lack of health insurance; distrust of 
the health system; language and communication barriers; 
and increased levels of stress).9

While the factors listed by the CDC seem ever present for 
racial and ethnic minority groups residing in segregated housing, 
studies have shown that the effects of these housing, employment 
and health factors on racial and ethnic groups magnify during 
times of natural disasters and health emergencies. A leading 
review of the literature found differences among racial and ethnic 
groups throughout all stages of a disaster: “risk perception; 
preparedness behavior; warning communication and response; 
physical impacts; psychological impacts; emergency response; 
recovery; and finally, reconstruction.”10 The review found that 
“[o]ne of the most consistent and significant findings in the review 
is that racial and ethnic communities in the U.S. face enormous 
housing problems in a disaster. . . . [T]here is evidence in this 
review of cultural ignorance, ethnic insensitivity, racial isolation 
and racial bias in housing, information dissemination and relief 
assistance.”11
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Failure to Directly Address Segregated Housing and 
Discrimination as Contributing to the COVID-19 
Disparities 

Although residential segregation and discrimination 
play a significant role in the disparate affliction rates in the 
CIVOD-19 pandemic and other health emergencies, the policy 
recommendations of the CDC and other organizations deemphasize 
the need to address such factors. For example, the CDC’s list of 
“[w]hat can be done” by the federal government suggests that 
data collection be increased to monitor disparities in COVID-19 
cases and deaths. The CDC also suggests efforts to link more 
members of racial and ethnic groups to treatment facilities. The 
CDC’s recommendations to community organizations, healthcare 
systems and providers, and individuals likewise fail to directly 
address residential segregation and discrimination. Instead, the 
CDC suggests that healthcare systems and providers address 
“implicit bias” that may hinder patient-provider interactions. The 
CDC also suggests that healthcare organizations and communities 
work to “reduce cultural barriers” to medical care.12

The CDC’s recommendations are unfortunate. Residential 
segregation and discrimination—important factors in disparate 
affliction rates—should be addressed directly. As shown below, 
the community planning process and civil rights enforcement 
should be used to address disparate affliction rates. 

Addressing Racial Disparities in Medical Treatment and 
Outcomes Through Affirmatively Furthering Fair Housing 
(AFFH) Requirements 

State and local governments or jurisdictions are required as 
part of their Consolidated Plan (commonly referred as a “Con 
Plan”) process to assess affordable housing and community 
development needs and market conditions.13 The Consolidated 
Plan planning process provides a framework for community 
engagement to identify housing and community development 
priorities that align and focus funding under federal Community 
Planning and Development (CPD) Programs, including the 
Community Development Block Grant (CDBG) and HOME 
Investment Partnerships (HOME) Programs. A Consolidated 
Plan has a duration from 3-5 years. The Consolidated plan is 
implemented through Annual Action Plans. An Annual Action 
Plan summarizes the activities and use of federal and non-
federal resources used each year to address the priority needs 
and goals listed in the Consolidated Plan. Finally, state and local 
governments prepare a Consolidated Annual Performance and 
Evaluation Report (CAPER) each year to report the progress and 
accomplishments toward the Consolidated Plan goals. 

As part of the Consolidated Plan, all grantee jurisdictions must 
certify that they will affirmatively further fair housing (AFFH).14 
The AFFH certification requires each jurisdiction to conduct an 
Analysis of Impediments to Fair Housing Choice (AI) within that 
jurisdiction.15 The AI lists impediments to fair housing choice and 
identifies appropriate actions needed to address and overcome 
such impediments.16 HUD’s two-volume Fair Housing Planning 
Guide assists grantee jurisdictions in preparing an AI.17

The AFFH requirement can assist in reducing racial disparities 
in affliction rates in two ways. First, the core component of the 
AFFH requirement, which applies to both HUD18 and other federal 
agencies19, requires that programs relating to urban development 

be administered so as “to assist in ending discrimination and 
segregation”.20 Eliminating racially segregated housing would 
eliminate most, if not all, racial disparities in affliction rates. 

Second, health considerations are an important component of 
the AFFH requirement and Consolidated Plan planning process. 
HUD’s Fair Housing Planning Guide requires consideration of 
whether health services and hospitals are equally distributed 
throughout the jurisdiction’s geographic area.21 Federal 
regulations require that jurisdictions, as part of their AFFH 
requirement and in preparing Consolidated Plans, consult with 
emergency management agencies; public and private agencies 
that address the health needs of low-income individuals and 
families; and Continuum(s) of Care, which include hospitals 
and mental health agencies.22 The regulations are replete with 
requirements that grantee jurisdictions consider community 
health needs and services.23

Few, if any, AIs adequately address disparities in healthcare 
availability and outcomes. This should be challenged. While there 
is no private right of action to enforce AFFH requirements,24 
community groups should actively participate in the development 
of each AI and Consolidated Plan. A HUD finding that an AFFH 
certification is inaccurate may result in HUD’s rejection of the 
certification, rendering the Consolidated Plan substantially 
incomplete. A substantially incomplete Consolidated Plan, in 
turn, may result in HUD’s disapproval of the Consolidated Plan 
as submitted, resulting in the jurisdiction’s loss of CDBG, HOME 
and other HUD funding.25 Community groups may challenge 
HUD’s actions under the Administrative Procedures Act.26 
Additionally, community groups may bring a claim directly 
against a jurisdiction for making a false AFFH certification in 
violation of the False Claims Act.27 

Addressing Racial Disparities in Medical Treatment and 
Outcomes Through Civil Rights Enforcement 

Civil rights enforcement provides an additional yet seldom 
used method for addressing disparities in medical care and 
treatment. The two main tools used to challenge discrimination in 
healthcare are Title VI of the Civil Rights Act of 196428 and Section 
1981 of the Civil Rights Act of 1866.29 Title VI prohibits race 
discrimination in programs involving federal financial assistance. 
Section 1981 prohibits race discrimination in the making and 
enforcement of contracts. As to private plaintiffs, Title VI and 
Section 1981 require proof of intentional discrimination; neither 
statute permits private plaintiffs to bring disparate impact 
claims.30 

In the healthcare context, most Title VI claims originate with 
aggrieved persons filing administrative complaints with the 
Department of Health and Human Services’ Office of Civil Rights 
(OCR). The OCR is charged with enforcing Title VI in cases 
involving health and human services. The OCR, unlike a private 
litigant, can bring a disparate impact claim in addition to a claim 
of intentional discrimination. The OCR has successfully settled 
several Title VI race discrimination cases involving healthcare.31 

Few, if any, cases have been filed by private litigants in court 
against healthcare providers under Title VI and Section 1981. 
As with other discrimination cases, proof of race discrimination 
under Title VI and Section 1981 in the healthcare context may be 
established by direct or circumstantial evidence. 
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The few cases involving healthcare discrimination 
claims under Section 1981 have sought to prove intentional 
discrimination based on indirect, circumstantial evidence. Courts 
have analyzed these cases under the framework used in public 
accommodation cases. The federal circuit courts of appeals are 
split on the applicable elements of proof. The Second, Fifth, 
Seventh and Tenth Circuits apply a three-part test, applicable to 
discrimination cases in non-employment contexts. These courts 
require a plaintiff to establish the following prima facie case: 
(1) that the plaintiff is a member of a racial minority, (2) the 
defendant intended to discriminate based on race, and (3) the 
discrimination involved one or more of the activities listed in the 
statute (i.e., make or enforce a contract).32 The Eighth Circuit 
employs a four-part test to establish a prima facie case. Like 
the Second, Fifth, Seventh and Tenth Circuits, the Eighth Circuit 
requires a plaintiff to establish “discriminatory intent on the 
part of the defendant”.33 The problem is that these approaches 
require a plaintiff to establish discrimination as part of a prima 
facie case—a likely insurmountable hurdle in cases lacking direct 
evidence.

Recent cases, however, have analyzed discrimination cases in 
the non-employment, public accommodation context by applying 
a variation of the traditional McDonnel Douglas Corp.34 burden-
shifting approach used in Title VII cases. A district court in 
Callwood v. Dave & Buster’s, Inc.,35 noted that “to the extent that 
any formulation of the elements of a prima facie case includes 
a requirement that the plaintiff show that the defendant had an 
intent to discriminate on the basis of race, such a formulation is 
inappropriate because the very point of the prima facie case 
requirement is to provide a basis for inferring the existence of 
a discriminatory motive.”36 The Callwood court noted that in 
a commercial establishment context, unlike an employment 
context, the plaintiff is more likely “itinerant,” with the challenge 
of identifying similarly situated individuals outside the protected 
group being much more difficult.37 

As a result, the Callwood court fashioned an alternative 
three-part prima facie case requiring a plaintiff to establish: (1) 
membership in a protected class; (ii) that plaintiff “made herself 
available to receive and pay for services ordinarily provided by 
the defendant to all members of the public in the manner in which 
they are ordinarily provided”; and (3) that “she did not enjoy the 
privileges and benefits of the contracted for experience under 
factual circumstances which rationally support an inference of 
unlawful discrimination in that (a) she was deprived of services 
while similarly situated persons outside the protected class were 
not deprived of those services, and/or (b) she received services 
in a markedly hostile manner and in a manner which a reasonable 
person would find objectively unreasonable.”38 

Subpart (3)(b) is important as it enables a prima facie case 
of discrimination to be established absent evidence regarding 
the defendant’s treatment of similarly situated persons. The 
“markedly hostile” requirement of subpart (3)(b) can be 
established by showing that the defendant’s conduct “is [i] so 
profoundly contrary to the manifest financial interests of the 
merchant and/or her employees; [ii] so far outside of widely-
accepted business norms; and [iii] so arbitrary on its face, that 
the conduct supports a rational inference of discrimination.”39

Significantly, the Sixth Circuit40, and a growing number of 
lower federal courts,41 have adopted the Callwood approach. The 
Callwood approach provides an opportunity for private litigants, 
armed with a feasible proof standard, to successfully establish 
race discrimination in the context of healthcare. 

Accordingly, private civil rights enforcement, combined 
community group involvement in the AFFH process, should 
reduce the degree of residential segregation and discrimination. 
Reducing residential segregation and discrimination, in turn, 
should reduce, if not eliminate, the long-standing racial disparities 
in medical treatment and outcomes. It would be tragic—and 
inexcusable—for racial and ethnic groups to again be unfairly 
harmed in any community because no meaningful action was 
taken before the next pandemic or disaster. 

Steve Tomkowiak is Executive Director of the Fair Housing 
Center of Metropolitan Detroit. He has thirty years’ experience 
in litigating fair housing cases and served as an instructor 
at HUD’s National Fair Housing Training Academy.   
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“Under the Pressure of Great Dangers”
Right to assemble can be restricted when the safety of the general public so demands
by Michael Stefanilo, Jr., Esq., Partner, Brody, Hardoon, Perkins & Kesten, LLP

At the outset of the coronavirus pandemic, many state 
governments across the country moved swiftly to issue 
emergency orders limiting mass gatherings, specifically in 
spaces where individuals would be within six feet of each 
other. Some states expressly exempted places of worship 
from these orders, while others did not. In New Mexico, 
following a surge in COVID-19 cases, the State tightened its 
limitations by removing a religious exemption after having 
first permitted places of worship to continue holding services 
without restriction. This resulted in a lawsuit and request for a 
temporary restraining order (“TRO”) filed by Legacy Church, 
Inc. (“Legacy”) against the State and its Cabinet Secretary, 
Kathyleen Kunkel (“Kunkel”).1 

One central issue before the court was whether Legacy was 
likely to succeed on the merits of its challenge on the grounds 
that the directive violated the First Amendment’s right to 
free assembly.2  The First Amendment to the Constitution 
of the United States guarantees that Congress shall make no 
law abridging the right of the people peaceably to assemble. 
The Supreme Court has emphasized this right’s importance, 
declaring that it “cannot be denied without violating those 
fundamental principles which lie at the base of all civil and 
political institutions.”3 This right is particularly relevant as the 
nation faces a state of political and social unrest resulting from 
the murder of George Floyd, which led to largely peaceful 
protests in major cities from coast to coast.

In Legacy Church, Inc. vs. Kunkel, Kunkel removed the 
religious exemption from the State’s PHO on the eve of Easter 
Sunday.4 Because Legacy sought a TRO, the court analyzed 
whether its free assembly claim had a likelihood of success 
on the merits. The court concluded that it did not, although 
it back peddled somewhat from this conclusion after a more 
nuanced analysis revealed that strict scrutiny might not be 
necessary.5

Despite the critical importance of the right to assemble, 
it is still subject to restrictions. As the Supreme Court has 
declared, constitutional rights “may at times, under the 
pressure of great dangers” be restricted “as the safety of the 
general public may demand.”6 It is this bedrock principle that 
guided the court in its analysis. 

In its decision, the court first accepted that Legacy has a 
right of expressive association.7 This was an easy threshold 
consideration. The right to associate for the purpose of 
engaging in religious exercise is a well-settled activity 
protected by the First Amendment.8 However, the right is not 
absolute and can be infringed upon if that infringement is (1) 
unrelated to the suppression of expressive association; (2) 
due to a compelling government interest; and (3) narrowly 
tailored.9 This inquiry is referred to as “strict scrutiny,” the 
most exacting of all constitutional rubrics.   

On prong 1, the court held that the emergency order 
did not relate to the suppression of Legacy’s expression of 
ideas.10 While there was little doubt that the Order infringed 
on Legacy’s ability to gather to exercise its right of expressive 
association, the court reasoned that the Order was not 
imposed to suppress the ideas Legacy wished to express 
during its Easter service. Rather, the court accepted that the 
amended Order’s purpose was to “further restrict business 
operations and public gatherings to mitigate the spread of 
the Novel Coronavirus Disease 2019.”11  The change to New 
Mexico’s Order aligned it with twenty-eight other states whose 
stay-at-home orders did not exempt religious gatherings from 
their restrictions on group-meeting size. This fact supported 
the court’s conclusion. 

As to prong 2, the court quickly disposed of any suggestion 
to the contrary that the spread of coronavirus was not a 
compelling government interest. In fact, Legacy conceded 
this point. The court explained that, “a global pandemic and 
its local outbreak amount to a compelling state interest.”12 

On the final prong, whether the State’s Order was 
narrowly tailored, Legacy argued that it was not so. First, a 
less restrictive alternative was available. Legacy could have 
required the members of its congregation that attend services 
to stay at a safe physical distance from each other. Second, 
New Mexico continued to permit commercial shoppers and 
others to gather, despite ordering congregations to stop 
gathering. The court found neither argument “compelling.”13 

As to the “least restrictive means” argument, the court 
explained that the law does not require the government to 
select a less restrictive alternative that falls short of serving 
a State’s compelling interest. Due to the drastic increase in 
COVID-19 cases between the issuance of the State’s first order 
and the amendment at issue, the court concluded that the 
statistics adduced supported that a more restrictive means 
than mere physical distancing was justified.14 

Next, the court concluded that Legacy’s argument that 
the restriction was underinclusive, because it did not ban 
mass gatherings at all essential businesses, was based on a 
false parallel. The essential industries that were cited by 
Legacy in support of its argument were deemed to either sell 
items necessary for everyday life or facilitate the mitigation 
of COVID-19.15 The court also recognized that none of the 
essential businesses listed by Legacy as comparators could 
operate remotely, while religious services could be broadcast 
to congregation members.16 The court explained that while 
“[t]he broadcast [of religious services] . . . may be dissatisfying 
. . . The entities that Legacy [] named . . . are necessary to 
everyday life and to fighting the epidemic, and none of these 
services can be done remotely.”17

In rejecting Legacy’s argument, the court was sensitive 
to the fact that “to many individuals, religious worship is 
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equally essential and important to life.”18 Yet, it cannot be 
ignored how critical to the court’s decision was the ability for 
places of worship to be conducted remotely. What impact this 
reasoning will have on future constitutional considerations 
is worth noting, particularly with the expectation of another 
surge this fall. 

However, the court refrained from a post-analysis 
conclusion that Legacy was unlikely to succeed on the 
merits of its free assembly claim, although its decision and 
hermeneutic seemed to have been cast in an unambiguous 
fashion. Rather, the court preferred to rely on the Supreme 
Court’s less stringent standard that “under the pressure of 
great dangers” constitutional rights may be restricted “as 
the safety of the general public may demand.” How this will 
play out as the pandemic progresses, when restrictions are 
lessened and then again tightened, is a discussion for another 
day.19 

Michael Stefanilo, Jr. is a partner specializing in 
employment and civil rights law at the Boston-based civil 
litigation firm of Brody, Hardoon, Perkins & Kesten, LLP. 
He is a published legal scholar and has been recognized 
by Massachusetts Lawyers Weekly as an ‘Up & Coming’ 
attorney, by the National Law Journal as a ‘Top 40 
Attorney Under 40’ in Boston, and has been distinguished 
by Super Lawyers since 2014 as a “Rising Star” in the 
area of employment. 
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Constitutional Concerns Concerning COVID-19 Courthouse 
Temperature Screenings 
by Allison Riddle, Associate at Briglia Hundley, P.C., Tysons Corner, Virginia

Thermal temperature scans are commonplace in 
courthouses and government buildings throughout the 
country now. Federal court orders, though, are not consistent 
with a determination of who must get a temperature scan 
before passing through the courthouse doors. While a 
majority of state courts and some federal courts are requiring 
that everyone be subjected to a temperature screening, other 
federal courts are singling out detainees or those on probation 
for temperature screenings.1 Additionally, if an individual fails 
the temperature screenings, then access to the courthouse 
will be denied. Given the mixed effectiveness of temperature 
screening for COVID-19,2 the Fourth Amendment implications 
are not worth the sacrifice. 

Reasonableness is the touchstone for Fourth Amendment 
examination. A search occurs “when the government violates 
a subjective expectation of privacy that society recognizes 
as reasonable.”3 Fourth Amendment jurisprudence places 
stricter standards for searches of an individual’s person, but 
relaxes that standard in administrative searches, searches 
incident to arrest, or when exigent-circumstances are present. 
Temperature screenings certainly fall under the administrative 
search scheme, but the searches are not exempt from the 
reasonableness requirement.4 

Breath tests, used for drunk-driving incidents, are 
reasonable searches. Similar to breath tests, temperature 
screenings do not require invasive methods. Instead, the 
difference lies in what happens to the temperature data 
compared to a breath sample. A breath sample is not left 
in an officer’s possession after the test is completed, only 
the result for blood alcohol analysis.5 In some courthouse 
temperature screenings, the result is recorded for “contact-
tracing” purposes.6 While the privacy interest in one’s breath 
“has never been known,”7 the privacy interest in one’s 
temperature is unknown and complicated by contact-tracing. 
Keeping the results of the temperature screening, along with 
the name of the individual, is not a reasonable extension of an 
administrative search. 

The Supreme Court alluded that thermal temperature 
technology would become easily accessible to the public in 
Kyllo v. United States.8 Instead of including a definition for 
“how much use is general public use,” the Supreme Court 
left a blank to be filled by a rapidly expanding technological 
dependent society.9 At this point in time, a portion of society 
recognizes temperature scans as reasonable, but that 
expectation will not be lowered in perpetuity. The ADA defines 
temperature checks as “medical exams,” heightening the 
privacy expected from temperature screenings. Individuals 
generally have an expectation that their temperatures will 
not be shared for contact tracing purposes. Storing the 
temperature results and sharing that data is more intrusive 
than necessary to satisfy the administrative need during the 
COVID-19 pandemic. 

In light of the varying degree of success that temperature 
screening has in detecting COVID-19, as a majority of carriers 

do not present a fever as an indicator, temperature screening 
by courts are unnecessary. Instead of subjecting themselves 
to the potential for lawsuits regarding the overreach of 
these administrative searches, it would be best to either (1) 
decline to implement temperature screenings, (2) ask every 
individual to complete a “self-health” assessment, including 
taking their temperatures, as many federal courts already do, 
or (3) screen temperature, but keep no log on the individual’s 
outcome. The privacy concerns in contact-tracing are best 
left to the health professionals and app creators that will be 
wrestled with for this new pandemic age. 

Allison Riddle is an Associate at Briglia Hundley, P.C., 
a general litigation firm in Northern Virginia. From 
2018-2019, she clerked for Chief Judge Bruce D. White of 
the Fairfax County Circuit Court. 
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Fair Housing Act Provides Potent Protections for People with 
Disabilities Affected by COVID-19
by Stacy Seicshnaydre, William K. Christovich Professor of Law, Tulane Law School 
and Simon A. Willis, 2020 graduate of Tulane Law School

The uncertainty, fear, and economic instability surrounding 
COVID-19 have created conditions ripe for discriminatory 
practices across the housing market, particularly concerning 
individuals with disabilities. Understanding the breadth and 
potency of the Fair Housing Act (FHA) (as well as state and 
local fair housing laws) can help protect consumers at a time 
when they are most vulnerable.1 

In general, an infectious disease like COVID-19 will not 
constitute a protected “disability” per se within the meaning 
of civil rights law. It must satisfy the statutory definition of a 
physical or mental impairment that substantially limits a major 
life activity.2 Because this is an individualized determination, 
those with COVID-19 may satisfy the definition depending 
on the effects of the disease and the impact it is having on 
their lives. There is no exhaustive list of covered health 
effects or life impacts, but if COVID-19 exacerbates a pre-
existing health condition or causes a new physical or mental 
impairment, such that it substantially limits one’s ability to 
breathe, walk long distances, care for oneself, work, or secure 
housing opportunities, then it may satisfy the FHA’s definition 
of disability.3 

Civil rights law, including the FHA, protects consumers 
from disability discrimination not only when they suffer from 
qualifying impairments, but also when they have a record 
of such impairments or are merely regarded as having the 
impairments.  This means that someone who has recovered 
from substantially limiting impairments associated with 
COVID-19 cannot be discriminated against because of this 
history of infection. Moreover, individuals who have tested 
positive for COVID-19 regardless of symptoms, those who 
are seen as “high risk” for the disease, or those engaged in 
occupations considered to heighten their risk of contracting 
the disease, may not be subjected to discrimination because 
they are “regarded as” having a COVID-19-related disability. 
Prejudice, stereotypes, and unfounded fears about COVID-19 
may not drive housing policies or practices under longstanding 
protections from disability-based discrimination.4

Housing providers may not inquire about the existence or 
severity of a disability.5 Questions about whether an individual 
has been tested for COVID-19, has been exposed to someone 
with the disease, or is in a high-risk group, would generally 
run afoul of fair housing law. This does not mean that housing 
providers cannot broadly encourage infection control 
practices or apply consistent policies and practices to prevent 
spread of the virus.

FHA protections are broad.6 They cover not only people 
with disabilities but also their caregivers and household 
members. The FHA covers housing transactions in the rental, 
sales, lending, and insurance markets whether private or 
publicly subsidized. Covered dwellings include nursing homes, 
homeless shelters and transitional housing. This federal law 

covers not only denials of housing, but also differential terms, 
conditions, facilities, and services; discriminatory advertising, 
notices, and statements; misrepresentations of availability; 
harassment and intimidation; and importantly, refusals to 
make reasonable accommodations.     

Consumers with disabilities may request reasonable 
and necessary accommodations in the form of exceptions 
or adjustments to rules, policies, practices, or services.7 

Accommodations are reasonable when they do not impose an 
undue burden or require housing providers to substantially 
alter their programs or businesses. Accommodations are 
necessary when there is a nexus between the accommodation 
and the disability, i.e., when the accommodation is needed to 
afford the consumer with a disability an equal opportunity 
to use and enjoy a housing opportunity.8 An individual with 
COVID-19 may be entitled to an accommodation, such as a 
private dwelling or room, to help them self-quarantine for 
as long as such quarantine is necessary. They may also be 
entitled to a rule change ameliorating substantially limiting 
health conditions arising from the virus. And they may be 
entitled to adjustments to policies during a period of acute 
illness related to the virus.

There is an exemption from fair housing protection if an 
individual constitutes a “direct threat to the health and safety 
of other individuals.”9 But this, too, must be analyzed on an 
individualized basis using reliable, objective evidence, and may 
not be decided purely based on an individual’s diagnosis with a 
contagious disease.10 Also, the analysis must consider whether 
there are any reasonable accommodations that will eliminate the 
direct threat.  For example, if a person’s contagion temporarily 
makes them a direct threat to other residents using common 
areas or group housing, a reasonable accommodation could and 
should be pursued to avoid loss of a housing opportunity, such 
as through some form of self-quarantine. 

The federal agency responsible for interpreting and 
enforcing the FHA, the U.S. Department of Housing and 
Urban Development (HUD), recognizes that people with 
disabilities may be “at high risk for a severe, life-threatening 
response to COVID-19” and “may face unique fair housing 
and civil rights issues.”11 Noting the historical tendency for 
fair housing complaints to increase following disasters or 
emergencies, HUD has announced funding for the creation 
and dissemination of COVID-19-related education and 
outreach materials to stem fair housing violations.   

While the long-term effects of the COVID-19 pandemic 
are largely unknown, it is clear that the FHA provides key 
protections for consumers facing discrimination because 
of their disability status or assumptions surrounding the 
coronavirus. 

Fair Housing Act... continued on page 19
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COVID-19 and the Workplace: Many Questions, Few Answers
by Katryna Santa Cruz, J.D., Law Clerk to Judge Scott Makar, First District Court 
of Appeal of Florida, Tallahassee, Florida1

A recent statement by Equal Employment Opportunity 
Commission (EEOC) Chair Janet Dhillon addressed “reports 
of mistreatment and harassment of Asian Americans and 
other people of Asian Decent[]” in the workplace amidst the 
COVID-19 pandemic.2 Ms. Dhillon’s statement was prompted 
by the surge in incidents reported as hate crimes against 
Asian Americans based on the virus’s natural origin in China, 
including “micro-aggressions, workplace discrimination, 
business avoidance, harassment, threats and physical 
assault.”3 National origin, of course, is a protected class under 
Title VII of the Civil Rights Acts of 19644 and thus, federal law 
forbids discrimination based on national origin when it relates 
to any aspect of employment, including hiring and firing, as 
well as harassment and retaliation. 

National origin is not the only protected class whose 
members are affected by the panic and misinformation 
surrounding COVID-19 and harassment is not the only unlawful 
employment practice that today’s employees must face. The 
Centers for Disease Control and Prevention’s (CDC) early 
warning that older adults, sixty-five years and older, are at 
higher risk for contracting the virus5 triggers the concern that 
older employees could also be at risk for job loss. Therefore, 
the Age Discrimination in Employment Act of 1967 (ADEA),6 
which has been the only source of protection against unlawful 
employment practices for employees ages forty or older, has a 
perplexing role to play after the virus’s global spread. Per CDC 
guidelines, older adults must be isolated from the workplace 
because they are older adults. Are the ADEA’s protections 
suspended during this crisis? Is protection under the ADEA 
a barrier to the safety of others? These issues pose difficult 
questions for a court.  For example, an employee might suffer 
an adverse employment action because of their age under 
the strict but-for causation standard required by the ADEA,7 
but is it non-actionable because action is taken for the safety 
of the employee and her co-workers? These questions are 
worth asking.

Another important statute is the Americans with 
Disabilities Act of 1990 (ADA),8 which protects employees 
with disabilities from discrimination and requires employers 
to make reasonable accommodations to enable qualified 
individuals to perform their basic job duties.9 In the face of 
a global pandemic, the ADA’s protection of employees with 
disabilities may be balanced against the Occupational Safety 
and Health Act of 1970 (OSHA)10 and a clearly defined limit 
under OSHA known as the “direct threat.”11 A “direct threat” 
is defined as “a significant risk of substantial harm to the 
health and safety of the individual or others that cannot be 
eliminated or reduced by reasonable accommodation.”12 Only 
those accommodations that do not pose an “undue hardship” 
on an employer are required; accommodations that result in 
significant difficulty or expense to the employer are not.13 
Employees at risk for contracting COVID-19 are considered 

potential direct threats to the health and safety of others; 
even so, reasonable accommodations must be made. But with 
the asymptomatic spread of the virus, which employees must 
be accommodated? Are the accommodations reasonable? 
Without knowing how long quarantine could last, how 
can an employer predict whether working from home will 
result in a significant difficulty or expense? Fortunately for 
most American employees, the Families First Coronavirus 
Response Act, signed into law March 18, 2020, enforces paid 
leave rights when employees are subject to state or locally 
mandated isolation or quarantine, regardless of their actual 
medical status.14

Medical privacy issues are also likely to be unresolved.  May 
employers ask about employees’ medical status or about the 
medical status of employees’ family members or those with 
whom they live in close proximity? Before the pandemic, this 
would have been unheard of—the ADA prohibits employee 
disability-related inquiries or medical examinations unless 
they are job-related and consistent with business necessity.15 
Yet, the recent EEOC guidelines on this issue clearly state 
that the ADA-mandated rules “continue to apply, but they do 
not interfere with or prevent employers from following the 
[CDC guidelines].”16 Employers can request and maintain 
all medical information about employee illness, take body 
temperatures, request a doctor’s note upon an employee’s 
return to the office, and withdraw a job offer made to someone 
who subsequently contracts the virus.17 Some limits exist—
ADA confidentiality bars employers from disclosing the names 
of employees with viral symptoms18—but as a whole, privacy 
rights may be compromised in times of crisis. The need for 
maintaining a safe working environment, coupled with the 
prevalence of at-will employment, creates a climate for the 
types of potential employment actions that, in normal times, 
would likely expose employers to liability. 

As a final note, nothing in this article is meant to downplay 
the importance of social distancing, the use of quarantines, or 
the CDC guidelines, nor does this piece ignore the fact that the 
ADA makes room for lawful discrimination in times of crisis. 
Employees should work from home, if possible, and employers 
should not be punished for placing the health and safety of all 
above the job security of one. However, these questions must 
be asked and these issues considered when they come into 
conflict. The secondary effects of a global pandemic will be 
felt for long after a cure is found and the curve is flattened. 
While these issues cannot be resolved today, asking now could 
provide answers tomorrow.19 

Katryna Santa Cruz graduated cum laude from Florida 
International University College of Law this past May. Her 
student comment on Florida’s stand your ground law was 
published in the FIU Law Review Journal earlier this 
year (14 FIU L. Rev. 149 (2020)) and received Honorable 
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Mention in the annual Scribes National Law Review 
Award Competition. She also won second place in the 
annual Louis Jackson Memorial National Student 
Writing Competition for her seminar paper on Title 
VII sexual harassment claims, was awarded the Labor and 
Employment Law Section Award by the Florida Bar and 
was awarded the Jackson Lewis Labor and Employment 
Law Prize by the FIU Law Faculty. During her time at 
FIU, Katryna was Vice President of the Moot Court 
team, where she won multiple oratory and brief-writing 
awards, a senior staff member of the FIU Law Review, 
and most recently, a pro bono assistant for the NAACP 
Florida Chapter. She is currently working as a law clerk 
for Judge Scott Makar of the First District Court of Appeal 
of Florida in Tallahassee, Florida and plans on working 
in employment law and civil rights thereafter. 
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Locked up During a Pandemic: Civil Rights Section Hosts CLE 
Webinar on Prisoner Rights
by Robin B. Wagner, Chair-Elect, FBA Civil Rights Section

With over two million individuals incarcerated in prison 
and pre-trial detention, the United States has faced an 
enormous set of challenges for this population’s health during 
the COVID-19 crisis. The novel virus, with its high rates of 
contagion and incident fatalities, as well the lack of known 
cures or vaccines, is at its most lethal in a closed system 
where individuals are kept in close proximities. Prisons—
oddly like cruise ships—present perfect conditions for the 
virus to spread.

With these concerns front of mind, the FBA Civil Rights 
Section partnered with DePaul University College of Law and 
the National Police Accountability Project to present a CLE 
webinar, “Locked up in a Pandemic: A Webinar on Prisons, 
Prisoner Rights, and the COVID-19 Pandemic,” which took 
place on April 30, 2020.1

Section Chair Stephen Haedicke, who has also been 
working on obtaining release for a number of his own clients 
in Louisiana, moderated this panel featuring practitioners 
who have been actively working on a number of legal 
strategies to mitigate the risks to prisoners and prison staff. 
Sarah Gelsomino, partner at Friedman & Gilbert in Ohio, and 
Bruce Campbell, an attorney with the ACLU of Louisiana, 
discussed the litigation they have each been actively involved 
in seeking expedited and temporary releases of prisoners 
because of the particular threats to health presented by the 
COVID-19 crisis. Michael Cahoon, an organizer with the New 
Orleans based Promise of Justice Initiative provided details 
about the conditions at Angola, the largest state prison in 
the country, and former Chair of our Section Eileen Rosen, a 
partner at Rock Fusco & Connelly in Illinois who has extensive 
experience representing government entities, provided 
insights on the challenges facing prison officials in addressing 
the COVID-19 crisis and responding to the various litigation 
efforts to release prisoners. 

Gelsomino explained the urgency of the issues—that 
prisons, with the density of the living conditions and the 
large numbers of individuals, have really no way to keep 
prisoners safe. Sleeping quarters often space beds only 3 
feet apart and the bathrooms and meal facilities are typically 
communal. However, in light of reports that prisoners with 
health conditions that make them particularly vulnerable to 
the virus had no access to masks and soap and no way to keep 
the minimal six feet of distance from others, her firm pursued 
several strategies to protect these individuals during the virus 
outbreak.

An innovation Gelsomino’s firm has employed is petitioning 
the governor and parole boards for reprieve—brought on 
behalf of some 180 individuals—that would temporarily 
suspend sentences. This mechanism does not require victim 
representation, as a petition for clemency would, since 
the individuals would have to return and complete their 
sentences when it was deemed safe enough for them to do so. 

Additionally, the firm styled their petition as a class action, but 
also create a fill-in-the-blank style of the petition for others to 
use more broadly. At the time of the webinar, though, there 
had been no response to the petition efforts.

Haedicke reflected that the idea of a temporary reprieve 
is one of several release valves that are buried in the codes 
and present creative options to use in times of emergency. 
One Haedicke has used with his clients is a petition for 
compassionate release—often employed when a prisoner 
has a life-limiting illness; however, he also noted that these 
options are challenging to use, since the procedures are not 
well understood and not often on an expedited timeline. 

Campbell of the Louisiana ACLU noted that the law has 
been emerging week by week as judges address the challenges 
and issue their opinions.2 One particular complication has 
been the distinction between habeas petitions and Section 
1983 approaches to alleviate the risks of infection during the 
COVID-19 outbreak. Generally speaking, the Prison Litigation 
Reform Act does not apply to habeas petitions, which challenge 
the fact or duration of confinement. However, he noted that 
judges have generally viewed these challenges as directed 
at the conditions of confinement, which implicates Section 
1983 and PLRA. The PLRA, which requires the incarcerated 
persons to have exhausted their grievances within the prison’s 
process before proceeding to federal court, has stymied 
Campbell and his colleagues’ efforts on behalf of prisoners at 
the Federal facility in Oakdale, Louisiana. 

Haedicke added that a recent 5th Circuit decision had 
reversed a lower court’s decision to grant relief, while a 
concurrence suggested that perhaps the outcome would have 
been different if the plaintiff had attempted to exhaust. With 
a population of 1,800 and at least 7 deaths from COVID-19 
by late April, the 30 days allowed for the Oakdale officials 
to respond to a grievance makes a Section 1983 challenge 
impracticable, he explained.

Illustrating the situation on the ground in Louisiana, which 
with 46,000 in prison or jail has one of the highest rates of 
incarceration in the country, Cahoon explained that a particular 
challenge is the age of prisoners and their high-risk status. 
Half the population of Angola is over 50 years old, and even 
before COVID-19 there were significant concerns about the 
medical care there. Angola, like many prisons, is in a remote 
area far from hospitals with equipment like ventilators. Angola 
officials responded to the COVID-19 infections by reopening 
Camp J, a solitary confinement facility, and had transferred 80 
inmates who tested positive there by the end of April. 

Rosen discussed two litigation efforts underway in Illinois, 
one on behalf of state prisoners and the other seeking 
relief from Cook County Jails. In early April, a federal judge 
granted a preliminary injunction requiring the Cook County 
Sheriff to implement sanitation, testing, and social distancing 
measures at the jail. In late May, the Court refused to stay the 
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injunction and further found that the county had not put in 
place reasonable measures to protect detainees. By contrast, 
the lawsuit seeking early release for prisoners in the Illinois 
prisoners has not gotten much traction and was amended 
in late May to focus more sharply on relief of medically 
vulnerable individuals. Rosen noted that the difference in the 
outcomes in these two cases is the different standards applied 
for the treatment of pre-trial detainees, whose conditions of 
confinement are evaluated for “objective reasonableness,” 
rather than “deliberate indifference.”

The size of the populations and designs of jails and prisons 
create real constraints to instituting social distancing and 
sanitation measures within the facilities. Rosen explained 
that the arguments being brought by prison and jail officials in 
these challenges center on the counter-balance concerns for 
public safety in light of releasing prisoners. Defendants have 
highlighted both the concerns regarding who is being released 
and whether they would be any safer from infection anywhere.  
For instance, the Cook County Jail has access to the medical 
facilities of the Chicago metro region and may provide at 
least comparable treatment for its detainees than they could 
receive if released. Moreover, prison and jail officials also have 
to build into their operations and plans safeguards for their 
staff, who are as vulnerable as the incarcerated population.

The following cases were discussed during the webinar:
• Mays v. Dart (regarding Cook County Jail): https://www.

macarthurjustice.org/case/mays-v-dart/
• Money v. Jeffreys (regarding Illinois Department of 

Corrections: https://www.clearinghouse.net/detail.php?id
=17467&search=source%7Cgeneral%3BcaseName%7CJ
effreys%3Borderby%7CcaseName%3B

• Wilson v. Williams (regarding FCI Elkton in Ohio): https://
www.clearinghouse.net/detail.php?id=17513

• Livas v. Myers (regarding FCI Oakdale): https://www.
clearinghouse.net/detail.php?id=17478&search=source%
7Cgeneral%3BcaseName%7CLivas%3Borderby%7Ccase
Name%3B

• Gumns v. Edwards (regarding Angola Prison): https://
www.clearinghouse.net/detail.php?id=17490&search=so
urce%7Cgeneral%3BcaseName%7CGumns%3Borderby
%7CcaseName%3B

• Busby v. Bonner (regarding Shelby County Jail): https://
www.aclu.org/cases/busby-v-bonner

Robin B. Wagner is the Chair-Elect of the Civil Rights 
Section. She is an associate at Pitt McGehee Palmer 
Bonanni & Rivers, Royal Oak, MI, where she represents 
plaintiffs in employment discrimination and civil rights 
matters. 

Endnotes
1 The webinar was recorded and can be viewed on a link found 

at https://www.fedbar.org/civil-rights-law-section/civilrights/
recent-events/.

2 Indeed, the cases and decisions still reveal mixed results in 
mid-June, when this piece was finalized. For instance, a Court in 
the Western District of Tennessee ruled on June 12, 2020, that 
a class action could proceed on behalf of individuals who are 
medically vulnerable on a legal theory that their release from the 
Shelby County Jail was necessary as an accommodation under 
the ADA and the Rehabilitation Act.

We’d like to keep the conversation going on social media. If you have civil rights news 
from your city, state, region, or circuit that you would like to share with the Section, please 

email Benjamin de Seingalt (bdeseing@tulane.edu) with links to source material. Court decisions, 
journal articles, legal journalism (e.g. ATL, Law360), and non-legal journalism are welcome, so long as the focus is on 
unfolding issues that may affect civil rights law. These news items do not need to relate to specific ongoing or settled 
cases or legal challenges – we welcome any news that may be relevant to the practice of civil rights law now or in the 
future. If you would like to start a discussion about a current issue in civil rights, please let us know even if you aren’t 
able to find related articles. We look forward to hearing from many of you soon!
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Professor Stacy Seicshnaydre has taught, published, 
advocated, and litigated in the area of fair housing and 
civil rights law for several decades. Simon A. Willis is a 
2020 graduate of Tulane Law School. He will be taking the 
bar in Houston, Texas in the fall.

Endnotes
1 See generally National Fair Housing Alliance, COVID-19, 

Illegal Housing Discrimination, and Protections for People 
with Disabilities and Those Who Care for Them under 
the Fair Housing Act, April 9, 2020, available at https://
nationalfairhousing.org/wp-content/uploads/2020/04/COVID-19-
Disability-Research_April-9-2020.pdf.

2 42 U.S.C. 3602(h).
3 See Schwemm, R., “Housing Discrimination: Law and 

Litigation,” § 11D:2 (2019); see also 24 C.F.R. § 100.201(a)(2)
(including HIV in a list of impairments that may constitute a 
disability).

4 Fair Housing Amendment Act of 1988, H.R.Rep. No. 100–711 
at 13, 1988 U.S.Code Cong. & Admin.News at p. 2179 (June 17, 
1988).

5 24 C.F.R. § 100.202(c).
6 42 USC § 3604 (a),(b),(c),(d),(f); 3605; 3617.
7 42 USC § 3604 (f)(3)(B).
8 Joint Statement of the Department of Housing and Urban 

Development and the Department of Justice, Reasonable 
Accommodations under the Fair Housing Act, May 17, 2004.

9 42 U.S.C §3604(f )(9).
10 24 C.F.R. § 9.131; Joint Statement of the Department of 

Housing and Urban Development and the Department of Justice, 
Reasonable Accommodations under the Fair Housing Act, May 
17, 2004.

11 U.S. Department of Housing and Urban Development, 
Grants Notice, FR-6400-N-70, Fair Housing Initiatives Program 
– Education and Outreach Initiative (COVID-19), June 8, 2020.

Fair Housing Act... continued from page 14
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(unpublished per curiam), cert. granted, 138 S. Ct. 2707 
(2018).
No. 17-646; opinion filed June 17, 2019. Vote: 7-2

A strong majority upholds the dual sovereignty doctrine that 
allows both a State and the federal government to prosecute 
a single criminal act. Writing for that majority, Justice Alito 
explains that the Double Jeopardy Clause prohibits multiple 
trials for “the same offence,” but not for the same act—and, if 
two sovereigns each outlaw an act, then that act constitutes 
two offenses. Gamble’s attempts to overcome stare decisis 
fail because the historical record does not clearly indicate, for 
example, that the Framers would have supposed that a foreign 
court’s criminal trial would preclude a domestic one.

Justice Thomas concurs with a lengthy explanation of his 
view that the Court too often relies on stare decisis to uphold 
“demonstrably erroneous” precedents, giving them a status 
higher than federal statutes or the Constitution itself. Justices 
Gorsuch and Ginsburg, dissenting separately, would hold that 
the Double Jeopardy Clause prohibits more than one prosecu-
tion by any part of the United States. Result: affirmed.

Timbs v. Indiana, 84 N.E.3d 1179 (Ind. 2017), cert. granted, 
138 S. Ct. 2650 (2018).
No. 17-1091; opinion filed February 20, 2019. Vote: 9-0

The Eighth Amendment’s prohibition of excessive fines pro-
tects a fundamental right and is incorporated against the states 
under the Fourteenth Amendment. Justice Ginsburg wrote 
for the unanimous Court, drawing concurrences from Justices 
Gorsuch and Thomas insisting that the proper vehicle for that 
incorporation was the privileges and immunities clause rather 
than the due process clause. Result: vacated and remanded.

Nieves v. Bartlett, 712 F. App’x 613 (9th Cir. 2017) (mem.), 
cert. granted, 138 S. Ct. 2709 (2018).
No. 17-1174; opinion filed May 28, 2019. Vote: 6-3

A § 1983 claim for retaliatory arrest fails where that arrest 
was supported by probable cause, unless a plaintiff can show 
that she was arrested when similarly situated folks who had 
not been engaging in protected speech were not. Chief Justice 
Roberts wrote for the ideologically heterogeneous majority.

Justice Thomas concurred in the result but did not agree 
with the exception crafted by the majority, preferring instead a 
consistent rule that probable cause always precludes liability: 

any “discomfort with the number of warrantless arrests that are 
privileged today is an issue for state legislatures, not a license 
for this Court to fashion” a new exception, in Thomas’s view.

The other eight Justices agree that the rule must incorporate 
exceptions, but they do not agree on their extent. Lower courts 
will have to decide whether the Roberts exception absolutely 
requires comparators, as Justice Sotomayor fears, or can be ap-
plied “commonsensically” to make claims possible to prove with 
a broader spectrum of evidence, as Justice Gorsuch opines. 
Result: reversed and remanded.

Mount Lemmon Fire District v. Guido, 859 F.3d 1168 (9th 
Cir. 2017), cert. granted, 138 S. Ct. 1165 (2018).
No. 17-587; opinion filed November 6, 2018. Vote: 8-0

A unanimous Court explains that the Age Discrimination in 
Employment Act applies to small state agencies, overruling the 
Sixth, Seventh, Eighth, and Tenth Circuits, which had enforced 
in the state agency context the twenty-employee minimum 
that applies to private employers. The Ninth Circuit, so often 
reversed in recent terms, gets a rare affirmance here. Justice 
Kavanaugh did not participate. Result: affirmed.

Sam Brandao is a Clinical Instructor with experience 
enforcing housing equity, civil rights, and disability rights. 
He joined the Tulane Civil Rights and Federal Practice 
Clinic in 2016 after completing a two-year Skadden Fellow-
ship, during which he served as a staff attorney at South-
east Louisiana Legal Services in New Orleans. At SLLS, he 
litigated housing discrimination cases and advocated for 
policy changes on behalf of persons with disabilities. Bran-
dao clerked for United States District Judge Eldon E. Fallon 
of the Eastern District of Louisiana and for Circuit Judge 
Jacques L. Wiener, Jr. of the United States Court of Appeals 
for the Fifth Circuit. In the Civil Rights and Federal Prac-
tice Clinic, he assists Director Lucia Blacksher Rainer in 
supervising student-attorneys in a range of client represen-
tation, including federal cases involving the civil rights of 
incarcerated citizens, employment discrimination, housing 
discrimination, and other constitutional claims.
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