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From the Desk of the Chairperson
Well, these are certainly uncertain times. As the novel coronavirus 

sweeps the country, the legal community is facing the prospect of a 
“new normal” characterized by drastic changes in court procedures, 
work-from-home orders, and difficulty communicating with clients, 
especially if they are incarcerated. Here in New Orleans, an epicenter 
of the outbreak, all of the local jails have cut off attorney visits with 
clients, the courts are effectively closed to the public, and our usually 
busy downtown area is nearly deserted. It reminds me of the after-
effects of Hurricane Katrina, only this time there is no definite end to 
the catastrophe. Only a day-by-day unfolding that, according to officials, 
will get worse before it gets better.

It is during times like these that we as lawyers, especially civil rights 
lawyers, are called upon to do our greatest service. It is incumbent upon 
us to keep the wheels of justice moving as best we can, so that people 
maintain faith in the fair and evenhanded rule of law. With so much 
uncertainty in the world right now, people need to know that they can 
still turn to the courts and the law to seek justice.

We are all going to have to take things day by day, as we figure out 
how best to contribute to the fight against this pandemic. We will need 
to work on maintaining our social cohesion, even as we maintain our 
social distance. We will need to be mindful of a new balance between 
community safety and individual rights, even as we guard against the 
types of overreach that seem to inevitably come with times of crisis 
and which we often look back on with a sense of shame. That will be 
our challenge over the next weeks and months. It will be difficult, but 
knowing as I do the outstanding lawyers of the Civil Rights Section, I 
have faith we will come through this together.
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People with Disabilities, the Constitution and “Mature Strict 
Scrutiny”
by David Ferleger

Introduction
The integration mandate recognized in 1999 by the 

Supreme Court in Olmstead v. L.C. galvanized expansion of 
community services available to people with disabilities exiting 
institutions.1 Powerful judicial enforcement of Olmstead 
has been hindered because courts have not recognized that 
the Olmstead mandate partakes of constitutional liberty 
interests. Therefore, the full clout of Fourteenth Amendment 
Equal Protection has not been utilized on behalf of people 
needlessly institutionalized.

Traditional Equal Protection analysis can no longer be a 
basis for limiting the reach of the Americans with Disabilities 
Act and Olmstead. In its stead, I propose that there is now 
what I call “mature strict scrutiny” with three underpinnings: 
a) rational basis with a bite, b) Carolene Products’ Footnote 
4, and c) the Equal Protection rationale in recent sexual 
orientation cases.

The legal stumbling block has its roots in 1985 when 
the Supreme Court applied the deferential “rational basis” 
test to discrimination against people with intellectual and 
developmental disabilities. In City of Cleburne v. Cleburne 
Living Center, Inc.,2 the Supreme Court accepted that 
there were possibly valid grounds for a city’s zoning law to 
exclude a group home, yet the Court rejected the exclusion 
as “irrational.” Equal Protection Clause protects the disabled, 
but that protection is so weak that it evaporates if there is any 
conceivable justification for the government’s adverse action. 
The fruits of the Cleburne approach were harvested in Board. 
of Trustees. of Univ. of Ala. v. Garrett,3 in which termination 
of two state employees was upheld on the “rational basis” 
rationale, with the Court opining that employers “could quite 
hard headedly -- and perhaps hardheartedly -- hold to job-
qualification requirements which do not make allowance for 
the disabled.” Garrett held that “the result of Cleburne is 
that States are not required by the Fourteenth Amendment 
to make special accommodations for the disabled, so long as 
their actions towards such individuals are rational.”

As I show below, under current jurisprudence, the liberty 
interests of individuals with disabilities unnecessarily held in 
institutions fall under a powerful Equal Protection umbrella 
and Olmstead should be enforced in that framework. 

Equal Protection
The most deferential test for equal protection is typically 

called “rational basis.” Government action in making 
classifications is constitutional if it has a rational relation to a 
legitimate state objective. The most exacting standard, “strict 
scrutiny” is one under which government action is valid only 
if it achieves an important or compelling interest with regard 
to members of a “suspect class.” Classifications subject to 

rational basis consideration are those in the economic or social 
arenas, and those examined under strict scrutiny are “suspect 
classes.” Race, ethnicity, and alienage are familiar suspect 
classifications. On gender and “illegitimacy,” the Supreme 
Court identified an intermediate review standard, defining 
them as “quasi-suspect,” under which “a government law or 
policy will give way unless the government can show that 
the means it has employed are substantially related (though 
not necessarily narrowly tailored) to achieving an important 
(though not necessarily compelling) interest.”

Mature Strict Scrutiny
There are thus the familiar three levels of Equal Protection 

scrutiny.  Over time, things have changed. I suggest the most 
recent changes constitute an evolution to what I call “mature 
strict scrutiny. ” Three elements support this conclusion. First, 
we have what the Supreme Court has defined an augmented 
rational basis review, which has been described as one that 
is “more searching,” that has “teeth”, or can administer “a 
bite.”4 The second support for my thesis is in an eighty year 
old interstate commerce case, United States v. Carolene 
Products Co.,5 which described in Footnote 4 the potential 
for a more powerful standard. Here is the pertinent part of 
Footnote 4:

Nor need we enquire whether similar considerations 
enter into the review of statutes directed at particular 
religious, Pierce v. Society of Sisters, 268 U.S. 510, or 
national, Meyerv. Nebraska, 262 U.S. 390; Bartels v. Iowa, 
262 U.S. 404; Farrington v. Tokushige, 273 U.S. 284, or racial 
minorities, Nixon v. Herndon, supra; Nixon v. Condon, supra: 
whether prejudice against discrete and insular minorities 
may be a special condition, which tends seriously to curtail 
the operation of those political processes ordinarily to 
be relied upon to protect minorities, and which may call 
for a correspondingly more searching judicial inquiry. 
Compare McCulloch v. Maryland, 4 Wheat. 316, 428; South 
Carolina v. Barnwell Bros., 303 U.S. 177, 184, n. 2, and 
cases cited. 

Footnote 4’s reference to “minorities” must refer to 
additional groups which are disadvantaged, marginalized or 
have little political power.  It cannot logically refer to all social 
and economic minorities. 

The third support for mature strict scrutiny emerged 
recently. In three opinions by Justice Kennedy, each without 
identifying any group as a suspect or quasi-suspect class, 
the Court invalidated state laws criminalizing homosexual 
sodomy, a federal law barring the recognition of same-sex 
marriages, and state laws denying marriage to same-sex 
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couples.6 The cases did not involve suspect classes. The 
cases do not fit squarely in the mold of the strict scrutiny 
jurisprudence. What was the Court doing? In one of the cases, 
the court invalidated the Defense of Marriage Act because it 
imposed “a disadvantage, a separate status, and so a stigma” 
upon those in state-sanctioned, same-sex marriages.7 The 
Texas statute criminalizing homosexual sodomy impinged 
on individuals’ personal dignity and autonomy.8 In the third 
case, same-sex marriages was recognized because of the vital 
personal interests involved in marriage. These cases apply 
Fourteenth Amendment Equal Protection and Due Process 
principles, with overlays of liberty, freedom and dignity. The 
decisions do not defer to legislative classification;  in another 
age, the discriminations would have been upheld under the 
rational basis test.

Strict scrutiny has grown up. In my opinion, the fatal bite 
of the now-emerged equal protection analysis, combined with 
the affirmation of liberty and related interests under Equal 
Protection and Due Process in the sexual orientation cases 
represents the maturity of the eighty-one year old dicta in 
Carolene Products. There is now expanded flexibility to 
consider a variety of textual, historical, social, attitudinal 
and other considerations in applying equal protection tests. 
I call this “Mature Strict Scrutiny.” In this “mature” period, 
courts undertake an in-depth analysis of the context of the 
governmental classification. 

Equal Protection and People with Disabilities who are 
Institutionalized

Ten years ago, I argued that Carolene strict scrutiny should 
be applied to at least to those people with disabilities who are 
institutionalized, whom I described as “maximally deprived of 
liberty.”9 I can now go further. Equal Protection mature strict 
scrutiny should be applied to all who people with disabilities 
who are protected by the ADA’s integration mandate under 
Olmstead.

Why is that the case? The Olmstead integration 
mandate applies to all individuals who are unnecessarily 
institutionalized. Those in that group share a) a history of 
an evolution from custodial care to the current professional 
consensus favoring community integration, b) subjection to 
the harms of segregation, abuse, and limitations in personal 
growth and development, c) deprivation of liberty interests, 
as recognized in Olmstead.

The principle underlying American legal system’s treatment 
of the disabled who formerly would have been institutionalized 
has transformed from “custodialism,” the goal of which was 
to protect and maintain people with disabilities as wards of 
the state, to “integrationism,” embracing full participation in 
the life of the community.” In Olmstead, the Supreme Court 
embraced disability integration as a mandate integral to the 
ADA.

The Americans with Disabilities embodies the goal of 
disability integration. Congress found, for example, that 
“historically, society has tended to isolate and segregate 
individuals with disabilities.”10 The ADA required adoption 

of implementing regulations which, as most relevant to the 
Olmstead decision, comprise the “integration mandate” of the 
ADA.” 

In Olmstead,11 the Supreme Court held that Title II of ADA 
requires the placement of persons with mental disabilities 
in community settings, rather than in institutions, when: 
(1) the state’s treatment professionals determine that such 
a placement is appropriate, (2) the transfer is not opposed 
by the individual, and (3) the placement can be reasonably 
accommodated given the resources available to the state and 
its obligation to provide for the needs of others with mental 
disabilities.12 

The Court based its decision that unnecessary 
institutionalization is a form of discrimination on two 
rationales.13 First, placing people with disabilities who are 
capable of living in the community in institutions perpetuates 
the stereotypes that such individuals are unworthy or incapable 
of participating in community life. Second, confinement in an 
institution deprives the individual of participation in a broad 
spectrum of important activities, such as “family relations, 
social contacts, work options, economic independence, 
educational advancement, and cultural enrichment.” 

One need not enter an institution’s gates to be protected. 
Olmstead protects people at risk of institutionalization. 
Olmstead has been a success across many domains. In 
one state, for example, a consent decree required a state-
wide “Olmstead Plan,” which encompasses specific action 
regarding person-centered planning, transition services, 
housing, employment, lifelong learning and education, waiver 
funding, transportation, healthcare, positive supports, crisis 
services, community engagement, prevention of abuse and 
neglect, and assistive technology.14 Elsewhere, the case has 
had deep impact as well.

One must recognize, however, that the real-world impact 
of Olmstead is somewhat blunted by weaknesses in its 
enforcement and implementation. Integration has sometimes 
meant segregated community living. Funding of services has 
sometimes been insufficient.

Underpinning the ADA/Olmstead integration mandate 
with a constitutional dimension will incentivize voluntary 
compliance and will further robust judicial enforcement.  
Utilization of the mature strict scrutiny advocated in this 
article will empower courts both to strike down restrictive 
legislation and classifications, and also to vigorously enforce 
Olmstead through extensive mandatory relief. Congress’ 
power to enforce the Fourteenth Amendment includes the 
authority both to remedy and to deter violation of rights.

Prior Supreme Court ADA decisions are no obstacles to 
adoption of mature strict scrutiny of imposition of unnecessary 
institutionalization in violation of the ADA. There is no concern, 
as the Supreme Court worried in Garrett and Cleburne, that 
labeling the disabled as a specially protected class might 
support similar labeling of such generic groups as “the aging, 
the disabled, the mentally ill, and the infirm.” Recognizing a 

People with Disabilities continued on page 7
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Landlord Liability for Tenant-on-Tenant Discrimination under the 
Fair Housing Act
by Alison Slagowitz, Georgia Legal Services Program, Savannah, GA

The Fair Housing Act (“FHA”) protects against 
discrimination in most private and public housing based on 
a person’s race, color, national origin, sex, familial status, or 
disability.1  Congress intended for the FHA to reverse housing 
segregation and to provide everyone with an equal opportunity 
to use and fully enjoy a dwelling free from discrimination based 
on a protected characteristic.2 Leases often contain provisions 
prohibiting tenants from interfering with the quiet enjoyment 
of other tenants and forbid conduct that will disturb the 
rights or comfort of neighbors.  When landlords fail to enforce 
such lease provisions or take prompt action to stop tenant-
on-tenant harassment based on a protected characteristic, 
there is a question of whether a private plaintiff has a viable 
claim against the housing provider under the FHA.  The FHA 
does not explicitly state a landlord can or cannot be liable 
for tenant-on-tenant discrimination.  There is limited federal 
court precedent on this legal theory.3

In June 2014, Donahue Francis, a tenant of a senior living 
community, sued the housing provider, Kings Park Manor, 
Inc. (“KPM”), for failing to take action to stop another tenant 
from harassing him based on his race.4  Among Mr. Francis’s 
causes of action are two counts under the FHA for creating 
a hostile environment because KPM did nothing to stop the 
other tenant’s pattern of race-based harassment despite 
being informed by Mr. Francis and local law enforcement.  Mr. 
Francis endured constant and severe race-based harassment 
from another tenant for nearly a year.  The abuse was so 
severe, that the offending tenant was eventually arrested for 
aggravated harassment.  Prior to the arrest, both Mr. Francis 
and law enforcement notified the property’s management 
about the harassment.  After the arrest, KPM allowed 
the harassing tenant to remain in the complex without 
consequence for the offensive conduct.  The harassing tenant 
did not renew his lease and moved out in January 2013.  Soon 
after, a state court entered an order of protection prohibiting 
the tenant from contacting Mr. Francis.  At no point did the 
property’s management respond to Mr. Francis’s complaints 
or take steps to address the situation even though it had 
intervened in prior situations regarding non-race related 
lease and law violations for other residents.  The district court 
dismissed Mr. Francis’s FHA claims against KPM for failing 
to stop the race-based harassment by Mr. Francis’s neighbor.  
The Second Circuit Court of Appeals heard oral arguments 
in April 2016 and solicited HUD’s view relating to a landlord’s 
potential liability for a tenant’s racial harassment of another 
tenant under HUD’s 2016 Rule, as discussed below.5  The 
Court issued an Opinion vacating the trial court’s dismissal 
of Mr. Francis’s FHA claims in March 2019,6 which the Court 
withdrew a month later.7  The Court issued a second Opinion 
on December 6, 2019, which also vacated the trial court’s 
dismissal of Mr. Francis’s claims.8

While the Second Circuit Court of Appeal’s decision was 
pending, HUD amended its FHA enforcement regulations to 
include landlord liability for tenant-on-tenant harassment.  
In September 2016, HUD published its final rule codifying 
its longstanding FHA interpretation that housing providers 
should be held liable for tenant-on-tenant harassment under 
a negligence standard and without regard to whether the 
housing provider’s conduct was motivated by animus (“HUD’s 
2016 Rule”).9  The United States filed an amicus curiae brief 
with the Second Circuit for Francis on November 4, 2016, 
arguing in favor of HUD’s interpretation of the FHA.10

Additionally, in 2018, the Seventh Circuit Court of Appeals 
became the first federal appellate court to find a landlord 
can violate the FHA by failing to protect a tenant from 
being harassed by other residents because of a protected 
characteristic.11  In July 2016, Marsha Wetzel, a tenant of a 
senior living community, sued the housing provider, Glen St. 
Andrew Living Community, LLC, for allowing other residents 
to harass her because of her sex.12 Ms. Wetzel suffered 
repeated verbal and physical attacks by other residents 
because of her sexual orientation.  For fifteen months, Ms. 
Wetzel endured residents spitting on her, multiple assaults 
and batteries, homophobic slurs, physical threats, and more.  
Ms. Wetzel continually reported the abuse to the property’s 
management, who accused her of lying and did nothing to 
stop the harassment.  The property’s management retaliated 
against Ms. Wetzel by limiting her access to common areas, 
halting cleaning services provided under the lease, and taking 
steps to set her up for eviction.  The harassment was severe, 
and the property’s management had actual knowledge of 
the ongoing situation yet remained deliberately indifferent.  
Instead of utilizing the tools provided by the leasing documents 
to address the offensive conduct, the landlord directed 
efforts at limiting Ms. Wetzel’s rights and privileges provided 
by the lease.  The district court dismissed Ms. Wetzel’s FHA 
claim stating Ms. Wetzel did not allege the defendants were 
motivated by discriminatory animus.  

The Seventh Circuit Court of Appeals vacated the trial 
court’s dismissal in favor of a broader reading of the FHA, 
holding the FHA “creates liability against a landlord that 
has actual notice of tenant-on-tenant harassment based on 
a protected status, yet chooses not to take any reasonable 
steps within its control to stop that harassment.”13 The 
Court did not find the FHA requires a showing the landlord’s 
conduct was motivated by animus in all instances.14  Rather, 
a landlord violates the FHA when the landlord has actual 
knowledge of the severe tenant-on-tenant harassment and 
the landlord was deliberately indifferent.15  The Court did not 
see the need to rely on HUD’s 2016 Rule, discussed above, in 
order to recognize Wetzel’s legal theory of landlord liability 
for tenant-on-tenant discrimination under the FHA.16  KPM 
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petitioned the Supreme Court for certiorari.  In February 
2019, the Supreme Court dismissed the petition pursuant to a 
stipulation filed by the parties.17  

In December 2019, the Second Circuit Court of Appeals 
issued its second Francis Opinion in favor of holding that a 
landlord can be liable under the FHA for tenant-on-tenant 
harassment.18 The section of the Court’s Opinion on the 
subject nearly exclusively cites to Wetzel and HUD’s 2016 
Rule, but ultimately did not adopt either.19 The Second 
Circuit ruled Mr. Francis adequately and plausibly alleged a 
cause of action under the FHA against KPM, as follows: KPM 
had actual knowledge of the race-based harassment, KPM 
“intentionally refused to address the harassment because 
it was based on race, even though they had addressed non-
race related issues in the past, including, it is reasonable to 
infer, tenant-on-tenant harassment.”20 However, the Second 
Circuit Court of Appeals granted the defendants’ petition for 
en banc appeal, for which oral argument will be scheduled in 
September, 2020.21

HUD has announced successful enforcement of HUD’s 
2016 Rule against landlords who fail to promptly and 
effectively address tenant-on-tenant harassment based on 
a protected characteristic.  In November 2019, HUD22 and 
the Georgia Legal Services Program (“GLSP”)23 announced 
a conciliation agreement settling complaints filed by three 
tenants against their landlord for failing to address tenant-
on-tenant harassment based on race.  The harassment from 
other tenants began the day each complainant moved into 
the housing complex—before the other residents knew 
anything about them other than the color of their skin.  White 
tenants used dogs to threaten the Black tenants and block 
their access to the housing complex’s common areas.  Among 
other forms of harassment, Black tenants endured racial 
slurs, physical threats, stalking, harassment at work, and 
being the subject of false reports to the police.  Black tenants 
complained about the hostile environment to the property’s 
local and corporate management both orally and in writing 
innumerous times.  In response, they were told the incidents 
were mere squabbles between neighbors and were warned to 
stop lodging complaints or they would face possible eviction.  

The parties reached a settlement through HUD’s conciliation 
process that provided both individual relief to GLSP’s three 
clients and systemic relief to ensure any future complaints 
of racial harassment would be properly addressed by the 
landlord.  Each of GLSP’s three clients received $20,000.  
Also, the landlord must create a $20,000 compensation 
fund for current and prior residents affected by the hostile 
environment.  Additionally, the landlord must submit to HUD 
for approval a new nondiscrimination policy and procedure, 
in English and Spanish.  Once approved by HUD, this writing 
must then be distributed to all employees and residents and 
prominently displayed in all properties owned and managed 
by the landlord.  Furthermore, the landlord must provide 
annual mandatory employee trainings on anti-discrimination 
laws and trainings for residents on diversity, inclusion, and 
creating a community of respect.

Everyone should have the right to housing that is free from 
harassment based on a protected characteristic.  The FHA is 
the means to achieve this goal nationwide.  The FHA does not 
explicitly state landlord liability arising from tenant-on-tenant 
harassment is possible, but the FHA should be interpreted 
broadly to fulfill its intended purposes.  The FHA was 
enacted with two purposes: (1) desegregate housing, and (2) 
provide everyone equal opportunities to use and enjoy their 
homes.  A landlord who, without justification, alleges lease 
violations to harass a tenant because of the tenant’s protected 
characteristic can be liable under the FHA.24  Should not 
liability also extend to a landlord who refuses to enforce lease 
provisions to continue harassment of a tenant because of the 
tenant’s protected characteristic?

Alison Slagowitz is the Equal Justice Works Georgia 
Housing Corps Fellow, housed at the Savannah Regional 
Office of the Georgia Legal Services Program, Inc.
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First Circuit Wrestles With Use Of Taser On Mentally Ill Suspect 
In Excessive Force Case
by Michael Stefanilo, Jr., Esq., Partner, Brody, Hardoon, Perkins & Kesten, LLP

In the aftermath of Judith Gray v. The Town of Athol, 
et al., 917 F.3d 1, 5 (1st Cir. 2019), a recent appellate 
decision where the First Circuit acknowledged that it was 
considering a “plethora” of  novel  issues  “at  the  intersection  
of  constitutional  law  and disability-rights law[,]” the law 
enforcement community remains without clear guidance as to 
the standard to be applied when evaluating what is considered 
appropriate force in encounters with the mentally ill.

In Gray, the plaintiff appealed from the entry of summary 
judgment in the defendants’ favor. The predominating 
questions before the First Circuit were two-fold: (1) the Court 
was tasked with weighing “the appropriateness of a police 
officer’s use of a Taser in attempting to regain custody of a 
mentally ill person who, after being involuntarily committed, 
absconded from a hospital” and (2) was faced with the 
daunting duty  to  determine  “the  applicability   vel   non   of   
Title   II   of   the   Americans   with Disabilities Act (ADA), 
42 U.S.C. §§ 12131-65, to ad hoc police encounters.” Id. at 
5. In this article, it is the former question that is explored in 
greater detail.

Attorney Matthew Segal, counsel for the America Civil 
Liberties Union of Massachusetts, argued for the plaintiff, with 
amici from the ACLU Foundation, Claudia Center, and others 
on brief. For the defendants, Attorney Thomas R. Donohue 
of the Boston litigation firm of Brody, Hardoon, Perkins & 
Kesten, LLP was joined by amici curiae from the International 
Municipal Lawyers Association and the Massachusetts Chiefs 
of Police Association.

The facts in Gray were straightforward, instructive, and 
largely undisputed. The plaintiff-appellant was a fifty-seven 
year old woman who suffered from bi-polar disorder and “was 
in a full-blown manic phase,” id. at 5, when she encountered 
the defendant-appellee, police officer Thomas Cummings of 
the Town of Athol Police Department. Prior to the incident, 
Ms. Gray had dialed 911 from her home during a manic 
episode, resulting in her transportation to the hospital by local 
law enforcement. Id. Upon arrival, the plaintiff-appellant was 
admitted pursuant to a state statute authorizing involuntary 
“[e]mergency restraint and hospitalization of persons posing 
risk of serious harm by reason of mental illness.” Id. at 6, 
citing M.G.L. c. 123, Section 12. “Approximately six hours 
later, Gray absconded from the hospital on foot. Hospital staff 
called the Athol Police Department, asking that Gray – ‘a 
section 12 patient’ – be ‘picked up and brought back.’” Id.

Cummings responded to the call and encountered Gray on 
the side of the road, where he gave her a number of verbal 
commands that were not followed. Ms. Gray is much smaller 
than Cummings. After his commands were disobeyed and 
met with profanity (according to his account; notably, Ms. 
Gray had no memory of the encounter), Cummings “took her 
to the ground” where she continued to struggle and resist 
being handcuffed. Id. After issuing a verbal warning that the 

Taser would be employed if she did not cooperate, resulting 
in no change in Ms. Gray’s demeanor or conduct, Cummings 
deployed the Taser for 4-6 seconds in drive-stun mode, which 
is the least intrusive setting for a Taser, delivering a shock to 
only a localized area on the target, here, to her back. Id. at 
6-7. Ms. Gray was subsequently subdued and returned to the 
hospital.

Procedurally, below, a Magistrate Judge issued a report 
and recommendation finding that the doctrine of qualified 
immunity shielded Cummings from liability, but also concluded 
that the use of force employed was reasonable under the 
circumstances. Id. at 7. The Magistrate’s recommendation was 
adopted on the issue of qualified immunity, but the District 
Court Judge refrained from going so far as to conclude that 
the force used was reasonable as a matter of law. Id.

The First Circuit, however, in a well-written opinion by 
Justice Selya, embraced the opportunity to comment on both 
of the Magistrate’s conclusions. On the Section 1983 claim, 
the First Circuit upheld the District Court’s application of 
qualified immunity to the circumstances, concluding “an 
objectively reasonable police officer in May of 2013 could have 
concluded that a single use of the Taser in drive-stun mode 
to quell a nonviolent, mentally ill individual who was resisting 
arrest, did not violate the Fourth Amendment. Even if such a 
conclusion was constitutionally mistaken – as a jury could find 
on the facts of this case – Cummings is shielded by qualified 
immunity.” Id. at 12. However, as indicated, the First Circuit 
disagreed that the force used was necessarily reasonable as a 
matter of law, opining that the factors of Graham v. Connor, 
490 U.S. 386 (1989) “point in conflicting directions.” Gray, 
supra, 917 F.3d at 9.

On the issue of qualified immunity, the District Court 
determined that “the right not to be tased while offering 
non-violent stationary, resistance to a lawful seizure was 
not clearly established at the time of the confrontation 
between Ms. Gray and Officer Cummings” and, therefore, 
ruled that Cummings was entitled to the defense. Id. at 10 
(“an objectively reasonable officer in Cummings’s place and 
stead could reasonably have believed, in 2013, that the use of 
a Taser was generally permissible when a subject refuses to 
be handcuffed.” Id. at 11). This conclusion, the First Circuit 
determined, was consistent with precedent from the Fourth, 
Sixth, and Eleventh Circuits. Yet, notably, in the leading case 
relied  upon  by  the  Court,  the  Estate  of  Armstrong  
ex  rel. Armstrong v. Vill. of Pinehurst, 810 F.3d 892, 896 
(4th Cir. 2016), while the Fourth Circuit held that qualified 
immunity applied to the use of a Taser on a mentally ill person 
resisting lawful apprehension at the time in question, the 
Court also found that the specific use of force by the police 
in that case was, in fact, objectively unreasonable. Estate of 
Armstrong, supra, 810 F.3d at 908 (“our precedent supports 
our conclusion that Appellees violated that right when seizing 
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Armstrong…”).
The First Circuit was careful to caution in its opinion that 

“a subject’s mental illness is a factor that a police officer must 
take into account in determining what degree of force, if any, 
is appropriate.” Gray, supra, 917 F.3d at 9. Still, it does not 
appear that this decision made the law any clearer on the 
question of whether or not the use of a Taser on a mentally ill 
subject who is resisting arrest is constitutional. After Gray, it 
appears that the inquiry remains a fact-specific one and that 
the qualified immunity defense against claims for excessive 
force arising out of the use of Tasers, even on the mentally ill 
(so long as there is some legitimate indicia of resistance), is 

alive and well... for now.
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People with Disabilities continued from page 3

right to integration does not require identification of a “generic 
group.” There is also no justification for denial to individuals 
unnecessarily institutionalized of their rights under the ADA 
and Olmstead to services in an integrated setting.

Conclusion
Effective and robust implementation of the 

integration mandate is necessary to remedy unnecessary 
institutionalization. A firm constitutional footing is required to 
remedy unnecessary institutionalization. It is time that courts  
move to a post-Cleburne appreciation of the relationship 
between liberty principles and the abilities and potential of 
people with disabilities for meaningful lives and participation 
in the community. This change in perspective will support 
robust yet fair judicial remedies in this field. Adoption of a 
mature strict scrutiny Equal Protection analysis will support 
invalidation of a classifications and restriction which deny the 
community services which are the right of people who are 
unnecessarily institutionalized under ADA/Olmstead.

David Ferleger, J.D., is an Adjunct Professor of Law, 
University of Pennsylvania Law School. He has served 
federal courts as a judicial adjunct in roles including 
special master, court monitor, and technical advisor, 
and he has a national consulting and litigation practice. 
Email: david@ferleger.com. http://www.ferleger.com. This 
article is adapted from Ferleger, The Constitutional Right 
to Community Services: Olmstead and Equal Protection, 
40 J. of Law and Medicine (in press, 2020).
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