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Quote of the Month

“If you wish in the world to advance ...
your merits you’re bound to enhance ...
you must stir it and stump it
and blow your own trumpet
Or, trust me, you haven’t a chance. ”
Sir William Gilbert
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From the Editor

Well, the Green Card is moving along. Please send your
contributions, news items, etc. This is YOUR Section news-
letter, so express yourself!

The biggest event of the ILS year is rapidly approaching.
And by that, I mean the Memphis TN immigration semi-
nar (May 18-19, 2012). This year you will have to choose
between a night at the International BBQ Festival, and a fab-
ulous river cruise, with great food and name entertainment.
The menu is a Chinese/Southern Home-style buffet—is
that international enough? Get your registration in quickly;
attendance is limited to 400. Unfortunately our FBA block of
rooms at the Marriott is full, but check the FBA/ ILS website

for alternate hotels, and the seminar brochure.

Incidentally, Section members are always needed for
panels and presentations. If you would like to participate
next year, contact Barry Frager in September.

The annual meeting of the Section will be held in
Memphis on Saturday, May 19, 2012 at 4:30 pm. If you
are in Memphis for the seminar (as you should be!), please
attend. We will nominate officers for the coming year
(starts October 1), and transact any other business that
comes before the meeting.
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News You Can Use

Newark NJ - The Immigration Court has moved, to
another floor in the same building. The new address is 970
Broad Street, Room 1200, Newark, NJ 07102.

Washington DC - Section member, immigration genius,
and our regular columnist, Hon. Paul W. Schmidt, has
accepted appointment as adjunct professor of immigration
law at Georgetown University Law School.

Send your “News You Can Use” notices to Larry Burman
at lburman@aol.com. ®
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Prudencio v. Holder: Fourth Becomes Fourth Circuit to Reject
the Attorney General’s Ruling in Matter of Silva-Trevino

HoN. PaurL WICKHAM SCHMIDT

In Prudencio v. Holder,! the Fourth Circuit joins three
sister circuits® in rejecting the “third step” of the test set
forth by former Attorney General Mukasey in Matter of Silva-
Trevino.* The overall issue involves determining whether a
respondent is removable for having been “convicted of a
crime involving moral turpitude.”®

In making this determination, under the “third step,”
the attorney general authorizes an immigration judge (1J) to
consider evidence outside the “record of conviction” when
the 1J deems it “necessary and appropriate.” In rejecting this
step, the Fourth Circuit holds that an IJ “applying the moral
turpitude standard may consider only the alien’s prior con-
viction and not the conduct underlying that conviction.”’

Judge Keenan writes the majority opinion which Chief
Judge Traxler joins. Judge Shedd dissents.

WHAT IS THE “THREE STEP TEST” SET FORTH IN SILVA-TREVINO?

Under the “first step” of Silva-Trevino, the 1J starts with
the “categorical approach” to the statute under which the
respondent was convicted. If that statute either “requires
or excludes conduct involving moral turpitude,” the IJ’s
inquiry into removability ends.®

However, if, as is often the case, the 1J finds a “realistic
probability” that the statute could cover both conduct that
does and does not involve moral turpitude, the statute is con-
sidered “divisible.” Then, the IJ must proceed to the “second
step,” known as the “modified categorical approach.”

The “modified categorical approach” requires the IJ
to review the “record of conviction” to determine whether
that conviction is under that portion of the divisible statute
involving moral turpitude. In cases involving guilty pleas,
such as this one, the “record of conviction” consists of “the
charging document, the plea agreement, the plea colloquy,
and any explicit findings of fact made by the trial judge.””

According to the attorney general, if the “modified cat-
egorical approach” is inconclusive, the 1J should proceed
to “step three.” Under this third step, the attorney general
directs the 1J to “‘consider any additional evidence or fact
finding’” that the judge ‘determines is necessary or appro-
priate to resolve accurately the moral turpitude question.’”®

The Fourth Circuit endorses the use of the categorical
and modified categorical approaches as set forth in the first
and second analytical steps. The court takes issue only with
the third step which authorizes the 1J to consider informa-
tion outside of the record of conviction that might reveal the
respondent’s actual conduct in committing the crime for
which he was convicted.

WHAT ARE THE RELEVANT FACTS IN PRUDENCIO’S CASE?

The respondent, Prudencio, became a lawful perma-
nent resident in September 2005.° In October 2009, he was
charged in Virginia with carnal knowledge, without use
of force, of a 13-year-old girl. Later, in March 2010, he
pleaded guilty to an amended charge of contributing to the
delinquency of a minor. He was sentenced to 12 months
incarceration with six months suspended. The Department
of Homeland Security (DHS) began removal proceedings
against Prudencio in June 2010 under the provision directing
the removal of any alien who within five years of admission
was convicted of a crime involving moral turpitude carrying
a potential sentence of one year or longer.°

How DOoES THE 1J DECIDE THE CASE?

The 1J applies the three-step framework established in
Silva-Trevino.'' Under the first step, he finds that the crime
of contributing to the delinquency of a minor in Virginia is
not categorically a crime involving moral turpitude because
that crime encompassed both acts that did and some that did
not involve moral turpitude. In other words, he finds that
the statute is “divisible.”

Consequently, he proceeds to step two, consulting the
record of conviction. Upon finding this inconclusive, he con-
siders additional evidence outside the record of conviction
under step three of Silva-Trevino.

Under step three, the IJ finds that a narrative police
report prepared in connection with the original charges
against the respondent was “necessary and appropriate”
evidence in the context of this case. The police report shows
that the respondent had sexual relations with a 13-year-old
girl when he was over the age of 18. The IJ concludes that
this evidence shows that the respondent was convicted
under the moral turpitude portion of the divisible statute
and therefore orders the respondent removed.

The respondent appeals to the Board of Immigration
Appeals (BIA) which upholds the 1J’s decision. Thereafter,
the respondent petitions the Fourth Circuit for review of the
removal order.

WHY DOES THE FOURTH CIRCUIT REJECT STEP THREE OF SILVA-
TREVINO?

First, contrary to the attorney general’s analysis in Silva-
Trevino, the Fourth Circuit finds “that the plain language
of the moral turpitude statute is not ambiguous.”'* As the
Fourth Circuit explains, “in a case such as the present one in
which the only issue is the alien’s prior conviction, the stat-
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ute unambiguously directs that an adjudicator consider only
the conviction itself, and not any underlying conduct.”*?

Second, the court rejects the government’s appellate
argument that a “circumstance specific inquiry” is permit-
ted because the term “moral turpitude” is not an element of
any state or federal crime. The Fourth Circuit counters with
the observation that “courts nevertheless have been able to
interpret this phrase for over a century, and a robust body of
law has developed in this regard.”*

Third, the Fourth Circuit dismisses the government’s
argument that a “circumstance specific” inquiry is authorized
by the Supreme Court’s decision in Nijhawan v. Holder.* That
case involved a statutory modification to the removal provision
involving the generic crime of “fraud or deceit” that restricted
its applicability to situations “in which the loss to the victim
or victims exceeds $10,000.”'¢ By contrast, the Fourth Circuit
points to the lack of a comparable statutory modifier of the
term “crime involving moral turpitude.”’” Consequently, the
court finds Nijhawan distinguishable.

Fourth, the court expresses concern about requiring an
evidentiary evaluation by an IJ unfamiliar with the criminal
case and the “questionable veracity” of documents outside
the record of conviction. Noting that “police reports and war-
rant applications “often contain little more that unsworn wit-
ness statements and initial impressions,” the court concludes
that using them as a basis for findings of fact in removal pro-
ceedings “accords these documents unwarranted validity.”!®

For all of these reasons, the Fourth Circuit determines
that the attorney general’s analysis leading to step three of
Silva-Trevino is not entitled to “deference” under the Supreme
Court’s ruling in the so-called Chevron' case.”® Accordingly,
the court limits the 1J’s inquiry in this type of case to steps one
and two (the categorical and modified categorical approaches)
and forbids the IJ from considering conduct underlying the
conviction under step three of Silva-Trevino.*!

WHAT HAPPENS AFTER THE FOURTH CIRCUIT REJECTS STEP THREE2

The court applies the categorical and modified categori-
cal approaches. In doing so, the court finds: (1) “the record
of conviction is composed of the charging document, the
plea agreement, the plea colloquy, and any explicit findings
of fact made by the trial judge;”** (2) the police report is not
“part of the record of conviction;”* (3) because Prudencio
pleaded guilty to an amended charge, allegations relating to
the original charge could not be considered admitted by his
guilty plea;** (4) the 1J’s findings of fact can not be consid-
ered under the modified categorical approach because they
were not part of the “record of conviction;”* and (5) the
original charge is irrelevant and Prudencio’s admission to
the BIA of the nature of the original charge thus is not an
admission of any particular conduct.*

The Fourth Circuit concludes (as did the 1J) that the
results of the categorical and modified categorical approach-
es are inconclusive on the controlling issue of moral turpi-
tude. Consequently, because the DHS bears the burden of
establishing removability, the court vacates the 1J’s order of
removal and enters final judgment in favor of Prudencio.”

Musings continued on page 4
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Musings continued from page 3

WHY DOES JUDGE SHEDD DISAGREE WITH HIS COLLEAGUES IN THE
MAJORITY?

First, Judge Shedd says that the “categorical approach
adopted by the majority is a doctrine created by the judicial
branch to address issues of concern to the judicial branch—
protection of Sixth Amendment rights and efficient use of
judicial resources.”*® Judge Shedd concedes that the attorney
general is free to adopt the categorical approach, but finds
he is under no obligation to do so. He adds that he himself
would not adopt “this difficult, almost unworkable, limiting
analysis” for immigration cases.?

Second, Judge Shedd notes that the IJ made an undis-
puted finding of fact that “Prudencio had a sexual encounter
with a ‘child 13 years of age,” and that his conviction was
for a crime involving moral turpitude.”*

Third, Judge Shedd agrees with the Seventh Circuit,*
which upheld Silva-Trevino, that “‘the agency has the discre-
tion to consider evidence beyond the charging papers and
judgment of conviction.””** He also associates himself with
the view of Justice Alito* that the categorical approach cre-
ates numerous circuit splits and produces unclear results.3*

Fourth, Judge Shedd finds it “difficult—if not impossi-
ble—to accept that Congress intended for persons such as
Prudencio to remain in the United States ‘simply because
there might have been no moral turpitude in the commis-
sion by other individuals (real or hypothetical) of crimes
described by the wording of the same statute under an iden-
tical indictment.””3>

Fifth, turning to the question of “Chevron deference” to
the attorney general, Judge Shedd agrees with the majority
that the term “convicted” is unambiguous.* But, he finds
that “the statute is simply silent as to what approach immi-
gration judges may use in applying the ‘moral turpitude’
provision.”*” Therefore, in Judge Shedd’s view, the attorney
general’s Silva-Trevino methodology, “a measured approach”
to this issue, deserves deference from the court.®® He further
notes that civil immigration proceedings are different from
the criminal proceedings that gave rise to the categorical
approach and that: “The efficient operation of the executive
branch is simply not the judiciary’s responsibility.”%

Sixth, Judge Shedd believes that the term “moral turpi-
tude,” which is absent from state or federal criminal statutes,
warrants a “circumstance specific” approach as approved by
the Supreme Court in Nijhawan.*® Judge Shedd notes that,
relying on Nijhawan, both the Fourth Circuit* and the Fifth
Circuit** have previously indicated “that the categorical
approach is not always required in immigration cases.”*

For all of these reasons, Judge Shedd would defer to the
attorney general’s approach in Silva-Trevino and allow the 1J
to consider evidence beyond the record of conviction in an
appropriate case involving a conviction for a crime involving
moral turpitude. Applying Silva-Trevino’s third step, Judge
Shedd concludes that “Prudencio was convicted of a crime
involving moral turpitude: as a 20-year-old he had sexual
intercourse with a 13-year-old, infecting her with a sexually
transmitted disease. Prudencio’s crime is the kind of ‘vile’

or ‘depraved’ act the moral turpitude provision was enacted
to address.”* Consequently, Judge Shedd would dismiss the
petition for review and uphold the order of removal against
Prudencio.

Doks THE FourTH CIRCUIT’S RULING HAVE IMPLICATIONS BEYOND THE
AREA OF MORAL TURPITUDE?

By its own terms, the three-step test set forth in Silva-
Trevino applies only in cases involving removal or inadmis-
sibility based on conviction for a crime involving moral tur-
pitude. The attorney general did not purport to address the
separate provision for removal on the basis of conviction for
an “aggravated felony.”* Because the Fourth Circuit invali-
dates only the third step of Silva Trevino, the use of the cat-
egorical and modified categorical approaches in aggravated
felony cases remains unaffected.

Additionally, as noted above, the “circumstance spe-
cific” analysis approved by the Supreme Court in Nijhawan
continues to be used for certain aggravated felonies relating
to fraud or deceit “in which the loss to the victims exceeds
$10,000,”* for transportation for the purposes of prostitu-
tion “if committed for commercial advantage,”® money
laundering “if the amount of the funds exceeded $10,000,”
and certain alien smuggling and document forgery offenses
where the respondent affirmatively shows that he or she was
helping only “a spouse, parent, or child (and no other indi-
vidual).”® All of those aggravated felony provisions have
modifiers that would not normally be part of the generic
state or federal crime.*

However, Judge Shedd’s dissent raises an interesting
point concerning the Fourth Circuit’s prior decision in Salem
v. Holder,* a case involving an the aggravated felony provi-
sions. Relying on the categorical and modified categorical
approaches, the 1J in Salem ruled that the record of convic-
tion was inconclusive. Accordingly, that IJ found that the
DHS failed to sustain its burden of establishing removability
by “clear and convincing” evidence, but that the respondent
likewise failed to sustain his burden of establishing statutory
eligibility for cancellation of removal because he could not
prove by a preponderance of the evidence that he was not
an aggravated felon.

In approving the removal order in Salem, the Fourth
Circuit declined to decide “whether the evidentiary limits
imposed by that [categorical] approach should apply when
the burden shifts to the noncitizen to prove his eligibility for
cancellation of removal” because Salem “made no attempt
to offer additional evidence to the 1J beyond the record of
conviction.”>? The court noted, however, that in Nijhawan
“the Supreme Court has expressed some reservation about
the wholesale adoption of the categorical approach in the
immigration context.”*

Consequently, the Fourth Circuit precedents leave open
the possibility that, notwithstanding the rejection of the third
step of Silva-Trevino, evidence beyond the record of convic-
tion might be considered by the IJ in determining whether a
respondent has satisfied his burden of overcoming the con-
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viction-related bars to relief from removability. Interestingly,
in a recent precedent arising in the Fourth Circuit, the BIA
authorized the use of evidence outside the record of convic-
tion in determining whether the respondent had established
a “circumstance specific affirmative defense” to the removal
statute relating to trafficking in marijuana.*

Additionally, because there is now a clear conflict
among the circuits regarding the validity of the third step of
Silva-Trevino, the Supreme Court might eventually be called
upon to decide this issue.

WHAT IS THE BOTTOM LINE2

The Fourth Circuit limits 1Js to the “categorical and modi-
fied categorical approaches” and the documents contained in
the “record of conviction” in determining whether a respon-
dent was “convicted of a crime involving moral turpitude” for
removal purposes. This is also the case in the Third, Eighth,
and Eleventh Circuits which reject Silva-Trevino.

In the Seventh Circuit, which approves Silva-Trevino,
and in the other circuits which have not ruled on this
question, Silva-Trevino remains controlling for 1Js. In these
jurisdictions, where the categorical and modified categorical
approaches produce inconclusive results, IJs may continue
to consider evidence outside the “record of conviction”
where it is “necessary and appropriate” to resolving the
moral turpitude issue. ®

These are the views of the author, and they do not represent
the official position of the attorney general, the Executive
Office for Immigration Review, the Office of the Chief
Immigration Judge, the Federal Bar Association, his col-
leagues at the Arlington Immigration Court, or anyone else
of any importance whatsoever. They also do not represent the
author’s position on any case that he decided in any capacity
in the past, that is pending before him, or that might come
before him in the future. These views also are not legal advice
and are not a substitute for reading the applicable statutes,
regulations, precedents, and practice manuals. The author
was the immigration judge in Prudencio. © 2012 Hon. Paul
Wickham Schmidt. All Rights Reserved.
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Dear Client: I Am Not Your Mommy

JAsoN DzuBow

Some clients just don’t get it. No matter how often you
tell them what evidence they need for their case, they bring
you bupkis.

Generally, when I start an asylum case, I ask the client
to give me the general story about why he needs asylum. I
then prepare a detailed list of documents that he should get:
letters from witnesses, school records, work records, medi-
cal reports, police reports, etc., etc. I explain to the client
why he needs to get these documents, and why, under the
REAL ID Act, he should try to get the documents even when
he thinks he will not be able to obtain them. (For those of
you lucky enough not to be familiar with the REAL ID Act,
the act requires an asylum seeker to obtain evidence that is
reasonably available. If the alien cannot obtain a particular
piece of evidence, he must explain why he could not get
it. Thus, if the client tries to get all relevant evidence—even
if he fails—at least he will be able to explain to the adjudi-
cator what efforts he made to obtain the evidence and why
he failed to get it.)

I make analogies to help the client understand (evidence
is like the foundation upon which a house, i.e., your case, is
built). I make them sign a document indicating that it is their
responsibility to obtain the evidence on the list, and that if
they fail to get the evidence, they could lose their case.

Is all this excessive? You would think so. You would
think that a person who fears persecution in her homeland
and who shells out a pretty penny for attorney’s fees would
be motivated to do everything possible to win her case.

Many clients do, in fact, make diligent efforts to get
evidence in their cases. It is surprising, however, the num-
ber of asylum seekers who do nothing or very little to help
themselves. Such clients greatly reduce their chances for a
successful outcome.

So what can be done about these slacker-clients? One
possibility, of course, is to do nothing. If the client does not
care enough about his case to collect evidence, maybe it is
best to prepare the case with the available evidence and let
the chips fall where they may. This does not seem like a
very satisfactory solution, though. For one thing, there may

be a legitimate reason why the client is not cooperating.
Perhaps he does not understand what is needed or why such
evidence is important. Maybe he is afraid or embarrassed to
ask friends or relatives to help him with his case, or maybe
he does not want to dredge up painful memories of the
events that caused him to seek asylum. Also, he might fear
that the people sending evidence will be endangered. Some
of these problems might be offset by carefully explaining
why documents are needed and that all such communica-
tions are confidential. Also, perhaps referral to a support
group for asylum seekers would be appropriate to help the
client cope with stress and other mental health issues. For
obvious reasons, many asylum seekers are mistrustful of
government workers (and lawyers, who often seem like
government workers), and getting them to trust you—and
getting them to trust “the system”—requires patience.

Another way to encourage clients to gather evidence
is to nag them. “Nagging” or, more politely, “repeatedly
reminding” clients to get evidence may work, but it takes
time to stay on top of each client’s case. In my practice, [
don’t have a lot of extra time to chase after my clients. I do,
however, try to remind them once or twice about the need
for evidence.

I find that giving the client a check list of needed docu-
ments is helpful. When it comes time to remind them about
gathering evidence, I always refer them to the check list. It
helps me remember their case as well. A check list signed
by the client has an added benefit—if the case is unsuccess-
ful, the client cannot complain that you failed to advise her
about the need for evidence.

Asylum seekers are not always the easiest clients. As
lawyers, we need to use our limited time efficiently. That
means informing the clients about the need for documents,
and periodically reminding them about what is needed. For
those clients who don’t make an effort to get documents, a
bit of cajoling, threatening, and/or nagging from the attor-
ney might encourage them to gather needed evidence. And
that could make the difference between a successful case
and a denial. &
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Reforming Illegal Immigration One Social Security Number at a
Time: E-Verify 101
EiLEeN M.G. ScorieLp AND KYLE R. Woobs

The recently-enacted Georgia Illegal Immigration Reform
and Enforcement Act of 2011, or IIREA (formerly Georgia
HB 87), is the further spread of E-Verify at a state level. The
purpose of this article though is to assist all employers in
understanding their obligations under E-Verify.

E-Verify is an internet-based system operated by U.S.
Citizenship and Immigration Services (USCIS) in partnership
with the Social Security Administration. The service allows
employers to enter information regarding new hires into the
online database and receive confirmation that a person is or
is not authorized to work in the United States. Since I[IREA
will eventually require all employers in Georgia with more
than 10 employees to use E-Verify for new hires, a summary
of the E-Verify process will prove useful.

E-Veriry 101

The first step in using E-Verify is to enroll. Enrollment
involves entering into a Memorandum of Understanding
(MOU) with USCIS. The MOU is a non-negotiable form
document outlining the rules and procedures of E-Verify,
and it is available on the USCIS website. Enrollment takes
only a few minutes, and the MOU can be signed electroni-
cally during the online enrollment process.

Once enrolled, employers must begin using E-Verify for
all new hires. E-Verify operates in tandem with the tradi-
tional I-9 process and does not replace the employer’s need
to retain completed I-9 forms. After completing the 1-9, the
employer must input the employee’s I-9 data into the online
E-Verify system. This must be done within three days of hir-
ing a new employee.

Generally within seconds of submitting the I-9 data, the
employer will receive either a confirmation, a social secu-
rity tentative nonconfirmation (TNC), or a Department of
Homeland Security verification notification. A confirmation
indicates that the employee is authorized to work, and the
employer can close the E-Verify case at this point. Similarly,
a DHS notification is handled by the department of homeland
security and requires no further employer action. If a TNC is
issues, however, the employer must take additional steps.

In the event of a TNC, the employer must notify the
employee as soon as possible. E-Verify provides a notifica-
tion form. The employee may then decide whether or not
to contest the TNC and should sign the notice form. If the
employee does not contest the TNC, the employer may close
the E-Verify case and may terminate the employee with no
civil or criminal liability.

If the employee decides to contest the TNC, the
employer must not terminate the employee while the case is

outstanding. The employee should be referred to the Social
Security Administration (SSA). The employee then has eight
business days to contest the TNC with the SSA. When this
is finished, the SSA will either issue a confirmation or a
final nonconfirmation (FNC). Either response allows the
employer to close the case, and an FNC allows the employer
to terminate the employee with no civil or criminal liability.
In some instances, the SSA will refer the case to the DHS,
and in those circumstances, the employer will be notified of
additional steps to be taken.

The final step is to resolve and close the case in the
E-Verify system by filling out the online form and indicat-
ing the results. This is used for statistical and enforcement
purposes by E-Verify.

Tor Five E-VERIFY PITFALLS

There are several mistakes that employers (particularly
first-time users) are likely to make when using E-Verify.
Here are five mistakes to avoid:

1. Forgetting to follow standard I-9 procedures. Remember
that E-Verify is no substitute for maintaining your I1-9
form, and you can still be subject to fines for failure to
complete and maintain I-9 forms as required.

2. Using E-Verify as a screening tool. It is forbidden to use
E-Verify to screen potential hires. You may only open an
E-Verify case for someone you have actually hired.

3. Failure to terminate after an FNC. E-Verify shares its
information with Immigration and Customs Enforcement
(ICE), and if you fail to terminate an employee (and indi-
cate this in the case resolution), it is highly likely that an
ICE officer may contact you to audit your employment
compliance.

4. Failure to close your E-Verify case. This is an important
step in the process, and it is easy to overlook.

5. Using E-Verify on existing employees. This is not
allowed unless your company is a contractor with the
federal government and your federal contract has spe-
cific language requiting verification of existing employ-
ees. Therefore, to ensure a case has been closed, the
employer must follow E-Verify prompts to close the case
affirmatively.

Additional information is available at www.uscis.gov.
Eileen M.G. Scofield is treasurer of the Immigration Law

Section and counsel to Alston & Bird LLP, Atlanta, Ga. Kyle
R. Woods is associate to the firm.
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When Cousins Are Two of a Kind: Circuits Issue Not-Quite-
Identitcal Paired Decisions

EpwARD R. GRANT AND PATRICIA M. ALLEN

Among iconic 1960s sitcoms, perhaps none reflected
the era better than The Patty Duke Show. Artfully contrived
(particularly its seamless use of split-screen technique),
relentlessly effervescent, and possessing of a theme song
that sticks like Bazooka to the bottom of your brain, its
104 episodes sent the timeless message that for the most
part, teenage angst is something to be laughed at/with,
rather than wallowed in. Today, of course, the cousin from
Brooklyn Heights (Patty Lane) would be just as likely to
adore a crépes suzette as her cousin from Scotland (Cathy).
And her father would probably be a hedge fund manager,
not a newspaper editor. But as the proud uncle of eight
nieces, one author can attest that cousins still can be two
(or three, or four) of a kind.

Not by contrivance, but coincidence, our federal
circuits occasionally issue decisions that can likewise
be described as cousins, if not always identical. Recent
months have seen several such “paired” cases, ranging
from the validity of the statutory requirements for cancella-
tion of removal to the reach of the “fugitive disentitlement”
doctrine. The Ninth Circuit was also responsible for its
own “two of a kind” pair of decisions and, in the process,
profoundly impacted the adjudication of criminal grounds
of removal.

CoNSTITUTIONAL CHALLENGES TO CANCELLATION OF REMOVAL
STANDARDS

This past July, both the Third and Seventh Circuit
Courts of Appeals addressed constitutional challenges to
the standards applied in the adjudication of applications
for cancellation of removal filed by nonpermanent resident
aliens under § 240A(b) of the act, 8 U.S.C. § 1229b(b).
Flores-Nova v. Att’y Gen. of U.S., No. 10-2044, 2011 WL
2989709 (3d Cir. July 25, 2011); Marin-Garcia v. Holder,
No. 10-3912, 2011 WL 3130273 (7th Cir. July 22, 2011).
Both circuits rejected the petitioners’ assertions, which
concerned violations of due process, equal protection, and
international law.

In Flores-Nova, 2011 WL 2989709, the immigration
judge found that the petitioners, the parents of three
American-born children (ages 5, 10, and 11), did not main-
tain the requisite continuous presence in the United States
because of their 176-day absence. The board affirmed and
the Third Circuit denied the petition for review. First, the
Third Circuit gave short shrift to the petitioners’ argument
that the board had impermissibly construed § 240A(d)(2)
of the act, thus depriving it of Chevron deference. Seeing
no ambiguity in the provision relating to the circumstances

in which continuous physical presence is considered bro-
ken, the court dismissed this argument as “meritless.” Id.
at *2.

The court also rejected the petitioners’ second argu-
ment that the continuous physical presence requirement
itself is a violation of their equal protection rights under
the Due Process Clause. Id. The court stated that the peti-
tioners, as nonpermanent resident aliens who were denied
cancellation of removal based on their departure from the
United States for an extended period of time, were not
similarly situated to permanent resident aliens seeking
naturalization, so the statute governing cancellation of
removal did not violate equal protection based on disparate
treatment of aliens. Id. The court reasoned that “[t]he fact
that all persons, aliens and citizens alike, are protected by
the Due Process Clause does not [mean] that all aliens are
entitled to all the advantages of citizenship” and stated
that the clause does not establish that “all aliens must be
placed in a single homogeneous legal classification.” Id.
(quoting Mathews v. Diaz, 426 U.S. 67, 78 (1976)) (internal
quotation marks omitted). Finally, the court rejected the
petitioners’ assertion that the statutory provision is uncon-
stitutional, finding that it does not involve a suspect class
and there is no basis to conclude that it “is not rationally
related to a legitimate government purpose.” Id.

The petitioners also alleged that the United States must
ensure their right to a meaningful hearing as directed under
a decision made by the Inter-American Commission on
Human Rights (IACHR), certain provisions of the American
Declaration of the Rights and Duties of Man, and Article
3(1) of the United Nations Convention on the Rights of the
Child. The final arguments were deemed unpersuasive by
the court because the petitioners did not establish that any
of these laws were actually binding on the United States.
Id. at *3-4.

The petitioner in Marin-Garcia, father of three American-
born children (between 10 and 15 years of age), presented
the Seventh Circuit with an entirely different constitutional
argument. The petitioner alleged that the board’s frame-
work analysis of the exceptional and extremely unusual
hardship standard in § 240A(b)(1)(D) of the act, which
was applied in Matter of Monreal, 23 1&N Dec. 56 (BIA
2001), is unconstitutional because it “compares the hard-
ship of citizen-children to the hardship of aliens in general,
rather than comparing the hardship of citizen-children to
the ‘citizen children population at large.” Marin-Garcia,
2011 WL 3130273, at *2 (internal quotation mark omit-
ted). Before addressing the argument, the court recalled
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that it had previously indicated its skepticism about a
“nearly identical argument” made in another case, Leyva
v. Ashcroft, 380 F.3d 303, 305 (7th Cir. 2004). In that case,
the petitioners argued that it was a violation of due process
to compare his U.S. citizen children to “other similarly situ-
ated youngsters who have grown up in the United States
and faced the prospect of relocating to a country abroad
with their alien parents,” instead of comparing them to all
citizen children.” Id. (internal quotation mark omitted).
However, the court in Leyva did not have the jurisdiction
at the time to address this issue. Id. at 305-006.

Having the authority to take up this argument in
Marin-Garcia, the Seventh Circuit first observed that the
petitioner’s argument “is based on an erroneous reading of
the board’s decision in Matter of Monreal.” Marin-Garcia,
2011 WL 3130273, at *2. The court dismissed the first half
of the petitioner’s argument by acknowledging that the
framework applied in Matter of Monreal is consistent with
the statutory provision, is straightforward, and contained
thoughtful, as well as comprehensive, analysis. Id. at *4.
The court further recognized that the framework applied in
Matter of Monreal does not require that the hardship of the
citizen-relatives of the alien “must or could be compared to
the hardship endured by the aliens themselves” or “make
distinctions on the basis of race,” as argued by the peti-
tioner. Id. In addressing the second half of the petitioner’s
argument, the court, as it did in Leyva, expressed its confu-
sion as to how this argument actually would aid the peti-
tioner, where the suggested comparison group would likely
greatly raise the hardship standard because “it would seem
that the shorter the time period htat a family has remained
in the United States, the stronger the cultural, familial,
and economic ties to the country from which the family
emigrated.” Id.

Finally, the Seventh Circuit addressed an argument it
acknowledged as the petitioner’s “real (if never fully artic-
ulated) contention” concerning the due process concerns
raised by the constructive removal of United States citizen
children of parents who “are forced to leave.” Id. at *5.
The court recognized how the children of United States citi-
zens “will not face the specter of being taken to a land they
have never known” and quoted from a 1922 U.S. Supreme
Court Chinese Exclusion Act case holding that “being effec-
tively forced to leave the country may deprive a person of
‘all that makes life worth living.” Id. (quoting Ng Fung Ho
v. White, 259 U.S. 276, 284 (1922) (internal quotation mark
omitted). The court also recognized Congress’ “expansive”
authority over the removal of individuals who have unlaw-
fully entered and that the constitution “does not require
things which are different in fact ... to be treated in law
as though they were the same.” Id. (quoting Plyler v. Doe,
457 U.S. 202, 216 (1982) (internal quotation marks omit-
ted)). Taking the foregoing into account and stressing the
“legitimate and long-recognized Congressional policy of
protecting the integrity of the family unit” and the provi-
sions in the act, which allow aliens the chance to cancel
removal if they have citizen relatives, the court did not find
any constitutional violation. Id.

The court also dismissed the petitioner’s assertion
that his removal proceedings before the immigration
judge did not conform to the constitutional due process
requirements set forth in Mathews v. Eldridge, 424 U.S.
319, 334-35 (1970), by finding that cancellation of removal
“is a discretionary form of relief, [and therefore] does not
confer onto [the petitioner] a liberty or property interest.”
Marin-Garcia, 2011 WL 3130273, at *6 (quoting Champion
v. Holder, 626 F.3d 952, 957 (7th Cir. 2010) (internal quota-
tion marks omitted). The court also rejected the petition-
er’s contention that his removal would “unconstitutionally
burden the voting rights of his daughters,” by observing
that the petitioner’s daughters are free to return to the
United States upon reaching voting age or voting through
absentee ballots. Id.

ARe You A “Fucrtive” iIf DHS KNows YOUR ADDRESS?

The “fugitive disentitlement” doctrine has been
employed by several circuit courts to dismiss petitions
for review filed by aliens who have ignored notices from
the Department of