
Background
Tom Dale 

is the execu-
tive vice 
p r e s i d e n t —
general coun-
sel for Rolls-
Royce North 
America Inc. 
In this role, 
he oversees 

all legal matters affecting Rolls-Royce 
business and operations in the United 
States and Canada, including manage-
ment of the company’s legal team and 
secretariat, ethics, international trade 
compliance, defense security, and 
intellectual property functions. He also 
serves as secretary to the Rolls-Royce 
North America Holdings Inc. Board 
of Directors and Government Security 
C o m m i t - t e e . 
He is based at 
the company’s 
headquarters in 
Reston, Va. 

Dale is a 
member of the 
bar in New 
York, Massachusetts, Virginia, and 
Pennsylvania, and has been admitted 
to practice before the U.S. Supreme 
Court. He is also a member of the 
American Bar Association (ABA) and 
the American Corporate Counsel 
Association, where he has been rec-
ognized for excellence in corporate 
practice. Dale currently serves on the 
Governing Committee of the ABA 
Forum on Air & Space Law. 

TransLaw: Tell us a little bit about 
your educational background.
Dale: I received an A.B. in history 
from Princeton University and a J.D. 
from Boston College Law School. 

Since moving to an in-house role, 
I have taken a number of business 
management courses and received a 
certificate in management through 
the Executive Education Program 
at the Darden Graduate School of 
Business Administration.

TransLaw: Rolls-Royce is a respected 
company throughout the world. Tell 
us about the type of work the com-
pany does so we can gain a basic 
understanding of the types of projects 
your legal team may work on.
Dale: Rolls-Royce, a world-leading 
provider of power systems and ser-
vices for use on land, at sea, and in the 
air, has established strong positions in 
four global markets: civil aerospace, 
defense aerospace, marine, and ener-
gy. In 2008, annual sales were around 

$14 billion, of 
which 52 per-
cent came from 
services rev-
enues. The firm 
and announced 
order book is 
roughly $83 bil-

lion, of which aftermarket services 
represent 26 percent. This strong order 
book provides visibility of future lev-
els of activity.

TransLaw: What type of customers 
does Rolls-Royce serve?
Dale: The company has a broad cus-
tomer base in nearly 120 countries that 
includes more than 600 airlines, 4,000 
corporate and utility aircraft and heli-
copter operators, 160 armed forces, 
more than 2,000 marine customers 
(including 70 navies), and energy cus-
tomers.

TransLaw: When did you join Rolls-

Royce? What has changed since you 
joined the company?
Dale: I joined Rolls-Royce as the com-
pany’s general counsel and company 
secretary for the region in 1990. At that 
time, there were no significant manu-
facturing or engineering locations in 
the United States, and fewer than 300 
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	As summer wanes and par-
ents (but not necessarily their chil-
dren) look forward to the first 
day of school, Transportation and 
Transportation Security Law Section 
members are hard at work. The sec-
tion hosted a successful panel on 
non-aviation mode security initia-
tives at the Transportation Security 
Administration in June. In September, 
we will be hosting our annual Lawyer 
of the Year Award Banquet, and last-
ly, we are looking to host one more 
panel discussion before the end of the 
year so stay tuned.

Congratulations are in order for 
one of our long-time members, David 
Matsuda. David was recently select-
ed to be the new deputy administra-
tor of the Maritime Administration. 
David, like many members, worked 
as an attorney for the Department 
of Transportation. From 1998-2002, 
he worked as an attorney with the 
safety law division of the Federal 
Railroad Administration. He subse-
quently left in 2002 to become the 
Georgetown University Government 
Affairs Institute fellow on the Senate 
Committee on Commerce, Science, 
and Transportation.

Finally, don’t forget about the 
upcoming FBA Annual Meeting and 
Convention in Oklahoma City! More 
details can be found online at www.
fedbar.org/OK09_home.html. v

VIP Profile: Thomas P. Dale
Executive Vice President—General Counsel
Rolls-Royce North America Inc. 

PROFILE continued on page 3

Tom’s Favorites
Beverage: Arnold Palmer

Food: Thai 
Daily publication: Wall Street Journal

Author/novel: John Feinstein
Sport: baseball, golf



Welcome to the Summer 2009 edition of TransLaw!  
First, I want to thank the board of the Federal Bar 
Association’s Transportation and Transportation Security 
Law Section for their continued support and encourage-
ment.  The board’s commitment to TransLaw and the FBA 
are exemplary.

In this issue, Philip Sunderland, vice president and 
general counsel for the Metropolitan Washington Airports 
Authority (MWAA), writes about airport-imposed fees 
on non-airport users for non-airport services. Sunderland 
details the manner in which the Commonwealth of Virginia 
courts have addressed the “fee v. tax” question—i.e., 
whether what is represented as a “fee” is, instead, a 
“tax” that the assessing entity may not have the power 
to impose.  The issue is quite attractive and timely since 
the Commonwealth of Virginia transferred the authority 
and responsibility to operate and maintain the Dulles Toll 
Road, including the ability to set and collect tolls, to the 
MWAA last year.

We thank Tom Dale, executive vice president—general 
counsel for Rolls Royce-North America Inc., for allowing 
TransLaw to pry into his professional life and share it 
with our readers.  In his VIP Profile, Dale tells us about 
his professional and educational background, as well as 
Rolls-Royce’s accomplishments since his arrival in 1990. 
Dale also shared with TransLaw that his legal team has 
been named as an “Employer of Choice” by the Minority 
Corporate Counsel Association.

Finally, Amy Cassidy gives us a summary of our most 
recent event in the Lawyers’ Lunch Series: Update on 
TSA’s Non-Aviation Modes Security Initiatives. The panel 
participants gave the audience an overview of security 
initiatives in non-aviation modes and TSA’s efforts to keep 
up with previous and impending statutory requirements to 
keep surface transportation safer and more secure. 

As always, we encourage you to help us find new sec-
tion members, TransLaw articles, and ideas for VIP pro-
files. By the way, the FBA membership application appears 
on the last pages of this issue. If you are not a member, 
please consider becoming one. If you are a member, please 
consider sending this issue—and the application—to your 
professional acquaintances and colleagues and encourage 
them to join. Similarly, if you or someone you know is 
looking to publish a transportation-
related article or if you have an idea 
for other items to include, please let 
me know at hector.huezo@dot.gov. 

We hope you enjoy this issue 
of TransLaw, and look forward to 
your involvement with the Federal 
Bar Association’s Transportation 
and Transportation Security Law 
Section. v
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employees. Today, the picture is quite 
different. In North America, Rolls-
Royce employs more than 8,000 people 
in 66 locations throughout the United 
States and Canada. North America is 
also home to several of the company’s 
global businesses, including energy 
(Mount Vernon, Ohio), helicopters, 
and defense North America (both in 
Indianapolis, Ind.).

TransLaw: What did you do before 
joining Rolls-Royce?
Dale: Prior to joining Rolls-Royce, I 
was a lawyer in private practice with 
firms in Philadelphia, New York, and 
Boston, specializing in mergers and 
acquisitions, financings, and other 
corporate transactions.

TransLaw: Are most of Rolls-Royce’s 
products made inside the United 
States?
Dale: Rolls-Royce operations in North 
America are critical to the success of 
the company. The company’s larg-
est research, engineering, and manu-
facturing facility outside the United 
Kingdom is located in Indianapolis. 

Today, more Rolls-Royce engines are 
built in the United States than any-
where else in the world.

TransLaw: What are some of the com-
pany’s current projects in the United 
States?
Dale: I am pleased that Rolls-Royce 
continues to invest in North America. 
This year, for example, the compa-
ny is slated to begin construction at 
Crosspointe, a new aerospace manu-
facturing facility in Prince George 
County, Va., which will potentially 
employ up to 500 people. Last year, the 
company opened a new aero engine 
testing facility at NASA’s John C. 
Stennis Space Center in Mississippi. 

TransLaw: What are some of the legal 
or regulatory challenges your com-
pany—and the industry—is likely to 
face in the future?
Dale: I believe that companies like 
Rolls-Royce are likely to face increas-
ing regulatory and legislative require-
ments relating to the environment 
in the coming years. Rolls-Royce is 
already committed to improving its 

environmental profile, and to that 
end, the company continues to invest 
in R&D and technology. Last year, for 
instance, Rolls-Royce spent over $1.2 
billion on research and development, 
two-thirds of which was intended to 
further improve the environmental 
aspects of our products. 

TransLaw: Thank you for taking the 
time to talk to TransLaw. Is there any-
thing else you’d like to share with our 
readers?
Dale: Yes. As Rolls-Royce expands 
its global presence, it is also mak-
ing significant progress in terms of 
workforce diversity. In fact, our North 
American legal team was named an 
“Employer of Choice” by the Minority 
Corporate Counsel Association. Like 
most Rolls-Royce employees, I am 
very proud of the company’s suc-
cess and its progress on matters like 
the environment and diversity. Thank 
you for the opportunity to address 
your readers and to give them a better 
understanding of our company and 
our legal team.v
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On June 16, 2009, the Trans-
portation and Transportation Security 
Law Section of the FBA sponsored a 
panel—hosted by the Transportation 
Security Administration (TSA)—to 
discuss transportation security in the 
non-aviation modes. John Wasowicz, 
TSA legislative counsel, moderat-
ed the panel comprised of Howard 
Goldman, senior counselor to the 
acting TSA administrator; Sarah 
Tauber, TSA assistant chief counsel 
for Civil Enforcement/Multimodal 
Operations; Michael Lovelace, 
attorney-advisor, TSA Criminal 
Enforcement; Melissa Porter, Senate 
Committee on Commerce, Science, 
and Transportation; and Denise 
Krepp, senior counsel, House 
Committee on Homeland Security.  
Panelists updated attendees on sur-
face transportation security efforts 
and initiatives, focusing on cur-
rent challenges, future plans, and 
Congressional priorities.

Howard Goldman provided an 
overview—from the inception of 
TSA to the present—of security in 
the non-aviation modes, noting the 
agency’s limited organic staff and 
the initial lack of direction and fund-
ing for surface transportation secu-
rity. He went on to say that TSA 
has been, however, ramping up new 
programs intended to tackle the dif-
ferent security challenges for sur-
face transportation—which is both 
larger in scale and more open than 
aviation transportation.  He also 
explained TSA’s ongoing efforts to 
comply with the numerous require-
ments of P.L. 110-53—Implementing 
the Recommendations of the 9/11 
Commission Act of 2007 (9/11 
Commission Act), which demands 
short deadline rulemakings and 
increased agency reporting.

Sarah Tauber spoke about TSA’s 
ongoing efforts to enforce compliance 

with security initiatives in the sur-
face transportation modes. While she 
acknowledged that Congress provid-
ed new teeth to the agency with the 
9/11 Commission Act, she noted that 
regulations are necessary for true 
enforcement and that those regula-
tions are still in progress. Presently, 
TSA is achieving its enhanced secu-
rity goals by disseminating best prac-
tices and seeking compliance agree-
ments from stakeholders.

Denise Krepp emphasized the 
House’s strong and continuing 
interest in the completion of the 
Transportation Worker Identification 
Card (TWIC) program, indicating 
that members and staff are growing 
impatient for the introduction of card 
readers.  Currently, port workers 
are required to show their TWICs at 
port entrances, but the cards cannot 
be electronically read to ascertain 
authenticity.  She stated that fraudu-
lent TWIC cards have been reported 
and readers must be deployed imme-
diately to secure U.S. ports against 
unauthorized and fraudulent entry.  
Additionally, she relayed Congress’s 
ongoing frustration with extended 
wait times for port workers seeking 
to obtain TWICs. She explained that 
the backlog is preventing employees 
from working, which creates a dif-
ficult situation in the current climate 
of economic challenges and unem-
ployment.  Finally, she affirmed the 
House’s renewed focus on security in 
surface transportation and indicated 
that Congress is monitoring how TSA 
will utilize the powers provided in 
the 9/11 Commission Act.

Melissa Porter spoke about orga-
nizational changes in the Senate 
Committee on Commerce, Science, 
and Transportation and indicated 
that staff is adjusting to the new 
leadership priorities of committee 
chair John D. Rockefeller and rank-

ing member Kay Bailey Hutchison.  
These priorities include port security 
and cyber security—issues on which 
bills are either in progress or have 
been introduced.  Porter also reit-
erated Congress’s interest in 9/11 

Commission Act implementation 
and added that her subcommittee is 
pleased with the increased interested 
it has observed regarding surface 

Panel Discussion on Transportation Security Involving Non-Aviation Modes

Amy Cassidy

Currently, port workers 

are required to show their 

TWICs at port entrances, but 

the cards cannot be elec-

tronically read to 

ascertain authenticity... 

fraudulent TWIC cards have 

been reported and readers 

must be deployed immedi-

ately to secure U.S. ports 

against unauthorized and 

fraudulent entry.   
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Introduction
Airport revenue diversion prin-

ciples apply to the types and level 
of fees that airports may impose on 
users of airport facilities.  Various 
statutes and court decisions apply to 
the types and level of fees and taxes 
that non-airport governmental bod-
ies may impose on users of airport 
facilities. 

In recent litigation challenging the 
transfer of operational control over 
a Northern Virginia toll road from 
the Commonwealth of Virginia to the 
Metropolitan Washington Airports 
Authority (MWAA),1 a different fee/
tax issue was presented: whether the 
assessment by an airport of fees off 
airport on non-airport users—specifi-
cally, the assessment of tolls on users 
of the toll road—is unlawful because 
the toll constitutes a tax, which the 

1On November 1, 2008, the 
Commonwealth of Virginia trans-
ferred the authority and responsibil-
ity to operate and maintain the Dulles 
Toll Road (DTR), including the ability 
to set and collect tolls, to MWAA for 
a period of 50 years.  The DTR runs 
from the capital beltway along what 
is known as the Dulles Corridor out to 
Dulles Airport.  In return, MWAA has 
assumed responsibility to finance and 
construct a 23-mile extension of the 
Washington, D.C., regional Metrorail 
system.  The new Metrorail line will 
run, in part, parallel to the DTR (in the 
median of the Dulles Access Highway 
which is controlled by MWAA under 
its lease from the federal govern-
ment), and will bring rail service to 
the Dulles Corridor, including to and 
beyond Dulles Airport.  A substantial 
part of the Metrorail construction cost 
will be funded with toll revenue from 
the DTR.  Thus, critical to the success 
of this overall transaction is MWAA’s 
ability to set the level of tolls to be 
charged users of the DTR.

airport assessing body lacks the power 
to levy.  

Presented below is a summary of 
the manner in which Virginia courts 
have addressed the “fee v. tax” ques-
tion—i.e., whether what is represent-
ed as a “fee” (or, sometimes, a “user 
fee,” “service fee” or “utility fee”) is, 
instead, a “tax” which the assessing 
entity is without power to impose.2

Entities Authorized to Levy “Taxes”
In Marshall v. Northern Virginia 

Transportation Authority, the Virginia 
Supreme Court struck down the 
lynchpin of Gov. Tim Kaine’s com-
prehensive transportation program 
for Northern Virginia.3  This pro-
gram, enacted by the Virginia General 
Assembly in 2007, established the 
Northern Virginia Transportation 
Authority (NVTA), authorized the 
NVTA to plan for transportation 
improvements in the region, and 
empowered it to implement the plan. 
The NVTA was also authorized to 
issue tax exempt bonds to fund the 
infrastructure improvements identi-
fied in its plan and to levy a wide 
range of taxes, applicable in Northern 
Virginia, to pay the debt service on 
those bonds.  

NVTA is governed by a Board of 
Directors (the NVTA Board) com-
prised of elected officials from the 
local governments in the region.  In 
2007, the NVTA Board, among other 
things, voted for NVTA to issue bonds 
and to levy a series of taxes across 
the region.  A bond validation suit 

2This article addresses only 
Virginia law.  It is intended to provide 
an example of one state’s approach to 
the fee/tax issue, and the standards 
and criteria that have been developed 
to distinguish a fee from a tax. 

3See Marshall v. Northern Virginia 
Transportation Authority, 657 S.E.2d 71 
(Va. 2008).

followed, which culminated in the 
Virginia Supreme Court’s ruling in 
Marshall.

The Virginia Supreme Court read-
ily invalidated the NVTA bonds, 
holding that the Virginia Constitution 
allows taxes in Virginia to be levied 
only by bodies comprised of elected 
officials.  Since the members of the 
NVTA Board had not been elected to 
that body, the legislature could not, 
the Court concluded, constitutionally 
give the NVTA Board, or the NVTA, 
the power to impose taxes.

Fees versus Taxes: Distinguishing 
Principles

A. The MWAA Dulles Toll Road 
Litigation 

In the litigation involving the trans-
fer of the Dulles Toll Road to the 
MWAA, plaintiffs asserted that the 
fee that the MWAA will impose on 
users of the toll road is, as a matter 
of law, a tax because the level of the 
fee—or toll—would be substantially 
in excess of the level needed to pro-
duce sufficient revenue to operate, 
maintain and improve the toll road 
only.  Rather than producing just 
enough revenue to keep the toll road 
functioning, plaintiffs claimed, a sig-
nificant portion of the assessed toll 
and of the corresponding revenues 
would be used to finance infrastruc-
ture improvements (specifically, the 
new Metrorail line along the Dulles 
Corridor) having nothing to do with 
the toll road. 

This characteristic of the toll, plain-
tiffs argued, meant that the toll would, 
in effect, produce “general operating 
revenue,” and this would transform 
the toll from a genuine user “fee” into 
a “tax.”  And, they further argued, 

Airport-Imposed Fees on Non-Airport Uses While Off-Airport and For Non-
Airport Services
Philip Sunderland

AIRPORT continued on page 6
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since the MWAA Board of Directors is 
not comprised of elected officials, the 
MWAA, just like the NVTA, lacks the 
power to assess this toll “tax.”4

B. The Virginia Regime: “Taxes,” 
“Regulatory Fees” and “User Fees”

Virginia law places the wide range 
of government-imposed “charges” 
into three categories, each with its 
own characteristics and boundar-
ies.  One is a “tax” which, under the 
NVTA decision, may only be imposed 
by elected officials.  Another is a “reg-
ulatory fee” which may be imposed 
by a governmental body pursuant 
to its “police power.”  The third is a 
“user fee” which may be imposed by 
a governmental body upon users of 
certain government-provided services 
or other benefits. 

The characteristics and criteria that 
Virginia courts have developed to 
distinguish these three forms of gov-
ernmental charges are summarized 
below. 

1. Taxes 
A “tax” is characterized by two 

primary factors: (a) its payment is 
mandated by a governmental entity, 
and the weight or force of government 
is available to enforce its payment 
which can include criminal and civil 
penalty sanctions; and (b) the revenue 
the tax produces is used to fund the 
general operations of government or, 
in the case of a dedicated tax, cer-
tain specifically identified operations 
(e.g., open space, affordable housing, 
street/roadway improvements).

In Westbrook Inc. v. Town of Falls 
4The trial court rejected plaintiffs’ 

position, concluding that the toll to 
be assessed by the MWAA would not 
be a tax.  The court stated this conclu-
sion in a final order, which was not 
accompanied by an opinion. Thus, 
the reasoning underlying the court’s 
conclusion is unknown.  Plaintiffs 
elected not to pursue an appeal to the 
Virginia Supreme Court. 

Church, for instance, the court found 
that “[a] tax is an enforced contri-
bution imposed by the government 
for governmental purposes or public 
needs.  It is not founded upon con-
tract or agreement;” that is, “‘[a] tax 
is a forced charge ... ; it operates in 
invitum, and is in no way dependent 
upon the will or contractual assent 
... of the person taxed’.”5  Similarly, 
the court in Marshall stated that it 
has “consistently held that when the 
primary purpose of an enactment is 
to raise revenue, the enactment will 
be considered a tax, regardless of the 
name attached to it.”6 

2. Regulatory Fees
A “regulatory fee” is characterized 

by two primary factors: (a) its pay-
ment is required by a governmental 
body in order to obtain a mandated 
regulatory approval or a mandated 
government-provided service, where 
the approval or service is part of a 
program or activity that the govern-
mental body has undertaken pursuant 
to its “police power”; and (b) the fee 
does not exceed a level that is reason-
ably necessary to fund the costs of that 
“police power” program or activity. 

In Charlottesville v. Marks’ Show, the 
court stated that “[w]here the imposi-
tion is laid upon persons or property 
under a general tax ordinance, and 
the proceeds are paid into the general 
treasury, and no part thereof is devot-
ed to the expenses incident to carrying 
out the provisions of the ordinance, 
the conclusion is that the exaction is 
for revenue purposes alone” and it is 
a tax.7 However, “[i]f regulation is the 
primary purpose [of an enactment], the 
mere fact that incidentally a revenue 
is obtained does not make the imposi-
tion a tax.  Where the fee is imposed 
for the purpose of regulation and the 

5Westbrook, Inc. v. Town of Falls 
Church, 39 S.E.2d 277, 280 (Va. 1946).

6Marshall at 77.
7Charlottesville v. Marks’ Show, 18 

S.E.2d 890, 895 (Va. 1942).

[enactment] requires compliance with 
certain conditions in addition to the 
payment of the prescribed sum, such 
sum is a license proper, imposed by 
virtue of the police power;”8 and, 
in that case, “[t]he exacted charge 
must bear some reasonable relation 
to the additional burdens imposed 
upon the [government] and the neces-
sary expenses involved in the police 
supervision.”9

In Bott v. Hampton Roads Sanitary 
Commission, the court found that a 
fee for sewer system services, where 
property owners were required to tie 
into the system, is not a “tax, but a 
service charge[] for sewers.  This kind 
of a charge has been held to be not a 
tax and is imposed for governmental 

8Id. at 894.
9Id. at 895.

In Bott v. Hampton Roads 

Sanitary Commission, the 

court found that a fee for 

sewer system services, 

where property owners were 

required to tie into the system, 

is not a “tax, but a service 

charge[] for sewers.  This kind 

of a charge has been held to 

be not a tax and is imposed 

for governmental purposes.”
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purposes.”10  In McMahon v. City of 
Virginia Beach, the court stated that 
a fee for connecting to a city water 
system, where the connection was 
required of property owners, is not 
a tax, because it was not “adopted 
solely as a revenue measure” since 
“the charges [fees] would not exceed 
the actual cost to the city of installing 
the waterline in the streets.”11

When addressing the level of a 
valid “regulatory fee,” the courts have 
analyzed the correlation between the 
benefit of the governmental program 
or service, the costs of delivering the 
program or service, and the amount 
of revenues produced by the fee.  In 
Mountain View Limited Partnership v. 
City of Clifton Forge, the court found 
that a fee for city refuse collection 
services, which property owners were 
required to utilize, was not a “means 
of generating revenue to pay for the 
cost of performing other [governmen-
tal] functions” and was not, there-
fore, an “impermissible tax;”12 it was a 
valid fee, not a tax, because there was 
“a reasonable correlation between the 
benefit conferred [by the refuse col-
lection system] and the cost exacted 
by the ordinance,” and the level of the 
fee was reasonably set to cover the 
system’s current operating costs and 
projected future costs related to the 
closing of the local landfill.”13

Similarly, in Tidewater Association 
of Homebuilders Inc. v. City of Virginia 
Beach, the court concluded that a fee 
for connecting to the city water sys-
tem, which developers of new build-
ings were required to do, was not a 
tax since the required connections 
were a valid “exercise of [the city’s] 
police power,” the fee “did not exceed 
the city’s actual cost in providing the 

10Bott v. Hampton Roads Sanitary 
Commission, 58 S.E.2d 306, 310 (Va. 
1950).

11McMahon v. City of Virginia Beach, 
267 S.E.2d 130, 134 (Va. 1980).

12Mountain View Limited Partnership 
v. City of Clifton Forge, 504 S.E.2d 371, 
374 (Va. 1998).

13 Id. at 376.

service, and there was a reasonable 
correlation between the benefits of the 
service provided and the burdens of 
the fee paid. …”14 

3. User Fees
A “user fee” is characterized by 

two primary factors: (a) its payment 
is required by a governmental body 
in order to obtain a service or other 
benefit that the body is offering (but 
not requiring); and (b) payment of the 
fee, along with receipt of the offered 
benefit, is entirely voluntary on the 
part of the fee payor.

Thus, a user fee is not part of 
a program of governmental “police 
power” regulation, where a fee is 
paid to secure a required government 
approval; nor is it part of a program 
of mandated governmental services, 
where a fee is paid to obtain services 
that a governmental entity—operat-
ing pursuant to its “police power”—
requires members of the public to 
obtain.  Rather, with a user fee, a gov-
ernmental entity is offering a service 
or other benefit, and individuals are 
perfectly free to decline the offer and, 
thereby, avoid the fee.    

Conclusion:  Tolls are User Fees
Tolls assessed for the use of a toll 

road are not a “tax” or “regulatory 
fee,” but a “user fee” since use of the 
toll facility and payment of the toll are 
entirely voluntary.  There is no gov-
ernmental requirement that an indi-
vidual use a toll road and pay the fee.  
Rather, the toll road is an “offered” 
service which individuals may, in 
their discretion, use or decline to use; 
payment of the toll is required only as 
a result of a choice to accept the offer 
and use the facility.15  As a result, it is 

14Tidewater Association of 
Homebuilders Inc. v. City of Virginia 
Beach, 400 S.E.2d 523, 527 (Va. 1991).

15See, State v. City of Port Orange, 
650 So.2d 1, 3 (Fla. 1994) (“User fees ... 
share common traits that distinguish 
them from taxes: they are charged in 
exchange for a particular governmen-
tal service which benefits the party 

irrelevant that the revenue produced 
by a toll is larger than the revenue 
that is needed to operate, maintain 
and improve the toll facility.  While 
the size of the toll is limited, among 
other things, by “local politics” and 
the elasticity of demand for the toll 
road service, it is not restricted by the 
requirement applicable to “regulatory 
fees”—i.e. that the revenue produced 
by the fee be no larger than that which 
is needed to fund the governmental 
program or activity in question. v

A version of this article was presented 
at the American Bar Association (ABA) 
Forum on Air & Space Law (2009 Update 
Conference: Uncertain Times for an 
Uneasy Industry) on January 28, 2009.

paying the fee in a manner not shared 
by other members of society; and 
they are paid by choice, in that the 
party paying the fee has the option 
of not utilizing the governmental ser-
vice and thereby avoiding the charge” 
(cites omitted); Gargano v. Lee County 
Board of Commissioners, 921 So.2d 661 
(Fla. Ct. App., 2006) (bridge toll is not 
a tax because it is a “charge[ ] for ser-
vices that one can avoid. ... The county 
cannot compel her to use the bridge or 
pay the fee”); Masters v. Duval County, 
154 So. 172, 174-75 (Fla. 1934) (bridge 
tolls are not taxes “even though tolls 
already collected [are] sufficient to 
pay for the construction of the [facil-
ity and] ... the proceeds [of the current 
toll are used] for county purposes;” 
and “the tolls may be used for any 
statutory purpose not forbidden by 
organic law.  The Constitution does 
not require the expenses of ... govern-
ment to be paid only by ad valorem 
or other taxes;” Ruler v. York County, 
139 A. 136, 139 (Pa. 1927) (“[T]olls 
are [not] taxes in Pennsylvania.  They 
have never been so regarded here.  
The fact that the tolls when collected 
may be used in relief of taxation no 
more makes them a tax than would a 
donation made to the counties and so 
used be such.”
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transportation security. 
Michael Lovelace provided insight into one of TSA’s 

security initiatives known as VIPER—Visible Intermodal 
Protection and Response. Intended to provide enhanced 
security and promote user confidence in all modes of 
transportation, VIPER teams are comprised of federal 
law enforcement personnel and transportation security  
inspectors who work jointly with local level officials to 
conduct surveillance and counter potential terrorist activ-
ity in places like subways stations and on ferries.  While 
these teams are relatively small in number, the program 
is slated for growth; Lovelace indicated that TSA’s 2010 
budget request includes $50 million to fund 15 new 
VIPER teams. In addition, he noted that the program has 

received bipartisan support from Capitol Hill.
In closing, Wasowicz acknowledged the contingent 

of DOT employees present, and Goldman recognized the 
ongoing partnership between TSA and DOT as the over-
lap and interconnectivity between TSA’s security mission 
and DOT’s safety mission continues to be defined. v

MODES continued from page 4

After a successful career with Continental Airlines, 
David Grizzle was named the new chief counsel 
at the Federal Aviation Administration (FAA). 
Grizzle is a graduate of Harvard Law School 
and a former transportation and infrastructure 
coordinator for the U.S. State Department in 
Afghanistan.

Former Arizona state transportation offi-
cial Victor Mendez was confirmed by the U.S. 
Senate as administrator of the Federal Highway 
Administration (FHWA). Mendez started at the 
Arizona Department of Transportation in 1985 as 
a transportation engineer, became deputy direc-
tor in 1999, and then became acting director in 
2001. He served as president of the American 
Association of State and Highway Transportation 
Officials in 2007.

President Obama signed into law the Consumer 
Assistance to Recycle and Save Act of 2009 last 
June. The $1 billion dollar voluntary program, 
titled the Car Allowance Rebate System (CARS), 
administered by the National Highway Traffic 
Safety Administration (NHTSA) helps consumers 
purchase new, more fuel efficient vehicles when 
they trade-in less fuel efficient ones. Consumers 
can get a credit of $3,500 or $4,500—depending 
on the type of vehicle they purchase or lease and 
the difference in fuel economy between the pur-

chased or leased vehicle and the vehicle traded-
in. Get updated information at www.cars.gov/.

As of July, the Federal Transit Administration 
(FTA) has awarded 368 grants totaling $3.43 billion 
under the American Recovery and Reinvestment 
Act of 2009 (ARRA). A total of 321 grants val-
ued at $3.92 billion are undergoing review, for a 
potential total of 715 grant awards valued at $7.6 
billion dollars.

The Federal Railroad Administration (FRA) has 
received 278 pre-applications for high-speed pas-
senger rail grants totaling $102 billion. The money 
will come from ARRA funds for the High-Speed 
Intercity Passenger Rail competitive grant pro-
gram.

The Federal Motor Carrier Safety Administration 
(FMCSA) announced the results of its spring pas-
senger carrier strike-force initiative, Operation 
Safe Student, carried out in all 50 states and U.S. 
territories from May 8 to May 21. Overall, enforce-
ment officials performed approximately 8,700 
roadside inspections, which resulted in more than 
650 buses and 225 drivers placed out-of-service 
for noncompliance with federal regulations. v

The Talk Around DOT
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