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DERSPECTIVeS

Message from the YLD Chair
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Dear Younger Lawver Division Members

Iris my pleasure to introduce to the first Younger Lawyers Division (YLID)
Ferspectiver e-newsletter. This newsletrer will be published quarterly delivered to
you via email as a benefit of your memberehip in the YLD,

The YLD is a vibrant, growing section of the FBA. We are a sesourer to
chapters for instituting and fostering positive change in their organizstions s
well as developing their own younger lawyer divisions. Cocxtensive with the
FBA's Back to Basice cumpaign, the YLD is focused on “B & B reoruitment
and retention. We welcome all new members and invite our current members o
participate in our programming and inidatives.

Part of this initiative includes providing substantive guidence to our mem-
bere regarding networking, job search skills, and practice pointers. We sre slso
excited to promote an incressing programming and social calendsr Some high-
bghts of 2013 include:

*  The Thurgood A. Marshall Memaorial Moot Court Competition will be
held April 4-3, 2013, in Washington, D.C. The competition will feature
teams from law schools across the country, colminsting in 2 final round
held at the Court of Appeaks for the Armed Foreee. We invite all FBA
membeers to participate ¢ judges.

= In May 2013, the YLD will sponsor the snnoal 1.5, Supreme Court
Admission Ceremony for all eligihle FBA members who are inter-
ested in becoming admined to the Court. The event inchudes a recep-
tion that has maditionally been attended by Supreme Court Justices.

* In Summer 2013, the YLID will hold its annual Summer Law Cleck
Program. The program will begin with 2 ldck-off event, generally in-
cluding roundmble, question and answer cvents at the Department of
Justice, Department of Defense, and Capitol Hill where law clerks can
interact with federal lawyers from various federal agencies and depare-
ments

The YLD i= looking forward to an acive year, and 1 am honored to serve
as its chair. For more information on our division and the opporuniries it holds

foor you, pleate viat our website at wrw fedbar.onsDisisions sso and cfick the

Younger Lawyers Division link

For additional information and updates, plesse like us on Facebook at
www facehook com/# Tederalbar YT ref=1z and follow us on Twitter at
pwittercom’federaibar YLD

I look forward o working with you to make
2013 and productive and rewarding vear for the
YD w

Kelly T. Scafice

Chair, Younger Lawyers Divivon

Message from the YLD Editor
= == —-— — === ——— =

On behalf of the Younger Lawyers Division of the Federal Bar Associartion,
I 2m happy to mintroduce the Perspectroer e-newsletter. This newsletier is revival
of our division’s previous newsletter, having been dormant for many years. This
publication is also a renewal of our pledge to enrich your YLD membership by
providing networking end practice advice, as well 2< substantive articles addressing
the diverse practice areas af our division.

This edision of the newslerter, Winter 2013, contains three great articles
from lawyers within cur division regarding practice tips for associates, practice
tips for solo practitioners, and 2 substantive cvalustion of Scctions 861 and 853
of the Intemnal Revenue Code reganding the “source”™ of income

Also included in this month's issuc is an introduction o one your YLD




national board members, Angels Abecu. In addition to An
gels’s long list of accolades, she s an avid runner, completing
not anc, but five foll mamthons!

Additionally, for those interesicd in becom ng pur\r:ann‘].
the YLD Publications Committer is currently sccepting sub-
miissions for the next issue of Prrapectioer, curmently stated for
publication in April of this year. Submissions for Prrrpective
and additional YLD publications may be directed to my at-
Ention 3t gma gt

F‘1'1.1‘r1 wE hn-p-: youu arc all p'ﬁ-:n: F*r the FBA: Mid-
year Meeting ocourring in Ardington, Va., beginning on April 4,
2013. There is still time to register at pew fedborore/Events

On behalf of the Younger
Lawyers Division and YLD Pub-
lications Committee, welcome m
the new and improved YLD Per-

ipectioes e-newsleters. Enjoy! m

Tips For Success For All New Associates

You accepted an offer at a law firm and passed
the bar—congratulations, you are now ready to enter
the world of privaie practice! The bad news is thar the
first year of your career as a practicing attorney will un—
doubtedly be marked with apprehension and the sink-
ing feeling that you do not know what you are doing.
The good news is that there are several golden rules to
practicing at a privare law firm (regardless of where or
how big ir is) that you can leam to improve your chanc-
es of success 35 an associare, Here is a list, which is by
no means exhaustive, bur will give you a good start:

»  Always carry a pad of paper and a pen to
meetings.

. Kr:r:p detailed notes of what attomeys and ch-
ents tell you (and add to your notes later if you
cannot get it all down during the comversation).

= Always ask when a project is due or the date by
which it is needed (ask of attomeys and clients).

*  Ask the assigning attorney how much time to
spend on a project. Efficiency is very impor-
tant to clients, especially in an economic re-
cession, 50 you need to gauge how much time
is approprate

* Do not pretend to know something you do not
know, even if you feel like you should know it

*  Itis ok to answer a question with “let me look
into it and ger right back o you.™ And if you
are having trouble finding an answer, do not be
afraid to go to someone more senior than you
for help.

*  Read carefully and proofread everything you
write—three times (at least),

*  Excellent work is more important than quick
work, especially for new associates.

*  Keep track of your time contemporaneously.

*  Always bill all of the time you actually spend
on a project and leave any reductions to the
billing artorney.

*  Make the descriptions of your time entries re-
Bective of the cost to the client, and try to reflect
the value that you added, not just that it came
across your desk

by Laura A. Balson

*  Be respectful and professional to everyonc, in-
side and outside the firm. Being kind is not the
same as being weak.

+  Think carcfully about your position on 3 matter
so that you can state it with confidence

*  Remember that clients need you to protect them
bur not condescend to them.

+  Never yell ar a smff member or client, no master
what they have done.

*  Be meticulous about calendaring dates and
deadlines.

«  Make all cases your own, and if something
comes up, essume you will cover it onless told
otherwise.

« K you give a project 1o a panner for review or
comments, you still have the responsibility to
malke sure the document is finiched on time. You
may need to remind the parmer {repeatedly).

= Ask before you delegate a project to a junior as-
sociate, paralegal, or secretary, and only do so for
the client’s benefit. It is still your responsibility to
make sure the project is done timely, accurately,
and properly.

*  Jump at every opportunity to work with some-
one new at the firm

= Seek criticism of your work and do not person-
alize it. Criticism is the only way to improve
your work product. m
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Intangibles: Slipping Through the Tax Cracks

—_———————————— ——————————— h}f Stacey Lee Mitchell

Part I crli-’“'! articls amesser current missieps in the
taxation o m.r;rr‘zl-ﬁf(: art II, which discusses plausibic
solutions to remedy this orack in the U.S, tax systerm, will
be included in the next edition of Perspectives

The concept of “source” is the foundation of in-
ternational taxation. In essence, the source of income
determines tax consequences for both foreign and do-
mestic entities. The UL 8. Treasury’s reach over foreign
corparations and individuals depends on the locus of
origination.’ Likewise, the determination of foreign tax
credits for domestic bodies revolves around this same
key principle.*

Sections 861 and 862 of the Internal Rev-
enue Code (code or LR.C.) provide the stamutory
framework for determining source. These sections
“source™—or assign an origin—1o classes of income.
Orver the years, the items of income enumerated in
these two statutes (Le., dividends, interest, and royal-
ties) have become readily characterized as being de-
rived entirely within or without U5, borders, or some
combination thereof? Generally, characterization is
easily traceable *

Upaon entering the world of intangibles, however,
there exists a land of formless and overlapping bound-
aries” Intangibles are essentially intellectual property,
“created by intellectual effort that has value indepen-
dent of services to be provided. ™ Intellectual property
includes secret processes and formulas, patents, fran-
chises, good will, copyrights, trade brands, and trade-
marks,”

With improved innovation, increased globaliza-
tion, and enhanced rechnology, the question of source
with respect to intangibles has become increasingly
complicated. This is especially problematic for the US
tax regime as revenues linked to intellectual property
continue to soar® Whether intangibles give rise to
portfolio or business income, tax difficulties are con-
sistently rooted in source

Thus, the U5, Treasury is faced with two princi-
pal challenges. First, due to their ephemeral nature, the
international mobility of intangible poods has become
increasingly  fluid.™ With greater portability comes
greater potential for tax evasion through transferring
lucrative intungibles to low-tot jurisdictions.” Second,
the characterization of income presents ongoing dif-
ficulties. Taxpayers simply alter their chamcterization
of intangibles in order to gain favorable tax treatment.
For example, and as firther disoussed below, foreign enti-
ties can easily evade ULS. taxation by characterizing a
certain use of intellectual property as a sale as opposed
to a license. ¥

Morcover, the code is based upon a complex sy-
tem of intangible categories with varying tax rules
and consequences.” Tax outcomes vary depending on
whether income is characterized as compensation for

services, royalties for licensing intellectual property,
rents for leasing property, os proceeds of sale of goods
or intellectual propertv.™ In applying source rules, dis-
tinctions between 2 sale, 2 Bicense, and a service con-
tract—all of which can be applied to similar transac-
tions—may become cluttered. In order to maximize
revenue, the Treasury must revise current regulations
to better suit the taxation of mtangibles.

Increaced mobility and 2 lack of physical form
make intellectual property rights difficult to compart-
Ithough slowly congealing, the methods
for taxing thc.-l: amorphous assets still require fur-
ther clarification. When confronted with intellecmal
property, the code must address i.niDlItt distinctions,
while grill simplifying the overall tax scheme. Part 11
of this article, which will be incloded in the next edi-
tion of Perspectives, proposes thar this goal may be
accomplished in three ways: (1) the residence rule;
{2) the EElit-th:-p]c directive; and (3) a combination
of the Eamgﬂmg methods based upon the nature of
the income.

Undaub[ed.i}'. the question of source is monetarily
valimble mw all entities, domestic and l‘h:l:ign. The Unit-
ed States maxes itz citizens, resident aliens, :nd domestic
corporations on their worldwids income.™ In contrast,
nonresident aliens and foreign .,{}rpun!:f}ns are gener-
ally taxed only on LS. source income™ But, source s
exqually important to resident tugayers becse of its elevance
o fureign tmx credite ® To offser domestic rax liability
and obiain the most favorable tax treatment, domestic
entitizs will maximize foreign source income, which is
taxed at or below ULS. rates, while i'irniting deductions
and expenses related to such income.™ Overall, strong
incentives exist to categorize income as forrign source.

Foreizn entities, on the other hand, are exempt
from U.5. taxation on foreign source income.™ How-
ever, if ULS. source income is “effectively connected” to
a IS made or business, that income is taxed at the
same rates applicable to ULS. individuals and corpora-
tions.™ Assuming a tax treaty does not apply, revenues
from investments™ not effectively connected with a
LS. made or business are -;ubici:t to a 30 percent tx
rate.” This 30 percent withholding tax is imposed at
the source, creating yet another incentive for foreign
entities to classity revenue as foreign source

The malleability in categorizing intangibles quick-
Iy becomes profitable. Characterization must first be
determined, followed by application of the proper
source provision.™ Once character and source are iden-
tified, ultimate tax linbility can then be imputed. This
step-by-step process is tk::hphh:':l by the character
distinction berween a
cense of an intangible asset. A sale entails the transfer
of all rights, while a license involves the transfer of less

men ﬂ_'l.?l:

Iu‘.‘rtE:g'u corporation’s sale or [i-
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than all rights in the asset® Genenlly, in determining
whether payments originate from a license or a sale, fact
finders look to the duration and the extent rights in an
asset are rransferred ©

Upon designating an assct as a2 sale or a license,
source rules and tax mies take effect. Based upon our
example above, a royalty payment from the license of in-
tellectual property to a foreign corporation will be sub-
ject to 30 percent withholding tax (barring any relevant
treaty provision), while a payment for the sale of rights
in the same property will not entail any ULS. tax Gabil-
ity.™ As a consequence, entities, desiring the lowest tax
liahility possible, are incentivized to massage charcter-
ization, source provisions, and tax rates to their benefit

Implementation of this step-by-—step process s
neither simple nor clean cut Lacking physical pres-
ence and physical entry, itis a challenge for the Treasury
o establish defined tax formulas. How should the laws
work and interact® Three possibilitics are presented in
the next edition of Pespectives: the residence rule, the
arbitrarily splir pie directive, and a combination of the
foregoing approaches which is dependent on the na-
ture of the income.™ However, even within these three
proposed “solutions,” further definitional difhiculries
TWIIL W
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What’s Next? The Transition from Law School to Solo

or Firm Practice

You are fresh out of law school and just passed
the bar. Whether you are destined to hang vour own
shingle or have plins to join a firm, you are prob-
ably asking yourself, “What's next?™ Law school does
a fanmastic job teaching you the subsrantive namre of
the law and may even start to prepare you for the
practical side of our profession, but the minute you
enter your office or 2 courtroom for the first time, you
will learn that there are thousands of questions left
unanswered. By writing this article, we hope to help
you find answers to these questions and make your
first years of practice enjoyable and productive.
Networking

Many of the following practice tips, as you will
soon read, revolve around communication, One of the
maost important steps to having success in your prac-
tice & to network Networking allows you to make
contacts both in and outside the profession and af-
fords you access to invaluable information to starting
your carcer. The casiest way to begin networking is to
join 2 local, state or special interest bar association.

For federal practitioners, the Federal Bar Asso-
ciation is one of the best ways to begin networking.
The FBA provides access to committees, networking
events, and tools for professional growth. Joining 2
committee provides access to seasoned attorneys
from nearly every practice area and allows you to tap
into their experience and insight. Many of our lo-
cal FBA chapters host monthly networking events,
which offer a great way to get o know your fellow
bar members and learn from their experiences. It is
not mﬁugh join these associations; you must make an
effort to participate in the events and take advantage
of the many learning opportunities made available to
you. These networking opportunitics arc also a great
place to find an attorney in whom you can confide
and who can serve as your mentor.

Many attorneys are happy to answer questions
that arise during the course of your day-to~-day prac-
tice, but it is important to have one or two attorneys
whom you can regularly rely upon o mentor you
through the beginning of your practice and beyond.
However, your search for a mentor need not wait un-
ril you pass the bar and start your practice; you can
discover a potential mentor while serving as an extern
or law derk during law school. A mentor can help
elevate your confidence and level of professionalism,
and increase the likelihood of your success. Maintain
these connections and feel free to call upon your col-
leagues’ knowledge as needed.

Communication with your clients and fellow ar-
torncys will be the mainstay of your practice. With
this in mind, extending respect and consideration to
everyone with whom you come in contact and com-

by Glen McMurry and Adam Krumholz

municate is 3 necessity. Simply introducing yourself
and starting a conversation has the potential to result
in 2 unique learning expericnce, greater understand-
ing of the practice, or a new client or dient refer-
ral. Communication with clients, attorneys, staff, and
judges is one of the linchpins of our profession. It
pavs to do it right, becanse it will be 2 consmanr in
your practice.

Communication is particularly important for
new attorncys starting their own practice. The ability
to grow your practice is greatly sided by a robust net-
work. Referrals are one of the primary driving forc-
es of any practice. Initially, your referrals will likely
come from those individuals who have the closest
relationships with you, your family, and your friends.
As you begin to participate in cases, other attomeys
whao may have conflicts will refer potential clients to
you. Do not be afraid to reciprocate, especially when
you have a conflict. Know that building your profes-
sional network may take time but eventually, your
hard wark and paticnce will pay off in the form of a
sustainable process for developing a client base and
getting referrals.

Practice Tips for the New Solo Practitioner

So you have decided to run the show and hang
out your shingle. You have probably wondered where
YOUur cases arc going to come from, what to do once
you get cases, and how to manage those cases. The
following tips will help you find the answers to these
questions and jump-start your solo practice.

Getting Cases

Finding clients when a young lawyer starts a solo
practice can be a daunting task. Fortunately; there are
resources available thar can make this task more man-
ageable. First and foremost, sign up for court-appointed
representation lists. In most courts, the public defender
offices are unable o represent all potential clients or
simply have a conflict that precludes representation. In
these cases, a private anomney is appointed by the court’s
appoiniment program. For those entering the criminal
defense bar, the appointment programs created under
the Criminal Justice Act consist of more than 80 au-
thorized federal defender organizations that serve 90
of the 94 federal judicial districts. See www uscours,

goviFederalCourt/ Appoj
pointments are not just imited to criminal matters; ju-
venile courts frequently need o appoint artomeys for
delinquency, abuse, dependency, neglect and child sup-
port. Some family and juvenile courts will also appoint
a puardian ad litem to protect the interests of minor
children who are imolved in a cise. Each oourt has s

own rules to be in the appointment programs. In some

nenti MU ounsel geny. Ap-




cases, continuing legal education or certification may be
required before cases will be assigned. To determine the
exact requircments, it is best o simply contact the court
adminisirator,

Another way to building your client base is to sign
up for the FBAs Need an Attomey online directory. For
2 mere $75 per year, you will receive an on-line ]hting
I'.h.l’JL:g.’ﬁ VWA | N O e lﬁi"'" i \l:"“ o | Ny I'l,'_ ITTE
This listing makes it easier for potential clients to ﬁnd you
because it arganizes listings by the attorney’s geographic
location and up 1o three practice areas. Taking advantage
of appointed counsel programs and listing services isa
great way to help generate cases for a budding practice.

Courtroom Procedure

After getting your first case, opening a case file,
and placing pertinent dates on your calendar, you will
eventually go to court for your first time. Inirially,
courtroom procedure can be very confusing, becanse
cach judge, magistrate, and bailiff has different meth-
ods for handling cases. It is important 1o understand
the nuances of each court and courtroom. The quickest
way to gain familiarity with a court’s procedures is 1o
review that court’s local rules, These rules are generally
found on a court’s website and are 2 valuable source of
information that you should not ignore.

In addition to reviewing the local rules; one of the
primary sources for discovering and becoming famil-
iar with local courtroom procedures is the bailiff or
case management specialist of the specific courtroom.
Another excellent way to gain information is to speak
to seasoned artorneys about their experiences in the
specific courtroom. You may also consider sttending a
docker call, observing a wrial, or serving as co-chair for
a mial. As you begin 1w uncover the nuances of each
courtroom, it is advisable that you keep notes of each
COUTITOOM'S procedure, because you never know when

you will be back.

Case Management

Omnce the cases start coming in, keeping them or-
ganized is critical. The two primary facets of a successful
case management plan are filing and calendaring. Filing
can simply consist of having folders in a fifing cabinet,
fully digitiring your case files, or a combination of the
two., The primary considerations when implement-
ing a filing systern should be ease of use and access. To
satisfy the first consideration, pick 2 method thar you
are comformable using, whether that is using folders or
scanning all case documents and using an iPad in your
practice. Regardless of which method you choose, your
case management system should allow easy access to
pertinent information, lru_luqu detailed contact infor-
mation, case numbers, relevant court flings, court dates,
and deadlines,

A calendaring system thar keeps track of chient in-
terviews, court dates, and deadlines is just as important
for a case management plan as the filing system. There

are a variety of options that can help manage your wl-
endar. Some of the most commonly used calendaring
programs are Microsoft Outlook and Google Calendar.
There are instances in which both could be utilized. For
example, if you are using an Android mobile device, you
are required to oeate a Gmail account, and any dates
phiced on your phore will be reflected on the Google
calendar. If you want 1o ase Outlook for your calendar-
ingand have that information reflected on your Android
mobile device, there are synching programs available,
such as Google Calendar Synec, which will antomatically
keep your calendars in sync. Having a case management
system in place from the start of your practice will help
you manags your cases successfully and will give you a
competitive edge for years to come.
Practice Tips for the Lawo Firm Asrociate

After a long summer of conducting research, fol-
lowing partners to court and trying your best to not
appear as scared as you truly were, you receive the
good news! The law firm for which you elecked has
offered you your first job as an attorney. You will soon
come to find, as many of us do, that you know very
little about what it means to be a practicing attorney,
much less whar it will mke o survive in a law frm.
Many of the practice tips applicable to solo practitio-
ners apply o law firm associates 25 well. In addition
to those practice tips, the following will aid you in
your advancement in a law firm environment.

Ask Questions

Do not shy away from asking questions. With
law firm clerkships dwindling, your first job with a
law firm may be your first experience actually work-
ing in 2 law firm setzing. All the partners in your firm
have experienced exactly what you are going through
and can offer advice on how they approached the is-
sucs you are experiencing and how they succceded.
With this in mind, you should endecavor o strike 2
balance between deference to your partners’ EXperi-
ence and your independence. This is a hard line to
walk and admittedly an issue many of us struggle
with. Every firm is different and has different expec-
rarions on how the firm’s associates should conduct
themselves. It is advisable to err on the side of can-
ton 2t first and 2 get a feel for what your partners
are looking for. Also, trust your instincts. If you are
facing an issue you feel does not warrant tremendous
oversight, you are probably comrect.

Time Management

Your timing and punctuality are directly linked
to your parinership’s perception of your credibility
and reliability. Write things down, place them on
yvour calendar and do not overcommit. Ask your pari-
ners when they would like assignments completed
and keep the attomneys updated on your progress. If a
deadline becomes unworkable (which happens to us

all), alert the assigning pariner immediately.



Be Assertive

One of the most difficulr lessons to learn js that
you are just as capable of handling legal matters en-
trusted to your care as those attorneys who are 10
years your seniot. The only difference between you and
more experienced artorneys is exactly thar—experi-
£nce Eh:r_\' artorney has his or her first -Ijl:j:_‘lhlilull,
first trial, and difficuls client or opposing counsel. The
only way you can move past being nervous and gamer
these experiences is to assert yourself in a case or is-
sue. As you do, your partners and chents will come to
rely on you and look to you for guidance. With this in
mind, mentorship is important (as discussed below).
Eventually, everyone needs to fly out of the nest, bur
you do not necessarily have to do so without a para-
chute. Your pariners have a vested interest in your suc-
cess. One of the most beneficial advantages firms offer
is their institutional memeory. Tap this resource. Your
clients (and your nerves) will thank you.

Try Everything Once (and Sometimes Twice)

Coming oot of law school, very few of us know
with certainty exactly what subject matter of the law we
wizh to specialize in. Make your decision carefully, be-
cause even general practitioners find themeelves gravi-
tating to only a few practice areas (criminal defense,
general civil lirigation, and =0 forth).

Another advantage law firms have to offer is the
diversity of their practice areas. Over your first few
years of practice, team up with as many partners in as
many areas of practice as you can. Domestic relations
law may entice you while unemployment compensation
law bores you to tears. Find the practice area (or areas)
that excite you and stimulate your creativity and imagi-
nation. This canmnot be accomplished unless you make
an effort to try new things.

Find Mentors ﬁndmﬁng One Who is not in Your Firm)

The practice of law (particularly among FBA
Members) is a collegial one. Our successes and failures
are intertwined, and the reputation of one attomey will
inevitably {for good or bad) influence the reputation of
another. It I5 this reality that requires us to nurture our
vounger attormneys in their development. In law firms,
every partner and senior associate will arguably serve as
your mentor, providing an example of how you should
practice and how you can succeed in your firm. Yet,
younger attomeys also need an outler where they can
let their hair down and detach from the formal parmer/
associate relationship. If you find yourself in 2 firm, ask
if you have an assigned mentor. A majority of the time
this will be the person with whom you can go to lunch,
in whom you ean confide, and to whom you can express

your concerns. This person is also an excellent pauge
for your reputation in the irmand a person who can
honestly evaluate your progress.

Many firms offer fantastic environments for young
attornevs, but the attorneys and partners in these firms
can have a rendency (narurally) to think alike. Another
way to set yourself apart and succeed in your practice

iz o demonstrate vour resourcefulness and ability to

think oumide of the box. Interact with other attorneys
at different firms as well as solo practitioners. Mem-
bership in the FBA isa priceless tool to achicve this
end. Make these people your mentors outside the firm.
Exchange ideas and get a different pesspective of the is-
sues you are facing. These people will also be an invalu-
able source of referrals and guidance when you begin
the transition from associate to partner.

Conclusion

We hope that these tips provide you some guidance
in your path as a solo practitioner or new bw firm sw=oci-
ate. We also hope that these tips emphasize networking
a5 an ever-present aspect of the legal practice. To those
attormcys joining a firm or starting their own practice, we
hope these suggestions will help you get started on the
right foot. On behalf of the Federal Bar Association and
Younger Lawyers Division, good luck! Bl
e ——————
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Meet a Board Member

Angela Sheffler Abreu

Save the Date!

Angela  Sheffler Abreu  curmentdy
serves o5 a member-at-large on the Na-
tional Board of Directors for the Feders!
Bar Assodation’s Younger Lawyers Divi-
sion. Abren is an associate with Forman
Holt Eliades Ravin & Youngman L1.C
in Paramus, N. J. She represents credi-
tors, debtors, and trustees in bankruprey
and the representation of creditors in Joan
workouts, assists clients with all aspects
of claim prosecution and protection in
Chapter 7, 12, 11, and 13 proceedings,
and hae litigated a variety of actions in
state and federal courts to enforce Biens,
forecloze on mortgages, and collect debt.

Prior to working at Forman Holk,
Abreu received her B.S. from Saint Vin-
cent College in 2000 and her ].D. from
Duquesne University School of Law in
2003. During law school, Abreu worked
as @ law clerk with the Office of the
Chapter 13 Trustee in Pittshurgh, Pa
Afrer graduation, she worked in the In-
solvency and Creditor’s Rights practice
group at Tucker Arensberg PC. in Pitrs-
burgh, Pa., until her relocation o New
Jersey in May 2007, where she worked in
the Bankrupicy and Restructuring prac-
tice group at McCarter & English LLP

before moving 1o Forman Holt in 2011.

Abreu is actively involved not only
in the Federal Bar Association (where
she is the FBA Bankruptcy Section ar-
large board member, but also the New
Jersey Bar Association, the International
Women's Insolvency & Restructuring
Confederation (IWIRC), and the Amer-
ican Bar Assocation (where she served
as the ABA Young Lawvers Division
bankruptcy vice chair from 2009-2011
and the ABA Young Lawyers Division
Lawyer Assistance Programs Commis-
sion Liaison from 2010-2012).

Abrea is an avid long-distance run-
ner and a member of the New York Road
Runners Association. She has completed
five marathons, including the ING New
York City Marathon, and numerons half
marathons. Abreu is a strong supporter
of animal rights and welfarc. She has
been 2 member of the ASPCA and was
a board member of the Beaver County
Humane Society in Beaver, Po. Abren
resides in Cranford, N.J., with her hos-
band Nicholas, their nearly two-year-old
daughter, Chalina, rescue dog Oscar, and
cat Sundance.
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Message from the Chair by Kelly Scafise

Welcome back! You are reading the second edition of the Younger Lawyer Division (YLD)
Perspectives e-newsletier. You have no doubt noticed something different. Our new
HTML format brings Perspeciives directly to your inbox, facifitating your access to useful
content and news about our division.

Message from the Editor by Glen B. McMurry
Greelings and welcome lo the Spring/Summer issue of Perspectives. Our publication is
now 100% digital!

The Business Records Exception to the Hearsay Rule: Do Financial Institutions Get
a Free Pass? by Scolt Konopka and Paige Gilfman

Compare and conirast the business records exception io the hearsay rule under the
Florida and Federal Evidence Rules.

Meet a Board Member: Adine Momoh

She's not only an accomplished associate frial attorney, but 2 budding artist as well. Read
more about Adine here.



Acquiring a Personal Legal Antilibrary by Andrew Hoag
Every lawyer should have a personal legal antilibrary. And here's why.

A Young Lawyer's Guide to Multidistrict Litigation by Maria Janoski
Peek into the staggering compiexity of multidistrict litigation. and the break-neck speed
at which many of these cases procead.
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FLD Perspectves

Deat Younger LEwyer Division Mambers:

Welcome back! You are reading the second edition of the Younger
Lawyer Division (TYLD™) Perspacthves e-newsletter, If you read the first
newsletisr, you have no doubt noticed something different. In our first
edition, PErspeaiives was formatiad in g traditional PDF-style
nawdletter, necessitating your download of the newsletisr and content
to your computer. Dur new HTML format brings Perspectives directly to
your in-box, faciitating your actess to useful content and news about
our Division on-ling without duttering your computer with unnecessary
downinads.

The purpose of Ferspartives is to provide substantive guidance to our
Younger Lawyer members regarding networiong, job search skills, and
practice pointers. We are also exdited to promote an ncreasa in
programming and our Division's socal tslendar. OF particular
importance i5 the FBA's upcoming Annual Maeling oocurring in San
Juan, Puerto Rico from September 26-78. Featured at this year's
mesting will be a spedal CLE pressniation sponsorad by the YLD and
present=d by nationsily recognired appeiiate advocate David Mills. For
mare information about the Annual Meeting and other YLD avents,
please visit the FBA'S calendar of events webpage Join 1= in
continuing to make the YLD one of the most active and vibrant
divisions of the FBA

For more information on our Division and the opportunities it holds for
you, plezse wisit our website.

For additionat information and updates, please “Like™ os on
Facebook and "Follow™ us on Twitter.

I am lpoking forward to seeing you all in San Juan!

Kally T. Scaliss
Chair of the Younger Lywysrs Division
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Message from the Editor

Greetings and weicoma (o the SpringfSummear I=sus of Perspeciives
For those of you who read our Wint=r Issue, you have no doubt
observed something different. Our pubfication is now 100%

digital! Thiz transition = motivated exclusively by the YLD's desirsto
provide you, the reader, an ever evolving and convenient format to
receive mportant news about the YLD as well as substantiva
evaluation of legal isspes by some of the best and brght=st our
Divisman has to offer.

Towand that end, this msee offers incredible msights into the exciting
waorid of litigatwon. For newer atiorneys, the world of multi-district
Iitigation {and s many acronyms) i a foreign concept. Read further to
understand how o navigate the MDL waters and (more importantiy)
the guestions newer attomeys should ask before satting sail

Another topic that recerves regular aitention in the business litigstion
reaim is the ever popular business records exception o the hearsay
rule. What are business records? Conbinue rsading to uncover how
Florida’s crowded morigage foredosurs dockst 15 influsnang the way
w2 answer this gquestion

It should coms as no surprise that cur technolpgically driven profession
is ventunng to the iaw library and Mpping through the pages of
treatise less and less. Is this trend a good thing? Uncowver in this issos
the valus {and meaning) of the Antilibrary.

Finally, I would [foe to take a moment to encourage sach of you
become more invoived i the YLD, both on the local and national
level. A great way 1o increzse your involvemant is by attending the
Annual Mesting and Convention this September 260-28™ in San Juan,
Poerto Rico. This mesting s an excellent opportunity to contribute and
volunteser with our nst:ona organization. It is also an incredible
learning tool that will allow you to bring ussful Information and
programiming idess o your loczl chapter.,

I join gur Chair, Kally Scaliss, in inviting you to conbinue your
contribubon to our Dnwvislon, making It one of the most active and
vibrant divisions of the FBA

I hope to 2= you afl in San Juan this September.

Gien R. McMurry
Publications Editor
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The Susnees Reconds Excepton (o the Hearsay Rule

The Business Records Exception to the
Hearsay Rule: Do Financial Institutions Get a
Free Pass?

Join the FRA ¥

Member Resources

Fow broad i§ the busingss records exception o the hearsay e under
Fiorida Rule of Evidence 90.8B01 and Federal Rule of Evidanc= 801, and
how s it applied to an sfMdavit based upon data entered by a third
partyT The dassic definiDon of hearsay & 4 statement, other than one
made by the declsrant while testifying at brial or hesring, offered o
prove the truth of the matter assertad.[1] Certainly, an affidavit is
hearsay, but it may De used (o admil qualifying business recornds where
the affiant has personal knowiedge about those records and the
process by which they are kspt. Personal knowledge satisfie the
purpose of the hearssy rule, which is to ensure the trustworthine=s of
statement= made outside the presence of the jury, without the
opportunity to obsemnve the declarant’s demeanor at the time the
statement was made. [2] This article will compare and contrast the
business records exception to the hearsay nuls under the Fondz and
Federzl Bwidence Codes, and sxplores the outer bounds of the business

records exception in the conlext of several recent cases inwvolving
affidavits submitted by financal institutons m ﬂ

Application of the business reconds exception is commonplace in
commeardial fiigation. It is even more common in finandal institution
litigation, whers stmmary judgments may be granted based upon
affidavils from koan servicers who Swear to the suthenticity of loan
documents, coTespondance, nobices, pIyment and amortizaton
schedutes, and other infernal documents prepared from data that was
created years eadier by lenders o pricr loan servicers wha are no
longer real parties in nterest

ey FED

Uodate My Fropfis

Lega Caresr Comer
Mambar-Only Directory
ety ulury At
Evert Rasesiraton
Judicie® Peofdes Index
e feswrg

Ensuring that the proper foundation is kaid, and that the business
reconds exception is properly applied, & oritical to lenders seeking
invokie the equitsble remedy of foredosure, o bormowers seekang to
remain in their homesteads, and to a Forida eronomy wracksd by
foredosures. The State of Flonda has the highest inventory of
foreclosed homes in the nation, the highest payment delinquency rate
in the nation, and the slowest foredosurs system m the nation. | 3]
Between 2008 and 2012, the FOIC dosed over 455 failed banks, and
the State of Forida had one of the highest number of total hank
diosings.[4] During this time period, banks filed hundreds of thousands
of residential foredosures lawsults in Florida.[5] The onslaught was
sowed briefly by evidence of pervasive and mathodical abusss of the
mourt sysiems throwgh the submission of "robo-signed” affidawts, [8]
but @ second wave of forediosures it with the passage of the 525
bilion mortgage relief plan in February of 2012.[7] The foreciesurs
orsis @nd bank failures led to moreased foreclosure Titigation, a
massive backlog of cases, and the “fast tracking” of cases at
abbreviated trisle whers the tourts continue to push reluctant
bormowers to court, and lenders push the imits of the business records
EACEption

The “roba-signing” scandal put Flonde cowrts on notice of the need 1o
sCrutinize the :-.rl:‘.':-'.T:l."u. e of certain lenders” affidavits, specifically, the
affiants” personal knowiedge of the contents of their afdawits,

7/16/2013



The Business Records Exception to the Hearsav Rule: Do Financial Institutions Get a Fre...

DONATE

http://www.fedbar.org/Divisions/Y ounger%20Lawyers%20Division/YLD-Newsletter/The-...

notwithstanding the badkiog of foredosure cases impeded by variables
having nothing to do with the rules of evidence [8]

Florida’s Interpretation

In Florida, documents may be admitted into evidence as business
records if the proponent of the evidence demonstrates the following
through 3 records custodian or other gualified persan:

{1) the record was made at or near the time of the event; () was
made by or from information transmitted by & person with
knowiadge; [(3) was kept in the ordinany course of a3 r2gularty
conducted business activity; ang {4) that it was 2 regular practice
of that business to make such a record.[9]

In wpport of their mobions fer summary jJudgment, lenders in
foreclosure cases often rely on the business: records exception as the
basis for their affidavits of indebtedness to demonstrate the fact of
default and the amount due.[10] When maving for summany
judgment, Florkda Rule of Civil Procedurs 1.510{c) requires the moving
party o Tideniify any affidavits, answers (o interrogatores,
admissons, depositions, and other materisis 2= would be admissible in
evigence. [11] In Giarum, the Fourth District Court of Appeal
reiteratad that section 80.B0O3(6)(2), Floride Statutes, requines an
affidgavit of indebledness of 3 loan servicer to be based upon personai
knowledge — and not hearsay in the form of data from 2 computer
system about which the affiant was unfamiliar. [12] In = fnding, the
ot siated:

Drsini did not know whe, how, or when the dats sntries wera made
min Home Loan Senvices's computer systerm. He could not siate F
the reconts wera made in the regular course of business. He relied
on data supplisd by Litton Loan Servicing, with whose procedur=s
he was even less familiar, Orsini could state that the data in the
affidavit was acourats only inscfar as & replicated the numbers
derved from the company's computer system. Orsini had no
knowledge of how his own company’s data was produced, and he
was not competent to authenticate the dats.[13)

The court specifically noted that the law does not reguirs an affiant
who réliet on computerired bank records to be the recprds cusinddian
whao entered or created the data, nor must the affiant identify who
erHEred the data into the computer.] 14] The court also noted there is
no per & rule preduding the admission of computenzsd business
records acquired from a loan servicer. [15] However, the affiant most
have personal knowledpe that the recards were made in the regular
course of business, and in Glanm, the afiant was unable 1o show ewen
a nuiimeniary understanding of the servicer's regular business
prachices regarding input, collection and wea of the computer dats on
which the affidawvit was based [15])

A similar holding was issued in another recent Flonida case, Mazine v.
M & I Bank, whers the affidavit of indebtedness was signad by an
affiant who lacked personal knowledge of the source of the information
contzined in the affidavit and the accuracy of that information.[17]
Distinguishing Gharim, the Fowrth District Court of Appesl upheld the
introduction of the business records unger the business recosds
excepion where the affiant testifed that ha was familiar with
mfarmation in the records, the bank's record-keeping system, and he
had personal knowledge of how the data was uploaded into the
system.[18])

Thess 355 demonstraie the role that personal knowledge plays in the
business records excaption. Flonda law has always reguired an affiant
to have personal knowledge of the facts set forth in an affidavit, and
this is no less true for affidavits that seek to admit records creatad
from data storad in a computer. The affiant must have personal
knowladge as to the company’s practice for inputting and keeping the
data, and where the data came from

The haolding in Gizrum i 3 particularty important reminder of the
raguirements (0 admil records under the business records exception,
light of the backiog of cases and the need to expeditiously resoive
those cases. That the backdog of cases is lange and harmful to the
eonomy, or that homeowners may fail to respond to 2 complaint or
Iack the meaans o cont=st a forediosure case, 15 not 3@ reason o relas
the requiremeant for personal knowledge under the rules of evidence.
119]

While Glarurr is a standard application of Section 20,803(6Ma), would
the same result occur in federal court, where the dafinition of hearsay
5 narrower and where the catch all exception an be used o admit
hearsay evidence that has the indica of reliability 7[20]

The Federal Interprotation

Page 2 of 6
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Federal Rule of Evidence 803.6 prowdes for an exception to the
hearsay rule if:

(&) the record was made at or near the time byBor from
information transmittad bySsomeone with knowisdge: (B) the
recorg was ket in the courss of reguiarly conducted actvity of a
business, arganization, occupation, or cafiing; (C) making the
record was a regular practice of that activity; {D) all these
conditions are shown by the Estmony of the cestodian or another
qualified witness; and (E) neither the source of information nor the
method or crcumsiances of preparation indicate = ladk of
trustworthiness.

When applying Rule BD3.6 in the context of an affidavit submitted by 3
financial institution, federal courts are often askad to determing the
rights of & successor bank that has acquired the loan through a
purchase frem the FDIC. When that ooours, thers & & body of case law
and @ federal statule that significantly restricts the defenses that may
be appied to such a successor bank, known as the D'Dench docirine.
[21] The D'Oench doctrine was originally oeated a5 @ way (o ®abilize
the banking industry and protect the FDIC under federal common L.,
[22] D'Denchr held that ~in litigation between a bank customer and the
FDIC, 25 successor in interest to 2 bank, the customer may not rely on
agresments gutside the documents contained in the bank's records to
defeat a daim of the FDIC. 23] The D'O=nch doctrine was later
codified and expanded,[24] and it oreates a significant bar to most
defenses related to the predeces=or bani's misconduct or omissions.
[25]

The purposs betiind the D'Dwach doctrine - the protaction of the
banking system - has led Federsl courts to weaken the evidentiary
requirements for admitting failed bank reconds into evidence. During
the bank failuses of the 1580s and earty 1990s, it was commonly heard
that ™12 U.5.C. § 1823(e) cleariy manifests Congress” directive that the
FREC must be entitied 1o rely upon the acouracy of the records of
financial institutions. Thersfore, FOIC employess ... must be entitied to
rely upon the accuracy and completeness of falled bank records. T26]
This rationaie is still applied today to bolster the sucressor bank’s
ahility to admit records obtained from a failed bankc.

In Stringer, however, the borrower attempted (o show that the FOIT:
affidavit was defective, and thersfors, the FDIC's motion for summary
judgment was not properly supporizd because the afant lacked
persanal knowledge [Z7] The affiant, & FDIC credit specialict, did not
work for the failed bank and therefors could not have personal
knowiedge of the making of the notes or other loan documents
attested to in her affidavit.[28] The Fifth Cirtuit rejected this
argument, relying inst=ad on its recent holding in Oalton v. FDIC,
whers the court held that ™an affiant of an FOIC account officer is not
defective solely becausze the officer did not have personal knowledge of
the loan transacion when it ocourrsd, and only ieamed shout the loan
after the bank went intn receivership, T29] “To decide otherwize would
be to hold the receiver to such a strict standard that summary
Judgment would be all but impessble for plaintiTs in @ses such 25
these. T30] Such 2 position would be contrary to “prior Jurisprudence
which mrovides that suits on promissory notes provide “fit grist for the
summary judgment mill."]31] Further, in accordance with the Fifth
Circwil's ruling in Camyp, the bormowers neaded to point ™to evidence in
the record to the effect that they had a legitimate fear that the [FDIC]
was not the owner and holder of the notz in guestion and that some
other entity might i5ter approach them demanding payment. 7323
Because Siringer was unable to do so, the mere fact that the affiant,
the FDIC account officer in charge of the documents, lacked personal
knowladge, was insufficent to exclude the affidavit, and it was property
admitted pursuant to the business records exception [33]

In the wake of the new wave of bank failures, federal courts have
continued to broadly apply the business records exception when
sxamining affidawvits attaching promissory notes.[34] The polices
underlying D'Cench and its progeny continee to apply in this economy.

Where failed banks ars not involved, would 3 federal court be more
willing to apply the reguirements of Givum in the context of the Fed.
R. Evid. BO3(&)? In LL5 w. Glrsser, ancther case involving an affidawit
submittad by 3 financia! institution, the Eleventh Clrouit, heid that the
compuler records atiached to the lender's affidavil were admiszible
onder the bisiness recornds exception, even though the affiant
apparently did not t=stify to how or when the computer dats was input
or stored, [35] That caze involved compitations of various transactions
relating to the morigage accounts which were the basis of a
prosecution for embezriement and msking faise entries into bank
records. [36] The court stated that the computer records ware
admissible upon 2 showing that the records 1) wers k=pt pursuant to
sme routine procedurs; (2) wers orested for 3 mobve that suggested
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gocuraty, #nd not ons that would create suspicion, and (3) must not
themes=lves be mere sccumulations of hearsay or uninformed opinion,
[37] Thus, the government did not need to show that the custodian
had personal knowladge that the records were made 3t or near the
tume of the event depicted, or that the records were created a= part of
@ regular busine<s practic=, or that the dats was sacure from
manipulabion, even in the context of a mimingl prosecution where the
cefensant’s liberty was at staie. [38]

The Glarum Effect

While banks and lenders’ counsel may have fearad a npple effect from
Gizrum on the hondreds of thousands of forediosure cases panding in
Fiorida, it appears that tha=s fears are unfounded, The limitzd holding
in Giarum is simply a reminder that the affiant must have personal
knowledge of the basic business practice for making, keeping and
storing financial records. It has had littie effact on the actual outcome
of cases when i comes to the issue of the admissibility of afMdavits

borrowers should pay dose attention to affidavits that may be
chaflanged even though the affiant has successfully testified as to
similar records in Mmany prior uncontested forsclosre cases.

With respect to the faderal courts, the application of the business
records exception will continee to be molded by the narmower definition
of hearsay snd public policy to protect the solvency of the banking
industry. Soth Congress and the courts have painstakingly sought to
protect the FOIC from most, if not all, defenses for nonpayment, and it
s unlilkeely that any heightened standard could be argued successfully.
Even where the fedéral cowrt is reviewing an afidavit from 3 bank
employee outside the context of the D'Danch doctrine, the standard for
personal knowledge sppears 1o be applied with less vigor than the
Florida standard.

1. See Charles W. Ehrhardt, Wests Florida Practice Ssries, 1 Fa. Prac.,
Evidence §801.2 (2012 Ed.)

[2]- It has been noted that “[t}he proper defirition of hearsay has long
besn & matter of debate ® [, Indeed, Fiorida chose not to adopt the
caich-all sxceptions that apply in federal court. *[T]he narmower
definition of hearsay set forth by the Advisory Committ=s to the
Federal Rules and adopted in Federal Rule 801 [and section 90.801(1)
[c}]smmhrwmumwm;ummm
than the expansive definition.”]. Id

&4 Fla. L Rev. 1639 (2017).
[<]. mmwmm HHML&,

ﬁgﬂ'ﬁimmhmmhvmit, mudinquisdmtm!db?
the federal government 2s well 25 most banks charterad by the state
govermmenis.

See aiso Abe Chemiin, et al., FDNC Lawsuits Against Dircctors and
Officers of Failed US Financial Institutions, Financia! flegulation
Internstional (March 2013, Isous 16.2)

5. Florida Supreme Court, Final Report And Recommeandations On

Resiential Mortgage Forecipsuve Cases; (No. ADSC09-54) (Fla. 2009).

::‘b:#mmmmmmm_wwm
_Foreciosures.pdf

[6]. See S. Interim Rep. No. 2012-130 {2011), Committes on

{Robo-signing s *a practice under which somesone signs many
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paersonal knowladge of the ase but swears o processes that may oF
miay not have taken place.”).

[7]- See Mergan Brennan, The Forecionwre Crisis Jen't Over Just Yat,
(Dec 1, zmz:.

which may be designed to forestall foreclosure for as long as possible;
workioad constraints that prevent judges from reviewing case files to
identify problems in advance of hearings; and a depressed housing
market that may oestz a disincentive for lenders [o procesd with a
foreciosure sale and assume ownership and responsibifity for the
property.”)

[9]: Fi=. St=t. " 90.803(6) (2012).

[10]. Glarum v. LaSalie Sank Nat. Ass'n, 83 So. 3d 780, 782 [Fla. 4th
DCA 2011).

[11}. See Thompson v. Siate, 795 S0. 20 1946, 1048 (Fla. 4th DCA
1228} CWhile the businecs records axception to the hearsay nide allow
the admicsion of 2 memorandum, report, record or data compilation, it
does not authorize hearsay testimony concerning the contents of
business records which have not been admitted into evidenc=.")
{intzrmal quotations and citations omgted}).

[12]. Glerum, B3 So.3d at 783.
[13]- T

14. id. at 782, n2.

15, &

16. Id. at 782,

[17]- See Mazine v. M & I Bank, 67 So. 3d 1129, 1131-32 (1t DCA
2011) (reversing the lower court’s decsmon to admit an affidavit of
indebtedness due to the lack of foundation for the business records
exception. “[Njone of the requirements for admission of & businese
record were met. As nated, Taxdal candidly admitted that he had no
knowiedge as to the preparstion or maintenance of the documents
offered by the bank, including the affidavit 2 to amounts due and
owing. Taxdal did not testify, and indead, could not testfy, that the
affidavit as in the amounts owed was actually kept in the regular
course of business. Further, he did not know if the source of the
Information contained in the affidavit was cormect. He did not know i
the amounts reportad in the affidavit were acourate, There was no
sitempt to admit the affidavit by certification or declaration pursuant
1o secthon S0.BO3{6){c), Forida Statute=. Accordingly, because no
foundation was izid, the admission of the affdavit was erroneous.”);
se€ ak0 United Auto. Ins. Co. v. Afiiated Healthcare Centers, Inc., 43
Sa. 34 127, 130 (Fla. 3d DCA 2010) (“[An] affidavit in support of
surmvmary judgment which merely states that documents appear in the
files and records of a business is not sufficient 1o mest the
reguirenents of the business records exceptions to the haarsay rul2.”)

18, See Wesenberg v. Dectsche Bank Mat, Trust Co., B9 So3d 1111
{Flz. 4th DCA 2012) (distinguishing Slarm).

[15]. See &t at 7B2; sea also Marzine, 67 So. 3d at 1131-32.

20. See Cynergy v. Frst American Tike Ins. Co,, 706 F. 3d 1321 (11th
Cir. 2013}{finding the affidavit of a former Bank pres:dent properly
admitted in 2 loan dispute over a land development projecs under Rule
807 of the Federal Rules of Evidence where the Bank officer was
deceased prior 1o the start of the fitigation, but had been the one who
originated the subject ldan. The Lith Circuit agreed with the district
court finding that the affidavit spealks directly and comprehensively to
@ key i=sue for which very little aiternative evidence exists, the need
for the statements was great, and because the Bank's kmowiedos "is
the fulcrum wupon which liahility turns.”)

[21]. See D'Dench, Duhme & Co. v. Federal Depasit Ins. Corp., 315
U.5. 447, 62 5. C1. 675, B6 L Ed. 955 (1542).

[22]. See .

[23]. Baumann v. Savers Federal Sav. & Loan A&ss'n., 934 F. 24 1506,
1514-15 (11th Cir. 1991).
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24. See 12 US.C §1E23.

[25]. See Langley v. Federal Deposit Ins. Corp., 484 U5, B8, 108 5.
[ 306, 88 L Ed. 2d 340 (1287) (holding that even if the bank
frauduiently induces a customer into igning & note, the customer is
barmed by saction 1B23{=) from relying on those misrepresentations &
a defense to payment); Ffedersl Sav. & Loat Ins. Corp. v. Govdy, S28
F. 2d 1558, 1566 (11th Gr. 1991) (halding that the ['Danch doctrine
apphes to bar defenses even where the customer i3 completely
inmocent of sy bad faith, recklessness or negiigenca); Bawrmann, 934
F. 2d at 1515 ("In & suit over the enforcement of an agreement
originally executest between an insured depositiory institution and a
prvate party, a privale party may nat enforce against a federal deposit
msurér any obligation not specfically memornialized in 2 written
document such that the agency would be aware of the obligation when
conducting an examination of the institution’s recomds.")

[26]. Talmo v. Federal Deposit Ins. Corp., 782 F. Supp. 1538, 1541
{5.D. Fia. 1291) (citation omitted).

[27]. See FOLC v. Stringer, 46 F. 3d 66, No. 04-10668 [5th. Cir.
January 13, 1925)

[28]. Id at 3.

[29]. Id. (guoting Daftsn w. FDIC, 987 F. 24 1216, 1223 (5th Cir.
1993)

[30]. I2.

[31]- Siringer, 46 F. 3d at 2 (guoting FDIT v. Cardinal OV Wel
Servicing Co., B37 F. 2d 1309, 1372 (5th Cir. 1288))

{32]). RTC v. Camp, 965 F. 2d 25, 29 {5th Gir. 1957)
[33]. Strinper, 46 F. 3d at Z.

[34]: See U5 v Herndon, 3012 WL 4718622, CA, No, C-11-318
(5.0, Tex. 2012) (Mnding an affidavit of a loan spedalist properiy
admitted becausa the affiant’s position and sphers of responsibility
gawve him sufficient personal knowledge 1o spezk about the loans and
the borrowers did not provide anything showing a “legitimate fear” that
his testimony was untrus or unrediable).

35. U5 v. Glasser, 773 F.2d 1553 (11th Cir. 1985)
36. Id. at 1558.

7. Id.

38. Id.

[25]. See Weanberg v. Deutscims Bank Mot Trust Co., B9 So, 3d 1111
{4th DCA 2012) (Rnding an sfMdavit properly admitted where the
sifiant demonstrated sufficient knowledge of how the data was
produced, who was responsible for oliscting payments, information
regarding serving, and reliance on very specific figures); see aiso
Shpkowich v. Deutsche Bank Nat. Trus? Co., 94 So. 34 703 (4th DCA
2012},
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Meet a Board Member: Adine Momoh

Adinz Momoh currently serves as a member-at-large
on the National Board of Directors for the Federzl Bar
Associabton’s Younger Lawyers Divison, She alsa
serves as the Co-Director of the Thurgood A. Marshaill
Memorial Moot Court Competition and Chair of the
Robyn 1, Spatter Qutstanding Achievement Award
Committes, and astists the FBA YLD with the Summer
Law Oherk Program and U.5. Supreme Court Admissions Ceremony,
among many other commitiess and FEA initiatives. Adine i an
asspoiate irial sttomey in the Minneasolis office of [=onard, Street and
Deingrd, P.A., whare she specalires in complex bpsiness and
cormmendal fitigabon, induding secunbes, transporiation and rafiroad
ard estates and trusts kiigation, and creditors" nghis and bankrupicy.

Adine received her BLAL, summa cum Bude, in business administration-
legal studies in business, psychology and pre-law from the University
of S Thomas and her 1.D., magna cum Bude, fTrom William Mitchal
Coliege of Law. During law schiool, Adine was & member of the Warren
E. Burger Inn of Court and worked &s a research assistant for two law
professors. In 2000, the Minn=sota Justice Foundation recognized
Adine for her pro bono efforts, and she recelved the 2009 Clhinical Legal
Education Associsbion Outstanding Student Award for her work in the
Wiikam Mitchell College of Law Civil Advocacy Clinic. Adine continwes o
provide pro bono legal services through the Leonard, Street and
Deinard Legal Chnlc and FBA Minnesota Chagter's Pro Se Project.

In spring 2011, Adine left Legnard, Strest and Deinard to serve 2= 5
faw derk to the Honorable Jsanne 1. Graham of the U.S. District Court
for the District of Minnesota at Judge Graham's personal reguest. In
the fadl of that year, she returned 1o the firm. Before joining the firm as
an associate, Adine worked at the firm a5 a summes associats.

Adine sits on the Minnesota FBA Chaptsr's Soard of Directors, co-chairs
the Chapter's Law School Outreach Committes, and serves ac a3
member of the Chapter's Communications Committes, for which she
has written several artides for the Chapter's nationally recognized and
award winning Sar Talk publication

Dutside the office, Adine enjoys exploning the Twin Citves” arl
museums. Ading has even painted a few ofl paintings hersedf (she had
e first &t show in January 2011). Adine tempers her schedule with
circuit training and Jumba, which she finds tme to do most days. She
is an active particpant of Twin Cities Diversity in Practice, serving as a3
Hudent mentor, participating as 2 ment=e, and working gn other
diversity initiatives to attract, recrult, advance and ret@Ein attormeys of
color in the Twin Cites legal community
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Acquiring a Personal Legal Antilibrary

Lawyers ars professionais. And lawyers ars professional writers, Since
professonal writers are most persiasive when their written work
appears professionai— and wrilten work is more lilkely to apgear
professional with the uSage and consuftation of a personal
antilibrary—every lawyer should have 2 personal lagal antilibrary,

It is uncontroversial to state that lawyers are professionals. When
“professional” is used 25 @ common noun to describe lawyers, it may
be too apparent to require justification. After all, & “profescional™ i
"[2] p=rson who belongs to 3 leamed profession or whose orcupation
requires 3 high level of reining and proficiency."[1] Lsing
Tprofessional” as an adjective modifying “writer” to describe lawyers
should be no mors controversial, After all, a lawyer's wnitten work is
“suitabie for a profession. "TZ] Whether a lawyer practices trensactional
law, litigation, or & combdnation of the two—Attors Finch was & great
courtroom litigator but bhe s alsp reput=d to have been abis to "maike
somebody’s will 5o airtight cant anybody meddie with it°[3]—he or she
is & professional writer. As professional writers, lawyers are most
persuasive when their written work appears professional. And written
work appears professional when it is dear, concise, and grammatical
An appropriata antilibrary can belp with darity, concision, and
crammaticzlity.

The term “antiibrary™ is nol & neologism. Nassim Nicholtas Taleb coined
the term in describing Umberin Eoo's large personal ooli=cton of
books.[4] Inasmuch as a ibrery is a research tool, individuals tend to
achquire mone books over me. With the acquisifion of more books, the
number of unread books grows. And the potential of a Bbrary as a
resaarch tool grows in proportion to the number of unread books. The
coflection of wnresd books is an "antilibrary.” The woluwmes n a
parsons! legat antilibrary are s personal cholce. But the fofiowing
volumes provide 3 starting point for acquiring an appropriate legal
antifibrary:

Biack's Law Dictonary (9th ad. 2009). "Blacks is the most widely used
law dictionary in the United States. 5] It is the standard American law
gictionary and has been cted in hundreds of Suprems Cowrt opinions.
[6] Indeed, it is the mest-cited technical dictionary.[7] The Supreme
Court’s use of dichionaries, inchuding Blacks, i$ not without criticism. [8]
As Judge Posner has recently noted, “Dictionaries are mazes i which
judges are soon lost. A dictionary-centered textualism i hopeless. 9]
Bat criticism of the Cowrt's use of iegal-dictionary definitions as a
method of controlling statutory meaning does not detract from the
value of dictionaries as resoufces for attomneys. Biacks is
indespensabls.

it ks “Enguistically naive” to suppose that dictionaries are all basically
e same.[10] There is no dictionary bill of rights. All dicionares are
not crested equal. Becouse dictionaries are not all oreated equal, below
iz & ligt of recommended general dictionaries lor 3 personal legal
antifibrary. (The Ohfiord” English Dsctionary{11] = not list=d on account
of size [the full print 322 is 20 volumes, plus additions) 2nd cost (in
excess of 51,000 with the additions series). ]

Weabster's Thind New lniemational Dictionary Unabridged (1961).012]
Despite Deing the most controversial dictionary in American history,
[13] Websisr's Third New International Dictionary is- & valuable
resource. From 1998 to 2011, the Supreme Couwrt of the Unit=d States
published no less than seventy-three decisions clting Weabster’s Thirg
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New International Dictionny,[ 14] making it the most frequeatly cied
contemporany American general dictionary.[15] But be forewamned, it
iz "schotarly but infamously permissive in neglecting to incude
gorurate pEape tags. T16]

The American Hertsge Dictionacy of the English Language (Sth ed.
2011).[17] Since a fourth edition of Webster's New [Iniermational
Dictionavy has not been issued and Wabsters Third New International
Dactionary was published more than five decades ago, a more
contemporary gensral dichionary s recommended. The Amencn
Heritage Dictionary of the Engish Language has an estesmed usage
panel, which includes Justice Antonin Scalia and law professors Peter
Tiersma and Eugens Volokh. [ 18] And despite s recent minting, the
fifth edition already has received its lirst Supreme Court citation.[19]

Gamer's Modermn American Usage (3d ed. 2009){20) and Gamer's
Dictionary of Legal Usege (3d ed. 2011).[21] "Many lawyers don't even
know that usage guides exist But they do, and the best ones ars
wonderfully informative. Essantially, 2 usage guide & a compitation of
Htzrary rulings on common Bnguage questions.T22] Usage guides are
RECESSary DEchuse dictionaries are not always suffident. If someone
neaded to know the proper spelling of the plural form of “money,” and
Iooked up the word in The American Heritage Dictionany of the English
Languape, entries for "moneys” and “monies” would both be found.
And the Dictionary’s guide states that the variant spellings “occur with
roughly equal frequency in edited sources _."[23] But Gammess
Dictionany of Legad Uisage notes “monies is an llogical and
misconceived plural. Because It s tho common, however, i cannot be
iabeted & gross error. Still, moneys remains the preferrad form, esed,
#.9g., in the heading of 1B U.5.C § 2314 {1388]). Monies is only as
lzgical as the obsoiete plural atfornies. T24]

Whether wondaring i i 15 proper to begin 3 sent=ncs with “Decause” or
dediding whether guoting the term “acknowledgement” in an early
nineteenth century Englith case requires “[sic]” o demonstrate ermor,
Garners Modern Amernican Usage provides succing guddance. IF
Garners Moderm American Us20e 5 2 general guide to English usage,
Garner’s Dictionary of Lagal Licage i= a technical guide to legal usage.
Whether uncartain i a given int=rrogatory is “vague,” "ambiguous,” or
both, Gamer'’s Dictionary of Legal Usage provides accessible guidance.

The Winning Brief {2d =d. 2004).[25] Even IF you havea gegres in
Engflish and participated in the Scripps National Spelling Bee—a< an
official conlestant, not by shouting at those who "have neither ternad
15 nor pa==ed beyond the sighth grade"[26] while waiching ESPN—and
know to hyphenate phrasal adiectives, The Winning Sriaf is an
inwaluable resource for writing more persuasively.

Typography for Lawyers (2010).[27] Lawyers ofien overlook the
importance of typography. But just as lawyers should avoid ingusshic
naivaty, Bwyars should also avoid typographical naivety.
Typography—"the visual component of the written word " [2E]—matters.
Good typography heips sttomeys appear cradible, aliowing readars to
fociss on the content of the written work. Bad typography has the
apposite affect. Reguiar reference to Typography for Lawyers promotes
good typography.

The Blusbook: A Uniform System of Gitation {15th ed. 2010).[29] The
Biuebook has had its fair share of criticism. [30] But there are good
reasons for following 8 uniform system of ditation. "The s for
standardization and uniformity provided by following any legal style
guide is that it serves 35 & fingua francs atross disparate fields of the
law. Foflowang a style guide enhances communication @nd danty
between guthors and readers by providing & common set of defined
gtyling conventions that reduce ambiguity, impression, and reader
uncertaimty. [i1] The justification ks genenic: “any lzgal style guide,”
and there are compating systems of citation, moest notably The ALWD
Citation Manual and The Uinivarsity of Chicago Manua! of {egal
Citstinns (the “Maroonbook™). But The Sluebook is ublguitous in legal
circles. And it helps avold reader uncertainty becauss most attomeye
and judges are famifisr with its umiform citabon system.

The Chicago Manual of Style (16th ed. 2010).[32] When The Bluebook
rules are insufficient, e.g., when they fail to "address a particular
guestion of capitafization,” users are directed to “refer to a Style
manual such as the Chicage Manual of Stylke __“[33] It is authortative
and exhaustive,

The Redbook: A Manual on Legal Style (2d ed. 2006).[34] With the
exception of typography, the editing process i probably the most
overipoked aspect of legal writing. It may 2lso be the most important
The legal profession may nol have a style guide that has achieved the
ubguity of The Bluebook as a citation guide. But The f=dbook is dose.
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These recommendations are not an exhaushive lst. Young lawyers may
want to purchase a copy of The Associsfed Press Shyiebook, 3
thesaurus, or 2 book on logic. But these recommendalions provide a
=iarting point for attorneys concerned with good writing and interested
n acquiring an appropnats 2gal antifrany,

Even Atticus Finch likoely could have benefited from the suggested
volumes. Unless, of course, he apprenated that “last will and
Estamant” is lkely 8 necdiess doublet.[35]

1] Biack’s Law Dictionary 1329 [9th ed. 2009).
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Interpretation of Legal Tewts 416 (2012) (hersinafter Reading Law).
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eds | 3d ed 1889).

[12] Webster's Third Mew International Dictionary Unabridged (Phifip
B. Gove ed., 1961).

{13] See David Skinner, The Story of An't {2012}
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Persuading Judges 213 [2008).
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[21] Bryan A. Gamer, Gamer's Dictionary of Legal Usage {34 ad.
2011) (hersinafter Gamer's Dictionary).

[22] Reading Law, supra note 10, &t 63.
{Z3] American Heritage Dictionary, supra not= 2, at xx,
[24] Garmer’s Dictionary, supra note 21, at 586,

[25] Bryan A Gamer, The Winning Brisf (3d ed. 2004).

[26] Nationsl Spefiing Bee, hitn://wew._spellingbes com/about-the-hee
[last visited March 25, 2013).

[27] Matthew Butterick, Typography for Lawyers (Z010).

[28] Matthew Butterick, What Do the Rules of Court Seally Say About
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Review Ass'n ef 2l eds., 19th ed. 2010) {heramnaf=r Blusbook]).

[30] Richard A. Posner, Goodbye [0 the Blpebook 53 U, Chi L Rev,
1343 (1985); Richard A Posner, The Bluvebook Blues 120 Yale L), B50
(2011).

[31] Edward lessen, Citation Style: Why Do We Car=2, 25 Cal. Litg. 2,
6 (2012),

[32] The Chicago Manua! of Style {The University of Chicago Press, &d.,
16th ed, 2010).

[33] Blucbook, supra note 25, at B4,
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2006).
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A Young Lawyer's Guide to Multidistrict
Litigation

Bohtesn manths agoe 1| had never even heard the term “multidistrics
litigation.” | had heard the term “mase torts” before, ot | hadn't
actually given any thought to what that practice ares might actually
imvobe2. In short, | w25 only dimly aware that the world of mass tort
libigation existad. That all changed when, as fate would have it |
began my caresr as an abiomey working for a mass tort law firm
Fertunately, although it was 3t times akin to drinking from a fire hese,
I =e&m 10 have survived my first yaar in the world of mass torts. This
articie is a brief summarny of what | havs lsamed

For siarters, mass tort allomeys use at least as many aconyms as the
cast of Jersey Shore Since it's always helpful to undersiand the
language, following is a guick list of the most commoniy used mass
It SCronyms

MOL = mudtidistrict Etigation

JFML = Judicial Panel on Multkdistrict Litigation
PEC = Plaintiffs” Steering Committss

D5C = Defenss Steering Commitizs

CTO = conditional transher onder

PFS = plaintilf fact sheet

DFS = defendant fact sheet

PPOS = Practios and Procedure Drder £9

T'wifl use these acronyms throughout the rest of this article. One other
piece of preliminary information (before 1 begin my summary of MDLs)
= that thers is a bible of soris for this prachice arsa, entitled Manual
For Cormpilex: Litigation by David F. Herr. If you intend to practice mass
LortE, you must obtain & copy of this book

What is Multidistrict Litigation?

Multidistrict fitigation (MOL) s a special feders]l procedurs int=nded to
more efficiently process complex litigation. The awthority for creation of
2n MDL derives from 28 U.S5.C. § 1407, which provides that “whan dwil

ctions involving one or more cosmiman guestions of fact are pending in
different districts, such actons may be transferred to any district for
oordinated or consolidated pretrial proceedings.” 28 U.S.C § 1407{2)
The procedura i typicaily used in instances where hundreds (or even
thoosands) of plaintifTs were injured by the same conduct of 2
defendant or defendants, such &s in a plane orash or 2n il rig biowout
or by an allegedly unsafe drsg or medical dev (Se=, 29, I re Air
Crash over the Mid-Atl., MDL No. 2144; [n re Dt Spil by the OF Rig
“Deepwaier Horiron™ in the Guilf of Mexin, on Aprid 20, 2010, MDL No.
2179; In re DePuy Orthopasd Inc., ASR Hip Impiant Products
Lizhility Liigation, MDL No. 2197.)

M= are created by the Judical Panst on Multidistrict Litigation

[IPML). The IPML was oreated in 1368 by an Act of Congress. See
hito: [/ www, jpmi. uscourte. gov/panal-infofoverview-panzl. It consisis of
saven sithing federal judpes who are 2ppointed by the Chief Justice of
the Unitad Siztes. Jd. Its moie IS (o decide motions for centraiization
(i.e., to determine whether sctions pending in different district cowrts
invohve common guestions of fact suficient (o esisblish an MOL) and to
assign the orested MDLs to federal district court judges. Id. A party
seeking oreation of an MDL must file & moltion for centralization
called a motion for 28 U.S.C. § 1407 transfer) with the 1PML t=elf, The
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procedures for filing such a motion, a5 well 2= sample forms, are
available on the PML weisite. Such a motion must consist of at least
bwo actions pending in district courts which arguably invelve commaon
guestions of fact

Once an MDL has been oested, the procedure for transfer to the MDL
changes slightly. The party sesking transfer files what i= calied 2 notice
of "tag-aleng ™ action with the IPML. This “t=g-along”™ nobice c2n be filed
for any cas= pending in 3 federal district coirt and involving the
common guestions of fact specific to the MDL. Tt do=s not matter
whether the case was initially filed in federa! cowrt or initkally fled in
siate court and then removed to federal court. The JPML then sues &
conditional transfer order (CT0), which, as the name implies,
conditionaily transfers the tase to the MOL. Within seven days of the
issuance of the CTO, any party opposing the transfer must file a notice
of opposition in the FPML. This is done using a form available on the
JPML websit=. The opposing party must then, within fourtesn days of
filing its nobice of opposition, file with the JPML a mobicn to vacats the
transfer and a brief in support ther=of. If the transfer is not opposed,
then the MDL court will iIs50e 3 “finalized CT0," transferring the case to
the MOL gocket.

What Happens after a Case Is Transferred to an MDL?

Once A casa is transfermed o an MDL, it is subject to the pretrial
procedures estabiiched by the MDL cowrt, most notzbly the discovery
procedures and deadhines. These differ zamewhat from the discovery
procedures bypical in non-MDL casss. Since the purpoese of creating an
MDL is to avold the proverbial reinvention of the wheel in every cause
of action, the defendant or defendants produce their documents coly
once (and not hundreds or thousands of tmes), and they are then
used for the benehit of all plaintiffs in the MDL.

You may now be wondening exactly how this production and sharing is
sccomplishad, since it quite chviously invobves & significant amount of
coordination from both sides of the aisie. The answer to this guestion 5
D O N AT E steering commiiises. At the beginning of the litigation, an MDL oourt
TO THE i establishes a Plaintdfs’ Steering Committee (PSC) and a Dafenca
Steering Committee [DSC]). Attomays sesking appointment 1o thess
oommittees must suibmit an applicetion to the MDL court. Once the
appoiniments are made and the committees are formed, the PSC and
the DSC then work with each other and with the MOL court to move
the liigation forward. Throughout the process, there s an emphasiz on
streamiining discovery 50 that it progresses as efficientiy as possible.

For instancs, both sides sesk o standardizs the paper distovery
process as mech as possible by developing fact shests, which ars then
completed in beu of initial written interrogatories. The parties osatz a
plaintfT fact sheet [PFS) and a defendant fact sheet (DFS). Each s
designed to coliect relevant information, and the parties often argue
over the content Bnd scope of the information ssught as well 25 the
mdividioal guestons themselves and the number of guestions. When
the PSC and the DEC can't agree on an issue redated to one of the fact
shaels, the MOL court decdes the issus. All obiechons with respedct (o
the fact sheets are addressed before the fact shesls are put 1o use.
Indeed, the MDL court must approve the proposed fact csheets, and the
final, approved version of each is then used in each cauvse of action
within ths MDL.

Similarly, the P5C and the DSC work together regarding the produdion
of documents. As stated sarfier, defense documents are produced o
the FSC. The PSC then coordinates s review of the produced
documents among the plantiffs” attomeys involved in the MOL. This
eliminates the nead for defendants to repeatedly produce the same
documents and for multiple plaintiffs” attorneys to review the exarct
same documents. Similarly, the PSC notices defendant depositons and
appoints plamtiffs” sttomeys from within the MOL to 2ke them. The
ERtimony slicted in these deposdions is then available for == in every
cause of action pending within the MDOL.

S0 far (with the possible exception of the PFS), N've discussed only
disrowvery relating to the common guestion{s) of fact on which
formation of the MDL was based. So what happens with respect to
case-specfic discovery? Well, in the parlance of mass tort lawyers,
they are "PPC 3%ed,” which means they are transferrsd back to the
transferor federal district couwrt for the purpose of conducting cass-
specilic discovery, Practice and Procedure Order #0 (PPDY) establishes
this procedure; hence, the t=rm "PPO%ed.” The MDL cowrt designates
cases for PPOS discovery in “waves.” and these “waves” typically follow
the completion of much of the consclidated discovery.

The MDY court, the PSC and the DSC work together throughout the
liigation. If the PSC and the DSC are unabile Lo resolve a discovery o
other type of dispuls, the MDL court will intervene. The MOL court
addresses issues and sets scheduling deadiines at case status
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corderences, which are held as frequently as the MDLU court deems
necessary, Although it s the members of the PSC and the DSC who
address the MDL cowrt during these conferences, bypically counsel for
all partiss in the MOL participats vis telephone,

Bellwether Trials

1F you've reached this point in this article, you may be wondering what
2l of this means for the tral of MDL cases. Consplidating cases with
common guestions of fact for pretrial purposes certainly saves time
and resources and promotes efficency, but what good is all that if
hundrads or thousands of similar cases must stll be tried?

The solution to that conundrum 5 bellwether trials. The immediate goal
toward which the MDL court, the PSC and the DSC all work is
beltwether trials. In 5 initisl scheduling order; the MOL court sets
dates for bellwether trials, which, as long as the parties have agreed o
waive any venus objections, are red before the MOL court. Other
cases within the MDL are remanded to the transferer court for trial.

As their name implies, the purpose of bellwether trials is to conduct
trials that will aliow 2l parties and the MDL court to assess the
sirengths and weaknesses of the MDL cases as a whole and to provide
a bench mark by which the tases @n be valued. Bellwether @325 must
therefore be as representative of the MDL cases a5 a whole a5 ic
possible, A5 with discovery and scheduling; the PSC and the DSC work
together during the bellwether process, Typically, onitéria ane first
established to creats a finite universs of possible baliwether cases.
Then, both sides review the cases from within that universs and salect
a specified number of cases to be their beflwether submissions. Each
side submits its bellwether choices to the MDL court, often with a short
surmnary of the tase and the reasons why it would be an ideal
belwether. The MDL judge then selects the belhwether cases.

A Few Things to Watch Out For

1F you find yourself in the workd of multidistoict litigation, there ans
more than a few nuances specific to the practice that you should
become aware of sooner rather than later. First, at ieast browse
through the Manual for Complex Litigatzon. 1 know [ already mentioned
thi= book, but it would be impossible to undersiate its usefuiness. Now
that you know of its exstence, read some of (. Also, exploning the
JPML website 5 3 must.

My second additional tidbit of advice aiso involves reading. As soon a5
you find yourself in.an MO court, download and read a copy of that
court’s local rules. Not all MDL judges are stickiers when it comes to
applying the local rules to MOL proceedings, but some are, so leam
them. Besides, even If your MDL judge isn't & Stickler, abiding by local
rules and customs garners good will. AS this saying goes. “When in
Rome, do as the Romans do.”

Third, keep your eyes wide open for choice-of-law issues, Choice-of
law ssues are, of course, mherent in complex Etgation. MDLs,
however, can 204 new wrinkies when it comes Lo such analysis. For
instance, in multidistrict itigation, matters of federsl law are governed
by the law of the transferes ourt. Ses Ricupio v. Indiznapolis Life Ins.
Ca., Mo, 3:09-CV-2385-8B, 2011 U.5. Dist, LEXIS 57334, at *5 (N.D.
Tex. Aug. 31, 2011) (TAs to matters of federal law, however, the Court
applies the law of the ransferee tourt."); Bhatia v. Disching, No. 3:09-
CV-1086-8, U.S. Dist. LEXIS 97339, at *15-16 (M.D. Tex. Aug. 29,
2011).

Conclusion

Given the staggering compl=xity of multidistrict itigstion, and the
break-neck speed st which many MDL cases proceed, I'm hopeful that
the abowe paragraphs will provide you with at least enough ouidancs to
determine that you are not achuafly in Oz It may certainly seem that
way at first, But, trust me, in hardly any time at all, you too will be
peppering your speech with acronyms like “MDL,” ~1PML" and "PPOO.”

Maria Janoskl is an associate 8t Willams Cubkér
Bererolfeky in Chermy Hill, New Jersey. She works on
complex litigation involving mass tor @ses in
environimental and pharmaceutical matters.,
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