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From the Chair

Initially, I want to thank the 
board for its vote of confidence in al-
lowing me to serve you as the Labor 
& Employment Law Section chair. 
This is my second time to serve in 
this position, and it is an honor. 
With that said, we are always looking 
for future leaders and have positions 
available on our board this year. If 
you are interested in serving on our 
board, or on one of our committees, 

please contact me or any other officer or member of the board. It 
is our goal to foster new leaders so that everyone has an oppor-
tunity at some point to hold a leadership position in the section. 
We can only grow and improve with fresh ideas and we strive to 
maintain a governing board that reflects all of our members.

The section has very exciting events planned this upcom-
ing year, particularly, the 5th Bi-Annual Labor & Employment 
Law Conference, which is co-sponsored this year by the Corpo-
rate and Association Counsels Division with support from the 
New Orleans Chapter. This will be our first year to bring this 
outstanding conference stateside as in the past it has been held 
in San Juan, Puerto Rico. It will be on May 2-3, 2013, at the Wes-
tin New Orleans and we hope many of you attend. We are also 
committed this year to continuing to provide quality continuing 
legal education through webinars, and through our sponsorships 
of programs presented by other sections and divisions, as well as 
local chapters. For example, we will be providing a speaker on 
April 11, 2013, at the North Alabama Chapter’s Labor & Employ-
ment Law Symposium in Huntsville, Ala.

We also hope everyone will attend the Annual Meeting and 
Convention in San Juan, Puerto Rico, in September 4-6 2013. 
Sometime during the convention, the L&E section will hold a 
board meeting that will be open to all section members. We have 
also created an award committee, which will recognize outstand-
ing contributions to our section, and hope to be able to present 
these awards in San Juan.

Again, I thank you for allowing me to serve as your section 
chair. If anyone would like information about our section, upcom-
ing events, or if you would like to serve or have any ideas on how 
we can better improve, please do not hesitate to contact me. ■

Danielle Brewer 
Chair
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August 2012 Legislative and Congressional 
Update

By Craig A. Cowart

Paycheck Fairness Act

The Paycheck Fairness Act would have amended the Equal 
Pay Act to revise remedies for enforcement of, and exceptions to 
prohibitions against sex discrimination in the payment of wages. 
Sixty votes were needed in the Senate to advance the Paycheck 
Fairness Act. However, on June 5, 2012, the Senate vote was 
52-47, and the act did not move forward. On the same day, Sen. 
Dean Heller (R-Nev.) introduced the End Pay Discrimination 
Through Information Act as an alternative to the Paycheck 
Fairness Act. The End Pay Discrimination Through Information 
Act has not advanced beyond referral to committee.

Labor and Employment Legislation Introduced in 2012
Many bills related to labor and employment law have been 

introduced in Congress this year. While none of the below bills 
have advanced beyond referral to committee, and most may not, 
the subject matter of the proposed legislation provides insight 
into hot topics in the labor and employment law area.

Working Families Flexibility Act

On Feb. 29, 2012, the Working Families Flexibility Act was 
reintroduced by Rep. Carolyn Maloney (D-N.Y.) and Sen. Bob 
Casey (D-Penn.). The bill would provide employees with a 
statutory right to request flexible work terms and conditions. 
Modified versions of the Working Families Flexibility Act were 
previously introduced in both the 110th and 111th Congresses, 
with no significant action taken by Congress in either session.

Fair Playing Field Act

The Fair Playing Field Act of 2012 was reintroduced by Sen. 
John Kerry (D-Mass.) on Feb. 29, 2012. If passed, the act would 
limit the use of the federal “safe harbor” that allows businesses 
to treat workers as independent contractors for federal employ-

ment tax purposes, regardless of the employee’s status under the 
common law test.  Although a similar version of this bill failed to 
advance in either the House or Senate during the last congres-
sional session, independent contractor classification continues 
to be a major topic of interest.

National Right-to-Work Act

On March 7, 2012, Sen. Jim DeMint (R-S.C.) reintroduced 
the National Right-to Work Act. The bill would repeal provisions 
of the NLRA and Railway Labor Act that permit employers and 
unions to draft agreements requiring union membership and 
payment of union dues or fees as a condition of employment.  
Sen. DeMint introduced identical legislation in 2007 and 2011, 
but the bill failed to advance in either of those terms. The cur-
rent version represents the 40th time such a measure has been 
introduced in Congress during the past 40 years.

Re-empowerment of Skilled and Professional Employees and 
Construction Tradeworkers

The RESPECT Act would amend the NLRA’s definition of 
“supervisor” to enable more employees to be covered by the 
NLRA. Specifically, the terms “assign” and “responsibility to 
direct” would be eliminated from the list of supervisory duties 
in the NLRA. Additionally, the RESPECT Act would require that 
employees perform supervisory duties during a majority of his 
or her work time in order to be considered a supervisor under 
the NLRA. The RESPECT Act was reintroduced by Sens. Richard 
Blumenthal (D-Ct.), Dick Durbin (D-Ill.), and Tom Harkin 
(D-Iowa) on March 7, 2012.

	
Bill to Ban Predispute Arbitration Agreements

A bill that would effectively ban most employment-related 
pre-dispute arbitration agreements was introduced by Rep. 
Robert Andrews (D-N.J.) on March 8, 2012. The bill is not 
expected to advance during this legislative term.

UPDATE continued on page 3
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Protecting Older Workers Against Discrimination Act

A bipartisan bill that would overturn the 2009 Supreme Court 
decision in Gross v. FBL Financial Services Inc. was introduced 
in the Senate on March 13, 2012. The Gross decision held that 
a plaintiff bringing a claim under the ADEA must show by a 
preponderance of the evidence that age was the “but for” cause 
of the employer’s adverse employment decision. In reversing 
Gross, the act would establish that when an employee shows 
discrimination was a “motivating factor” behind a decision, the 
burden shifts back to the employer to show it complied with the 
law. The bill was introduced on March 13, 2012 by Sens. Tom 
Harkin (D-Iowa), Chuck Grassley (R-Iowa), and Patrick Leahy 
(D-Vt.).  While similar measures failed to advance in 2009 and 
2010, the current version of the bill deletes language stating 
that the proposed framework would apply to all federal anti-
discrimination and anti-retaliation laws.

Rebuild America Act

On March 29, 2012, Sen. Tom Harkin (D-Iowa) introduced 
a bill that incorporates numerous employment-related provi-
sions into a single piece of legislation. Some key provisions of 
the bill include: substantial increases in the federal minimum 
wage and minimum wage for tipped employees; a requirement 
that employers provide employees with paid sick leave; and an 
amendment of the FLSA to make it more difficult for employees 
to qualify for the administrative, executive, and professional 
exemption. The bill is quite expansive and is not expected to 
advance as a whole.

Rewarding Achievement and Incentivizing Successful Employees 
Act

The RAISE Act would amend provisions of the NLRA to per-
mit employers whose workplaces are governed by collective bar-
gaining agreements to award employees with additional wages 
or other compensation for their job performance without such 
actions being deemed illegal “direct dealing.” The measure was 
introduced in the House on April 18, 2012, by Rep. Todd Rokita 
(R-Ind.) and in the Senate on April 26, 2012, by Sen. Marco 
Rubio (R-Fla.).

Password Protection Act of 2012
On May 9, 2012, several members of both the House and 

Senate introduced the Password Protection Act of 2012. The bill 
would ban employers from requesting individuals’ usernames, 
passwords, or any other means of accessing their social network-
ing sites and from taking adverse action against job applicants 
and employees who refuse to provide such information.

Servicemembers Access to Justice Act

Sen. Robert Casey (D-Penn.) introduced the Servicemembers 
Access to Justice Act on May 22, 2012. The bill would make 
several amendments to USERRA and make it easier for covered 
individuals to bring an action in civil court.

	
Servicemember Employment Protection Act

The Servicemember Employment Protection Act was intro-
duced by Sen. Mark Pryor (D-Ark.).  The proposal would per-
mit veterans to take unpaid leave under the FMLA in order to 

receive medical or dental treatment for service-related injuries 
or illnesses.

Catching Up to 1968 Act of 2012
On June 6, 2012, Rep. Jesse L. Jackson Jr. (D-Ill.) introduced 

a measure that would increase the federal minimum wage to 
$10.00 per hour and index future increases to the consumer 
price index. The bill would also require the minimum wages of 
tipped employees to be at least 70% of the federal minimum.

Companionship Exemption Protection Act

Sens. Mike Johanns (R-Neb.) and Lamar Alexander (R-Tenn.) 
introduced a bill on June 7, 2012 that would preserve the FLSA’s 
in-home companion services exemption despite a DOL proposed 
rule that would extend minimum wage and overtime require-
ments to many home care workers.

Research Fairness Act of 2012
On June 7, 2012, Rep. Mike Kelly (R-Penn.) introduced the 

Research Fairness Act of 2012. The bill would exempt marketing 
research participants and mystery shoppers from certain FLSA 
provisions.

	
Forewarn Act

Sen. Sherrod Brown (D-Ohio) reintroduced the Forewarn 
Act on June 14, 2012. The bill would amend the WARN Act by 
requiring more and smaller employers to notify workers of mass 
firings or plant closings and increasing penalties and enforce-
ment mechanisms for violations.

	
Equal Employment Opportunity Restoration Act

On June 20, 2012, the Equal Employment Opportunity 
Restoration Act was introduced by Rep. Rosa DeLauro (D-Conn.) 
in the House and Sens. Al Franken (D-Minn.) and Richard 
Blumenthal (D-Conn.) in the Senate. The bill would lower the 
bar for class action certification in employment discrimination 
cases and effectively overrule the Wal-Mart Stores, Inc. v. Dukes 
Supreme Court decision.  

Robert C. Byrd Mine and Workplace Safety and Health Act of 
2012

Sen. Jay Rockefeller (D-W.V.) reintroduced a bill that would 
make sweeping changes to OSHA.  Among the proposed amend-
ments to OSHA are new recordkeeping and training require-
ments, increased whistleblower protections, and increased 
maximum criminal and civil penalties for violations.

Ban the Box Act

On July 26, 2012, Rep. Hansen Clarke (D-Mich.) introduced 
legislation that would make it unlawful for an employer to ask 
job applicants whether they have ever been convicted of a crime 
until after a conditional offer of employment is made, absent 
limited circumstances.  The bill is not expected to advance dur-
ing this Congressional session.

Criminal Antitrust Anti-Retaliation Act

Sens. Patrick Leahy (D-Vt.) and Chuck Grassley (R-Iowa) 

UPDATE continued on page 6
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Equality in Employment Opportunities
By Jorge C. Pizarro and Tatiana Leal

“Fourscore and seven years ago our fathers 
brought forth on this continent a new nation, 
conceived in Liberty, and dedicated to the 
proposition that all men are created equal.” 
—Abraham Lincoln, Gettysburg Address 1863.

Throughout a large part of America’s history it can be seen 
how the United States was founded under the principle that “all 
men are created equal.” Such idealistic phrase was called forth 
in the Declaration of Independence, proclaimed later on by the 
U.S. president Abraham Lincoln at the dedication of the Soldiers’ 
National Cemetery in Gettysburg, Pa., and the U.S. Supreme 
Court in multiple cases has repeatedly held so.1

In an attempt to prevail equality among citizens, the U.S. 
Congress passed several laws, amidst these the Civil Rights Act 
of 1964. This legislation consists of eleven titles that prohibit 
discrimination based on race, color, national origin, religion, 
or sex. Specifically, Title VII clearly forbids employers from dis-
criminating against prospective employees because of their race, 
color, national origin, religion, or sex.2 The U.S. Supreme Court 
has stated that the primary purpose of Title VII is “to assure 
equality of employment opportunities and to eliminate those 
discriminatory practices and devices which have fostered racially 
stratified job environments to the disadvantage of minority citi-
zens.”3 This way, it was believed that individuals pertaining to 
minority groups would have reassurance that employers could 
not carry out discriminatory actions towards them.

Nonetheless, even though Congress ratified the act to serve 
as a remedy to employees belonging to the different protected 
classes specified in the law, there are still individuals who suf-
fer unfair employment practices. To this end, the U.S. Supreme 
Court has stated that there is, currently, no federal statute which 
“prohibits discrimination per se, rather, what is prohibited is 
discrimination that is […] motivated [by race, color, national 
origin, religion, or sex].”4  What Congress intended to do with 
the passing of Title VII was “the removal of artificial, arbitrary 
and unnecessary barriers to employment when the barriers 
operate invidiously to discriminate on the basis of racial or other 
impermissible classification.”5 However, in view of this interpre-
tation of Title VII, the U.S. Supreme Court clearly pronounced 
that with such legislation Congress did not intend to command 
“that the less qualified be preferred over the better qualified 
simply because of minority origins”, but “that any test used [by 
employers] must measure the person for the job and not the 
person in the abstract.” 6

A clear example of individuals who are not directly protected 
by Title VII of the Civil Rights Act of 1964 are convicted crimi-
nals. Why? Criminals are not a protected class under Title VII. To 
this effect, it is commonly known that a person with a criminal 
background who is seeking a job is significantly less employable. 

As Kay Kohler once manifested, “prisoners are told that 
rehabilitation is a major goal of the correctional system, and 
that upon release they should seek employment and become 
contributing members of society. However, when ex-prisoners 
attempt to find jobs, they find out they are met with almost 
insurmountable barriers from both public and private sectors.”7 

In accordance with this, the U.S. Court of Appeals for the Eight 
Circuit has rationalized that “to deny job opportunities to these 
individuals because of some conduct which may be remote 
in time or does not significantly bear upon the particular job 
requirements is an unnecessarily harsh and unjust burden.” 8

According to the Equal Employment Opportunity 
Commission (EEOC) Enforcement Guidance of 2012 a survey 
demonstrated that 92 percent of employers subjected some, if 
not all, of its prospective employees to a criminal background 
check.9 All the same, in another research it was found that less 
than 50 percent of such candidates who had a criminal record 
received a callback.10

In 2011, the Bureau of Justice Statistics Probation and 
Parole in the United States (BJS) reported that in 2010 federal 
and state corrections facilities held over 1.6 million inmates, this 
being one of every 200 U.S. residents.11 An estimate of the sen-
tenced African Americans and Hispanics prison population was 
933,900.12 Nationwide a total of 708,677 prisoners were released 
at year’s end.13 In addition, at the end of 2010 approximately 4 
million ex-offenders were on probation or parole in the United 
States.14 

Looking at the cited statistics in proper perspective, the 
EEOC concluded that a large segment of the American popula-
tion suffers from unfair employment practices related to crimi-
nal background checks since less than half of former convicts 
who re-enter the community are being considered by employers 
for a job opening. Further, because ex-felons are not among the 
protected classes of Title VII they cannot turn to the Act when 
seeking recourse. 

As a result of this situation, the EEOC recently issued the 
EEOC Enforcement Guidance. The purpose of this enforcement 
guidance is to refurbish the EEOC’s guidances concerning the 
use of arrest or conviction records in employment decisions.15 
With this enforcement guidance, the EEOC attempts to dimin-
ish discrimination in employment decisions based on race and 
national origin linked to an individual’s criminal background. 
Nonetheless, it must be noted that the EEOC Enforcement 
Guidance under no circumstances prohibits an employer from 
obtaining criminal background records of job applicants or cur-
rent employees. 

The EEOC states that an arrest does not necessary estab-
lish that criminal conduct has occurred.16 On the other hand, a 
conviction record serves as sufficient evidence to indicate that 
an individual perpetrated an illegal conduct.17 An employer may 
not rely solely on such record when making an employment 
decision.18 Therefore, exclusions in employment based solely on 
an arrest, if such is not related with a business necessity or is 
job-related, is not permissible.19

To this effect, the EEOC lists two circumstances in which 
an employer may take in consideration an arrest or conviction 
record of a prospective employee: 

•	 The employer validates the criminal conduct screen for the 
position in question per the Uniform Guidelines on Employee 
Selection Procedures (Uniform Guidelines) standards (if data 
about criminal conduct as related to subsequent work perfor-
mance is available and such validation is possible); or
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•	 The employer develops a targeted screen considering at least 
the nature of the crime, the time elapsed, and the nature of 
the job (the three Green factors), and then provides an oppor-
tunity for an individualized assessment for people excluded by 
the screen to determine whether the policy as applied is job 
related and consistent with business necessity.20

The guidance demonstrates the EEOC’s intention to pro-
mote equality and justice in the American workplace by prevent-
ing employment decisions based on prejudice and stereotypes. 
Hence, its primary purpose is to alleviate antidiscrimination 
practices against qualified job applicants with criminal back-
ground records.

It is undisputable that Title VII and the updated EEOC 
Enforcement Guidance do not intend to secure a job to every 
citizen regardless of his/hers qualifications,21 but to safeguard 
a labor commitment of true merit selection. Also, the EEOC 
encourages employers to adopt the hiring practices clearly stat-
ed in the Enforcement Guidance when considering a prospective 
employee’s criminal record, as to avoid violations to Title VII of 
the Civil Rights Act of 1964.

Nonetheless, while the preventive measures contained in 
the updated Guidance traces a new path to overcome employ-
ment discrimination against criminal offenders, justice and 
equality among citizens must not depend exclusively on statutes 
and rights conceived by Congress. A nation is not constructed 
solely by its lawful regulations. It requires “ a reciprocity 
between the state and its citizens and among citizen themselves. 
A man whose rights are not protected by the state has no rights. 
A man who has no rights cannot be expected to observe the 
rights of others.”22 ■

Jorge C. Pizarro is a partner and member of the Executive 
Committee of law office Jiménez, Graffam & Lausell located in 
San Juan, Puerto Rico, representing employers in all areas of 
Labor and Employment Law, including training, collective bar-
gaining, counseling, as well as litigation in Puerto Rico, state 
and federal courts and government agencies.

Tatiana Leal is a law clerk with Jiménez, Graffam & 
Lausell. She is a third year law student at the Inter American 
University of Puerto Rico, School of Law.
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introduced legislation on July 30, 2012, that would extend 
whistleblower protections to employees who provide informa-
tion to the Department of Justice regarding criminal antitrust 
violations.

Conclusion

The 112th U.S. Congress has seen a number of bills intro-
duced that relate to labor and employment law. While it is likely 
that many, or most, of these proposals will not advance during 
the current Congressional session, they provide insight into 
potential trends in the area of labor and employment law. ■

UPDATE continued from page 3
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Your Benefit Plan—Entering The Electronic 
Age: Requirements For Electronic 

Employee Communications   
By Jason Rothman and Tia L. Martarella

One of the central tenants of the rules governing employee 
benefit plans is that employees have a right to know everything 
about their employee benefit plans. Further, plan administrators 
have the affirmative obligation to ensure that employees have 
sufficient information available to them so that the employees 
have the complete picture regarding their plans. Accordingly, 
the Internal Revenue Service (IRS) and the Department of Labor 
(DOL) (the government agencies primarily responsible for the 
rules and regulations governing employee benefit plans) have 
established an entire body of law surrounding the documents, 
notices, and information that must provide to employees con-
cerning their employee benefit plans. For example, employees 
must automatically receive summary plan descriptions, finan-
cial summaries, fee summaries, and notices and summaries of 
changes to the plan’s terms and fee structure. Traditionally, the 
IRS and DOL rules and regulations mandated that the required 
documents be provided to employees in paper form.    

Beginning in the mid-90s, as Internet-based communica-
tions became more prevalent and more cost-effective, plan 
administrators started becoming increasingly frustrated by the 
administrative burden and expense of providing paper notices 
and documents to their many employees. In response, the 
IRS and the DOL each issued rules and regulations governing 
the electronic dissemination of employee communications.  
Although the agencies generally follow similar rules, there are 
some differences. As a plan administrator, it is important to 
understand the rules and to know which items of communica-
tion with an employee are covered by which rules.

DOL Rules

Scope of the DOL Rules. The DOL was the first of the 
employee benefits-governing agencies to finalize its electronic 
communication rules. The DOL’s rules were finalized in April 
2002, and generally apply to the transmittal of all documents 
required to be furnished or made available under Title I of 
the Employee Retirement Income Security Act (ERISA). Plans 
covered by Title I of ERISA include welfare plans and pen-
sion plans (defined benefit and defined contribution plans). 
Documents covered under the DOL rules include summary plan 
descriptions, summary of material modifications, and summary 
annual reports. The DOL regulations are “safe harbors” and are 
not intended to be the only way plans can meet the disclosure 
requirements of ERISA. Plans that meet the safe harbor rules, 
however, are deemed to meet the disclosure requirements of 
ERISA. The overall theme of the DOL safe harbor rules is that 
plan administrators must take careful and measured steps to 
ensure that any individual who will receive an ERISA-required 
communication electronically realizes that they will be receiv-
ing the document electronically, can easily access the document 
electronically, and has access to a paper document, if preferred.  

Two Approved Groups of Individuals. The DOL rules pro-
vide that ERISA-required employee communications can be dis-
seminated electronically to two groups of individuals:

•	 Any individual who is able to effectively access electron-
ic documents at his or her worksite as long as access 
to the electronic information system is an “integral 
part” of his or her duties (integral employees). This 
group includes an individual who works from home and 
accesses the employer’s electronic information system 
as part of his or her duties but does not include an 
individual whose only access is to a shared workstation 
or kiosk.  

•	 Other individuals to whom the plan administrator may 
deliver plan related information electronically include 
those individuals who affirmatively consent to receiv-
ing documents electronically (consent employees). 
Obtaining consent is a rather onerous and burdensome 
process, especially for those employers who have a large 
population of non-integral employees, whose job duties 
do not require regular access to electronic information 
systems (such a retailers, large farms, or factories). 
Before providing consent, each consent employee must 
be given a “clear and conspicuous” notice describing 
exactly what he or she is consenting to, including 
specifying the documents that will be delivered elec-
tronically; the procedures for withdrawing consent, and 
the procedures for both receiving the documents elec-
tronically and requesting a receiving paper documents.  
If the documents are to be provided through email, the 
consent employee must provide an address to receive 
documents electronically, and must consent or affirm 
consent electronically in a manner that reasonably 
demonstrates his or her ability to access the documents 
in the electronic (for example, by e-mailing consent). 
This requirement does not apply for information on CD, 
DVD or similar media.

Any individual who is not an integral employee or a consent 
employee must receive a paper communication.

General DOL Requirements. Once an employer has estab-
lished that an individual is either an integral employee or a 
consent employee, in order to obtain safe harbor protection 
under the DOL regulations, the plan administrator must take 
“appropriate and necessary measures” aimed at ensuring that 
the electronic delivery results in actual receipt of the transmit-
ted information (e.g., using return-receipt or notice of unde-
livered electronic mail features, conducting periodic review or 
surveys to confirm receipt) and protects the confidentiality of 
personal information.  At the time that the electronic document 
is provided, an electronic or paper notice must be provided to 
the individual that describes the significance of the electronic 
document, and upon request, the individual must be furnished a 
paper version of the electronically furnished documents.  

IRS Rules

Scope of the IRS Rules. The IRS rules were finalized in 
October, 2006, well after the DOL rules.  The IRS rules apply 
to certain communications made through not only electronic 
means, but also other technological means, such as digital, 
magnetic, and voice-recording systems. The IRS-covered com-
munications include most notices and elections made under tax-
qualified 401(a) plans, 403(b) plans, and cafeteria plans, to name 
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a few. The IRS rules do not apply to certain notice or disclosure 
requirements governed by the DOL, such as COBRA notices, 
SPDs, or notices regarding a suspension of benefits.

With respect to any IRS-required communications or elec-
tions that are otherwise required to be in writing, the IRS’s 
electronic disclosure rules are not safe harbor rules—instead, 
the IRS rules generally provide the “exclusive means” of deliv-
ering those documents or making IRS-governed elections 
electronically.  However, where a communication or election is 
not required to be in writing, the IRS rules function as a “safe 
harbor” for the electronic communication.

Two Approved Methods.  Much like the DOL rules, gener-
ally, the IRS rules provide that notices can be provided electroni-
cally to two groups of individuals—those who can be reached 
using the Consumer Consent Method and those who can be 
reached using the Alternative Method.

Under the Consumer Consent Method, the recipient must 
affirmatively consent in advance to the electronic delivery of 
the notice. As with the DOL rules, the consent requirements 
can be burdensome to those employers with large populations 
of employees who do not have access to the electronic medium 
at work.  This consent must be made or confirmed in a manner 
that demonstrates that the recipient can access the notice in the 
applicable electronic medium or in a written paper document if 
the recipient confirms the consent electronically in a manner 
that proves the recipient can use the planned electronic medi-
um. Before consenting, the recipient must be provided a disclo-
sure that describes the scope of the consent; the procedures for 
withdrawing consent; the right to receive the notice on paper; 
and other specifics related to the technological requirements for 
receiving the communications electronically.  

Under the Alternative Method, the recipient must be “effec-
tively able” to access the electronic medium used to provide 
the notice. In addition, at the time any notice is provided, the 
recipient must be advised that the notice is available in writing 
on paper at no charge.

In addition to the above, the IRS rules set forth further 
requirements that must be met if an electronic system is to be 
used by participants for making elections, which include the 
requirement that if the participant election must be witnessed 
by a plan representative or notary public, the electronic signa-
ture of the person making the election must be made in the 
physical presence of a plan representative or notary public. 

General IRS Requirements. The IRS rules require that the 
method for providing an electronic notice or obtaining elec-
tronic elections must meet all of the requirements applicable 
to the notice other than as to the medium of transmission (i.e., 
applicable timing and content requirements); it must be in a 
manner “no less understandable” than information on paper; the 
transmission must identify the subject matter of the notice and, 
as applicable, otherwise alert the recipient to the significance of 
the notice; and it must instruct electronic notice recipients on 
how to access the electronic notice.

Going Forward—Electronic Communications for the Electronic Age
With the growing use of electronic communications, more 

than ever employees appreciate—and even expect—to receive 
communications from employers in electronic form. Americans 

receive information from schools, churches, and extra-curric-
ular activities via the internet, and generally want to receive 
important work-related information in the same manner. This 
is especially true when the communications are large and full 
of information that the employee will likely want to be able to 
access quickly and easily at a later date (such as summary plan 
descriptions and other plan-related information).  In addition, 
plan administrators are, more and more frequently, finding it 
easier, more effective, and more cost-efficient to deliver plan 
documents electronically.  

While employees and plan administrators recognize the 
need for a more efficient, more streamlined manner in which 
to disseminate benefit plan-related communications electroni-
cally, the IRS and DOL seem to be struggling to catch-up. The 
agencies are having some difficulties reconciling the practicality 
and need for internet-based communications with a core func-
tion of ERISA and the Code—ensuring that participants and 
beneficiaries are fully informed of all aspects of their benefit 
plans.  Accordingly, in 2011, the Employee Benefits Security 
Administration (EBSA), a DOL agency, issued a Request for 
Information Regarding Electronic Disclosure by Employee 
Benefit Plans (RFI). The RFI asked for feedback regarding the 
DOL’s current electronic disclosure rules.  

The RFI received approximately 80 formal responses—most 
of them urging for a more streamlined process for disseminating 
plan communications electronically. The responses indicated 
that participants and plan administrators would benefit greatly 
from electronic communications, but that the burdensome 
requirements of the DOL rules prohibited plan sponsors from 
disseminating communications electronically. The responses 
indicated that the ability to easily and effectively provide elec-
tronic communications would save plan administrators incred-
ible amounts of time and money. In addition, employees would 
benefit from electronic communications because they would 
have constant access to important plan information.

Technical Release No. 2011-03R.  After receiving comments 
on the RFI, the DOL issued a Technical Release No. 2011-03R, 
Revised Interim Policy on Electronic Disclosure. The release 
provides a safe harbor for the electronic dissemination of a 
specified type of notices that provide fee-related information 
to plan participants and beneficiaries. Those notices, which 
are a new requirement for 2012, are commonly referred to as 
“Participant-Level Fee Disclosures.”  In the final regulations for 
the Participant-Level Fee Disclosures, the DOL did not describe 
the manner in which the Participant-Level Fee Disclosures may 
be disseminated electronically. Consequently, the DOL issued to 
release, to provide rules relating to the electronic provision of 
the Participant-Level Fee Disclosures.  

While the mechanics of electronic dissemination are specific 
to the Participant-Level Fee Disclosures, in the release, the DOL 
addresses the broader issue of the potential need to update the 
current DOL rules with respect to electronic communications. 
The DOL acknowledges that electronic communications may 
be the more efficient means of communicating to participants 
and beneficiaries, but notes that some individuals do not have 
access to electronic means of communications. The DOL also 

BENEFIT continued on page 15
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Pharmaceutical Sales Representatives Are 
Not Entitled to Overtime Payment

By Jorge A. Antongiorgi-Betancourt

In a landmark decision, on June 18, 2012, the Supreme 
Court of the United States in Christopher et al. v. SmithKline 
Beecham Corporation ruled that pharmaceutical sales repre-
sentatives qualify as outside salesmen under the provisions of 
the Fair Labor Standards Act of 1938 (FLSA), 29 U.S.C. §  201 
et seq. As a result, they are exempt from the FLSA’s minimum 
wage and maximum hour requirements. The court rejected 
the United States  Department of Labor’s interpretation of its 
regulations, particularly on whether these pharmaceutical sales 
representatives were making “sales” within the meaning of 
the outside salesman’s exemption. The opinion, authored by 
Justice Alito, was joined by Justices Roberts, Scalia, Kennedy, 
and Thomas. Justice Breyer filed a dissenting opinion joined by 
Justices Ginsburg, Sotomayor, and Kagan.

Before this decision several district courts had addressed the 
issue on whether pharmaceutical sales representatives, known as 
“detailers” should be classified as exempt employees from over-
time requirements under the “outside salesman” and/or “admin-
istrative employee” exemptions of the FLSA. The pharmaceutical 
industry has commonly classified detailers as exempt employees 
pursuant to one or both of these exemptions.

Case’s Factual Background

The pharmaceutical industry is an industry heavily and 
extensively regulated by the federal government. Since 1951, 
prescription drugs may be dispensed only upon a licensed 
physician’s prescription. As a result of such limitation, the 
industry promotes its products to licensed physicians through 
a process commonly known as “detailing.”  Pharmaceutical 
sales representatives, or detailers, do not actually sell prescrip-
tion drugs. These employees engage in providing information 
to physicians about the pharmaceutical products with the 
objective of obtaining from them non-binding commitments 
to prescribe different products in appropriate cases. That is, 
their aim is to persuade physicians to write prescriptions for 
the company products they represent.

In 2003, Smith Beecham Corporation, doing business 
as GlaxoSmithKline (Glaxo), hired Michael Christopher and 
Frank Buchanan as pharmaceutical sales representatives. Their 
compensation formula included a base salary and an incentive 
pay. The latter was based on the sales volume of their assigned 
drugs in their sales territories.  They were not paid for over-
time work in excess of 40 hours per week, nor did Glaxo keep 
records of their working hours. They were hired for their sales 
experience and trained to close each sales call by obtaining a 
non-binding commitment from physicians. As detailers, they 
worked away from the office and had minimal supervision.

The pharmaceutical industry has always considered the 
detailers as outside salesmen and, as such, exempt from the 
minimum wage and maximum hour provisions of the FLSA. 
Throughout the years the Department of Labor (DOL) had 
never contested, nor initiated any action against the pharma-
ceutical industry based upon misclassification of the detailers.

Christopher and Buchanan sued Glaxo in the United States 

District Court for the district of Arizona alleging that their 
employer violated the FLSA for its failure to pay them for over-
time. They also alleged that for that reason, they were entitled to 
back pay and liquidated damages.

Glaxo moved for summary judgment alleging that detailers 
fit the FLSA’s outside salesman’s exemption and the court granted 
same. The 9th Circuit affirmed, and Christopher and Buchanan 
filed a petition for certiorari before the Supreme Court.

The Legal Landscape

Congress has expressly exempted certain categories of 
employees from the FLSA’s overtime requirements.  See 29 
U.S.C. § 213.  Among these is the category of the “outside sales-
man.” See 29 U.S.C. § 213(a)(1). The FLSA does not define the 
term “outside salesman,” being Congress’ intention to delegate 
the authority to define and delimit it on the U.S. Secretary of 
Labor. See 29 U.S.C. § 213(a)(1).

According to the DOL’s regulations, in order to comply with 
the outside salesman’s exemption the employer must show that 
the individual (1) has as his primary duty “making sales … or 
… obtaining orders … for which a consideration will be paid by 
the client or customer,” and (2)  is “customarily and regularly 
engaged away from the employer’s place or places of business in 
performing such primary duty.”  See 29 C.F.R. § 541.500.

Section 3(k) of the FLSA specifies that the terms “sale” or 
“sell” include “any sale, exchange, contract to sell, consignment 
for sale, shipment for sale, or other disposition.” See  29 U.S.C. 
§ 203(k). The regulations issued by the DOL further explain that 
“[s]ales within the meaning of Section 3(k) of the Act include 
the transfer of title to tangible property, and in certain cases, of 
tangible and valuable evidences of intangible property.” See  29 
C.F.R. § 541.501(b).

For purposes of outside salesman’s exemption, the DOL’s 
regulations distinguish sales work from promotional work. 
“Promotional work that is actually performed incidental to and 
in conjunction with an employee’s own outside sales or solicita-
tions work is exempt work. On the other hand, promotional work 
that is incidental to sales made, or to be made, by someone else 
is not exempt outside sales work.”  See 29 C.F.R. § 541.503(a).

Therefore, in Christopher, the Supreme Court was faced 
with the task of untying a gordian-knot. That is, should the 
court determine whether detailers were regularly engaged in 
making sales under the FLSA, and therefore, exempt as outside 
salesmen, or defer to the interpretation given by the DOL, that 
they were just engaged in non-exempt promotional work. To 
overcome the challenge, the court first had to adopt a position 
as to what deference was owed to the DOL in its interpretation of 
its regulations, in particular, as to the outside salesman’s exemp-
tion and the “sales” requirement.

The Question of Feference to the DOL’s Interpretation: 
Controlling Deference v. Persuasiveness

In Christopher, the Supreme Court‘s opinion noted that 
after about 70 years of silence in which the DOL did not enforce 
any action against the pharmaceutical industry for its practice 
of classifying detailers as exempt employees, finally, in 2009, 
it adopted the position that detailers were not exempt outside 
salesmen; albeit in an amicus curiae brief filed in a case before 
the 2nd Circuit.
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The petitioners in Christopher had argued before the dis-
trict court and the 9th Circuit that such interpretation was 
controlling based upon the case of Auer v. Robbins, 519 US 452 
(1997). In Auer, the Supreme Court had held that the Secretary 
of Labor’s interpretation of the DOL’s regulations was control-
ling, unless plainly erroneous or inconsistent with the regula-
tion.  Auer, Id., at page 461. Such deference is equally extended 
to the Secretary’s positions “in the form of a legal brief.” Auer, 
Id., at page 462.

In Christopher, the Supreme Court summarized the excep-
tions to the controlling deference doctrine. According to the 
opinion, deference is inappropriate not only when the interpre-
tation is plainly erroneous or inconsistent with the regulation, 
but also when there is reason to suspect that it does not reflect 
the agency’s fair and considered judgment on the matter in 
question. Christopher, Id., at page 10. The latter might occur 
when the interpretation (i) conflicts with a prior interpretation; 
(ii) is nothing more than a convenient litigating position; (iii) or 
is a post hoc rationalization advanced by the agency seeking to 
defend past agency action against attack.  Christopher, Id., at 
page 10.

In Christopher, the Supreme Court rejected the application 
of the controlling deference doctrine, mostly based upon fair 
play concepts. Christopher, Id., at pages 10-12. In what seems 
to be the application of the ancient maxim of “silence shows 
consent,” the Court noted the effect of the DOL’s decades-long 
inaction against the industry for what was a known and com-
mon practice of considering detailers as exempt employees. 
It reasoned that under the circumstances, the application of 
its interpretation the “potential for unfair surprise is acute.” 
Christopher, Id. at page 13. Probably equally important was the 
effect of such interpretation over the industry.  The court noted 
that such interpretation “would pose potentially massive liabil-
ity. . . for conduct that occurred well before the interpretation 
was announced.” Christopher, Id., at page 10.

The Court also rejected considering such regulations as 
persuasive, while noting the DOL’s convenient, but incon-
sistent, interpretations about what a “sale” is. The DOL had 
argued in another case before the Second Circuit and, in this 
case before the 9th Circuit, that a sale required a consum-
mated transaction in order to advance the position that the 
non-binding commitment between detailers and physicians 
was not equivalent to a sale. The DOL’s reasoning was that 
since detailers were prohibited by federal regulations to sell 
their products to physicians, the non-binding commitment 
failed to satisfy the statutory and regulatory sales requirement. 
At the Supreme Court level, the argument was totally different 
according to the DOL’s adopted position. According  to the 
DOL’s convenient and newly adopted position, in order to make 
a sale, a transfer of title to the property at issue was required. 
This new interpretation was inconsistent with the FLSA, which 
defines the term “sale” to include, among other things, a con-
signment for sale, which does not involve any transfer of title. 
Christopher, Id., at page 15.

The Court’s Interpretation of the Exemption
Having rejected the DOL’s interpretation, the Court resort-

ed to statutory and regulatory canons of construction in order to 
determine how the exemption should be enforced with respect 
to detailers.

With respect to the statutory exclusion, the Court referred 
to the definition provided; it exempts anyone employed “ …
in the capacity of outside salesman” as the term is defined in 
the DOL’s regulations. See 29 U.S.C. §  213(a)(1) (emphasis 
supplied). Such emphasis on the “capacity” engaged in by the 
employee, according to the Court, favors an inquiry on the “ 
… employees’ responsibilities in the context of the particular 
industry in which the employee works.” Christopher, Id. at 
page 17 (emphasis supplied). On the other hand, the regulations, 
in the definition of the term, refer as their primary duty that 
of … “making sales within section 3(k) of the [FLSA].” See 29 
C.F.R. § 541.500(a)(1). According to the Court a perusal of the 
statute’s definition of the term “sales” reflects a broad definition, 
which includes “ … any sale, exchange, contract to sell, con-
signment for sale, shipment for sales; or other disposition.” See 
29 U.S.C. 203 (k) (emphasis supplied). Such broad definition, 
which includes as “sales,” transactions which are not ordinarily 
considered as such in a technical sense, is evidence, according to 
the Court, of the Congress’ intention to “accommodate industry 
by industry variations of selling commodities.” Christopher, Id., 
at page 19. In contrast, the DOL’s narrow interpretation would 
defeat Congress’ intention. Christopher, Id., at page 19.

In consequence, in view of the Court’s rationale on the term 
“sales,” in the pharmaceutical industry, obtaining non-binding 
commitments from a physician to prescribe drugs is a sale with-
in the meaning of the FLSA. As a result, the FLSA’s exemption 
for the category of outside salesman applies to detailers; more 
so considering that their “ … end goal was not merely to make 
physicians aware of the medically appropriate uses of a particu-
lar drug [; but] to convince physicians actually to prescribe the 
drug in appropriate cases.” Christopher, Id., at page 24. ■
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To Friend or Not to Friend—That is the 
Question: Social Media Regulation  

in the Workplace
By Corie J. Tarara and Tara R. Craft

On March 20, 2012, the Associated Press reported three 
instances of employers asking employees or applicants for access 
to their Facebook accounts, either directly by requesting a pass-
word, or indirectly by asking them to ‘friend’ company person-
nel or by asking them to log in on a company computer. One 
of those instances involved Robert Collins, who was returning 
to his job with the Maryland Department of Public Safety and 
Correctional Services. He was asked for his login and password 
to his Facebook account, a request with which he complied—
and then subsequently notified the ACLU about the practice. 
The ACLU protested, and Collins’ case spurred the Maryland 
Legislature to pass a law in 2012 prohibiting employers from 
demanding or requiring employees or applicants to disclose 
usernames and passwords to personal social media accounts. 
The Maryland law took effect on Oct. 1, 2012.1 

The AP article created a flurry of legislative activity and 
statements from elected officials decrying the practice. Shortly 
after the AP published its article, Facebook’s chief privacy officer 
Erin Egan warned on Facebook that employers who demand 
passwords of job applicants are invading the personal privacy 
of the Facebook account holder. Other states quickly followed 
Maryland’s example. On Aug. 1, 2012, Illinois became the second 
state to pass legislation making it illegal for employers to seek 
passwords from employees and applicants.2 The Illinois law, 
which takes effect January 1, 2013, still permits employers to 
request user names so that public online information may be 
viewed, but prohibits them from requesting passwords to access 
private portions of an employee or job applicant’s online profile.  

Similar bills are pending in eleven other states: California,3 
Delaware,4 Michigan,5 Minnesota,6 Missouri,7 New Jersey,8 
New York,9 Ohio,10 Pennsylvania,11 South Carolina,12 and 
Washington.13  The proposed legislation in these states shares 
the common denominators of prohibiting employers from 
requiring employees or applicants to provide access to their 
social media accounts. Delaware additionally seeks to prohibit 
an employer from requiring someone to log in to a social media 
account in their presence (known as “shoulder surfing”), and 
from using another person (i.e. an individual who is already a 
Facebook friend) from reporting content of someone’s social 
media account.

Several states have included exceptions in their legislation. 
For example, the Maryland law makes exceptions for investiga-
tions regarding securities fraud or trade secrets misappropria-
tions; Delaware makes an exception for investigations by financial 
regulators, and employers may conduct internal investigations 
into employee wrongdoing associated with financial regulations.  

Some states have included provisions granting employers 
limited leeway. New York permits employers to seek logins or 
passwords for accounts that provide access to the employer’s 
internal computer or information systems. As noted above, the 
Illinois law permits employers to ask for usernames so they 
could view publicly available information. California has the 

only pending legislation providing employers with a built-in 
shield from potential claims of negligence for failure to “exercise 
reasonable care to discover whether a potential employee is unfit 
or incompetent.” 

Michigan, New Jersey, and California additionally seek 
to prohibit educational institutions from gaining access to 
students’ or potential students’ social media accounts, and 
Delaware recently passed legislation to that effect.14

The enforcement mechanisms associated with these bills 
vary. The language in the proposed legislation of six states—
California, Maryland, Minnesota, Missouri, two of the bills in 
New York and South Carolina—contains no remedy. The other 
bills generally contain a mix of civil and administrative rem-
edies, and Michigan’s version makes its violation punishable up 
to 93 days in jail as a misdemeanor offense.

In addition to the state legislation, two bills have been intro-
duced in Congress, the Social Networking Online Protection 
Act,15 or SNOPA, and the Password Protection Act of 2012.16  At 
the heart of the bills is the prohibition on current and potential 
employers from requiring an employee to provide a username 
or password to access a social networking website or private 
email account.  According to the authors of the bill, Reps. 
Eliot Engel (D-N.Y.), Jan Schakowsky (D-Ill.) and Michael 
Grimm (R-N.Y.), SNOPA “was created to prevent employers, 
schools and universities from demanding usernames and pass-
words from current employees and students, or prospective 
ones. This applies to websites such as Facebook, MySpace and 
Twitter, and also protects email and any other personal user 
generated content.” SNOPA would also apply to schools and 
universities, offering students the same privacy protections. In 
addition to prohibiting employers from requiring employees 
or applicants to provide access to private online content, the 
legislation makes it unlawful for employers to discharge, dis-
cipline, discriminate against, deny employment or promotion, 
or threaten any such action against employees or prospective 
employees for refusing to provide access or for filing a com-
plaint. The act likewise prohibits schools from demanding 
account information, and from discharging, disciplining, dis-
criminating against, denying admission to, suspending, expel-
ling, or threatening to take action against students or potential 
students who refuse to provide such access. On June 30, 2012, 
the bill passed the senate unanimously.

The Password Protection Act of 2012 was introduced on May 
9, 2012, and prohibits an employer from compelling or coercing 
an employee or applicant to authorize access to a computer that 
does not belong to the employer, or from discharging, discrimi-
nating against or disciplining an employee for declining to do so. 
The Password Protection Act is proposed as an addition to the 
existing Computer Fraud and Abuse Act.17

Despite the swift reactions by the states who have imple-
mented the legislative process to prevent employers from seek-
ing access to private social media accounts, and the federal 
congressional equivalent, there is little in the way of evidence 
supporting the need for such legislation. Apart from the three 
incidents listed by the AP in its article, there is very little avail-
able data confirming that employers are commonly requesting 
access to employees’ accounts. In fact, the incident most often 
cited by subsequent articles—that of Collins—took place in 
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2010. Apart from those mentioned by the AP, there appear 
to be no more recently reported cases of employers request-
ing Facebook passwords from employees, or cases of schools 
requesting them from students. This begs the obvious question 
as to whether the practice is as widespread as the media coverage 
and fast legislative response would indicate.  

The necessity of the legislation is further complicated by 
the fact that employers’ requests for passwords may already be 
deemed illegal under the Stored Communications Act (SCA), 18 
U.S.C. § 2701, which prohibits unauthorized access to electronic 
communication services. On March 25, 2012, several days after 
the AP article, Sen. Richard Blumenthal, D-Conn. and Charles 
Schumer, D-N.Y., requested an investigation by the Equal 
Opportunity Employment Commission and the Department of 
Justice into whether the SCA prohibits employers from request-
ing login information.18

However, several courts have already had the opportunity to 
address the issue. In Pietrylo v. Hillstone Restaurant Group,19 
the court upheld a jury verdict that found an employer had 
violated the SCA by asking an employee to provide her MySpace 
account login information in order to access a chat group on 
the site created by employees. The jury found that the access 
was unauthorized because the employee felt she had to provide 
her password because her manager had asked for it, and that she 
was therefore coerced into providing it.  Similarly, in Konop v. 
Hawaiin Airlines, Inc.,20 the Ninth Circuit found that Hawaiian 
Airlines violated the SCA by accessing a private website created by 
one of its pilots that was used to criticize the airline. The airline 
asked two other employees, who had password access to the site, 
to provide their passwords. Despite the fact that the employees 
gave the airline their usernames and passwords and permission 
to use the site, the court found that they were not authorized to 
grant access to the site, and the employers actions did not fall 
within the liability exception set out in § 2701(c)(2). In Snyder 
v. Fantasy Interactive, Inc.,21 two plaintiffs were terminated after 
their employer accessed their Skype accounts and read instant 
message conversations. They brought a claim under the SCA, 
which was pled sufficiently to survive the defendant’s motion to 
dismiss because it alleged the defendant accessed communica-
tions occurring outside of the workplace on plaintiffs’ personal 
computers. An employer was again found to violate the SCA 
when it obtained an employee’s username and password to a pri-
vate Hotmail account, which it then used to read the employee’s 
emails. Pure Power Boot Camp v. Warrior Fitness Boot Camp.22 
Similarly, in Shefts v. Petrakis,23 the employer’s unauthorized 
installation of spyware to recover text and email messages from 
work and personal accounts violated the SCA.

In addition to possible statutory violations, employees 
may have a simple right of privacy claim to their social media 
accounts and communications. It is difficult to make the 
argument that information exposed to hundreds of friends on 
Facebook could be considered private in the context of that 
term as it is most often used in the law. A reduced expectation of 
privacy in information that is distributed to sometimes a great 
number of people on an internet website could be presumed. 
Recently, however, a plaintiff’s claim based on common law 
invasion of privacy in such an instance survived a Rule 12(b)(6) 
motion to dismiss. In Ehling v. Monmouth-Ocean Hosp. Service 

Corp.,24 the plaintiff’s supervisor viewed a negative post on the 
plaintiff’s Facebook page coercing a coworker, and ‘friend’ on the 
plaintiff’s Facebook page, into accessing the page in the presence 
of the supervisor. The plaintiff was subsequently terminated, and 
brought suit against her employer. In ruling on the defendant’s 
motion to dismiss, the court allowed the plaintiff’s claim for 
common law invasion of privacy to stand, acknowledging that 
“privacy in social networking is an emerging, but underdevel-
oped, area of case law,” and that the plaintiff may have had a rea-
sonable expectation of privacy in her Facebook postings because 
she took active steps to protect her page from public viewing.

Much more common than demanding access to employee’s 
Facebook accounts is the implementation by employers of broad 
social media policies that, often improperly, set forth what 
employees may and may not post on Facebook. In the past year, 
the NLRB’s Office of the General Counsel has issued three mem-
oranda regarding social media cases, and discussed in-depth the 
lawfulness of employer social media, and specifically blogging 
and internet posting, policies.25 In essence, any language in such 
a policy that would reasonably tend to chill employees in the 
exercise of their Section 7 rights has been found unlawful by the 
NLRB.  In explaining its approach, the NLRB stated:

Rules that are ambiguous as to their appli-
cation to Section 7 activity, and contain no 
limiting language or context that would clarify 
to employees that the rule does not restrict 
Section 7 rights, are unlawful. See University 
Medical Center, 335 NLRB 1318, 1320-1322 
(2001), enf. Denied in pertinent part 335 F.3d 
1079 (D.C. Cir. 2003). In contrast, rules that 
clarify and restrict their scope by including 
examples of clearly illegal or unprotected con-
duct, such that they would not reasonably be 
construed to cover protected activity, are not 
unlawful. See Tradesmen International, 338 
NLRB 460, 460-462 (2002).

NLRB Memorandum 12-59, p. 3.  Concerted activities under 
Section 7 are activities for the purpose of collective bargaining 
or other mutual aid or protection.

The following are various examples of employer social media 
policies that have been determined by the NLRB to be unlawful: 

•	 Prohibiting employees from posting pictures of them-
selves in any media depicting the company in any way, 
including a uniform or corporate logo;

•	 Prohibiting employees from making disparaging com-
ments when discussing the company or the employee’s 
superiors, coworkers or competitors;

•	 Subjecting employees to discipline for engaging in 
“inappropriate discussions” about the employer, man-
agement or coworkers;

•	 Prohibiting employees from using any social media that 
may violate, compromise, or disregard the rights and 
reasonable expectations as to privacy or confidentiality 
of any person or entity;

•	 Prohibition of “any communication or post that con-
stitutes embarrassment, harassment or defamation of 
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the hospital or of any hospital employee, officer, board 
member, representative, or staff member”;

•	 Prohibiting “statements that lack truthfulness or that 
might damage the reputation or goodwill of the hospi-
tal, its staff, or employees”;

•	 Prohibiting employees on their own time from “talking 
about company business on their personal accounts; 
from posting anything they would not want their man-
ager or supervisor to see or that would put their job 
in jeopardy; from disclosing inappropriate or sensitive 
information about the employer; and from posting any 
pictures or comments involving the company or its 
employees that could be construed as inappropriate”

•	 Instructing employees “not to release confidential 
guest, team member or company information”;

•	 Instructing employees not to share confidential infor-
mation with co-workers unless they need the infor-
mation to do their job, and not to have discussions 
regarding confidential information in the breakroom, 
at home, or in open areas and public places;

•	 Cautioning employees to check with the employer prior 
to posting information that may fall into a prohibited 
category;

•	 Instructing employees to report inappropriate internal 
social media activity;

•	 Instructing employees not to comment on legal mat-
ters, including pending legislation or disputes;

•	 Warning employees to avoid harming the image and 
integrity of the company;

•	 Prohibiting employees from expressing personal opin-
ions to the public regarding the workplace, work satisfac-
tion or dissatisfaction, wages, hours or work conditions;

•	 Prohibiting employees from making disparaging or 
defamatory comments;

•	 Prohibiting employees from using social media to 
engage in unprofessional communication that could 
negatively impact the employer’s reputation or inter-
fere with the employer’s mission or unprofessional or 
inappropriate communication regarding members of 
the employer’s community;

	
The NLRB overturned these policies on the grounds that 

the prohibitions could be reasonably construed to prohibit 
protected discussion about an employer’s labor policies or treat-
ment of employees or terms and conditions of employment, or 
specifically encompass topics related to Section 7 activities. On 
the other hand, the NLRB upheld the following policies:

	
•	 Provision stating that harassment, bullying, discrimi-

nation, or retaliation that would not be permissible in 
the workplace is not permissible between co-workers 
online, even if done after hours, from home and on 
home computers;

•	 Rule stating that employees may not post anything on 
the internet in the name of the employer or in a manner 
that could be reasonably be attributed to the employer 
without prior written authorization;

•	 Rule requiring employees to maintain the confiden-

tiality of the employer’s trade secrets and private and 
confidential information;

•	 Prohibiting employees from using or disclosing confi-
dential or proprietary information, including personal 
health information about customers or patients;

•	 Prohibiting employees from discussing launch and 
release dates and pending reorganizations.

In addition, the NLRB has upheld one social media policy in 
its entirety as lawful (reprinted here in its entirety): 

Social Media Policy
Updated: May 4, 2012

At [Employer], we understand that social 
media can be a fun and rewarding way to share 
your life and opinions with family, friends and 
co-workers around the world. However, use 
of social media also presents certain risks and 
carries with it certain responsibilities. To assist 
you in making responsible decisions about 
your use of social media, we have established 
these guidelines for appropriate use of social 
media.

This policy applies to all associates who work 
for [Employer], or one of its subsidiary compa-
nies in the United States ([Employer]).

Managers and supervisors should use the 
supplemental Social Media Management 
Guidelines for additional guidance in admin-
istering the policy.

GUIDELINES
In the rapidly expanding world of elec-

tronic communication, social media can mean 
many things.  Social media includes all means 
of communicating or posting information or 
content of any sort on the Internet, including 
to your own or someone else’s web log or blog, 
journal or diary, personal web site, social net-
working or affinity web site, web bulletin board 
or a chat room, whether or not associated or 
affiliated with [Employer], as well as any other 
form of electronic communication.

The same principles and guidelines found 
in [Employer] policies and three basic beliefs 
apply to your activities online. Ultimately, you 
are solely responsible for what you post online. 
Before creating online content, consider some 
of the risks and rewards that are involved. 
Keep in mind that any of your conduct that 
adversely affects your job performance, the 
performance of fellow  associates or otherwise 
adversely affects members, customers, suppli-
ers, people who work on behalf of [Employer] 
or [Employer’s] legitimate business interests 
may result in disciplinary action up to and 
including termination.



Winter 2013 | 14 | The Labouring Oar

Know and follow the rules
Carefully read these guidelines, the 

[Employer] Statement of Ethics Policy, 
the [Employer] Information Policy and the 
Discrimination & Harassment Prevention 
Policy, and ensure your postings are consis-
tent with these policies. Inappropriate post-
ings that may include discriminatory remarks, 
harassment, and threats of violence or similar 
inappropriate or unlawful conduct will not be 
tolerated and may subject you to disciplinary 
action up to and including termination.

Be respectful
Always be fair and courteous to fellow 

associates, customers, members, suppliers or 
people who work on behalf of [Employer]. 
Also, keep in mind that you are more likely to 
resolved work related complaints by speaking 
directly with your co-workers or by utilizing 
our Open Door Policy than by posting com-
plaints to a social media outlet. Nevertheless, 
if you decide to post complaints or criticism, 
avoid using statements, photographs, video or 
audio that reasonably could be viewed as mali-
cious, obscene, threatening or intimidating, 
that disparage customers, members, associates 
or suppliers, or that might constitute harass-
ment or bullying. Examples of such conduct 
might include offensive posts meant to inten-
tionally harm someone’s reputation or posts 
that could contribute to a hostile work envi-
ronment on the basis of race, sex, disability, 
religion or any other status protected by law 
or company policy.

Be honest and accurate
Make sure you are always honest and 

accurate when posting information or news, 
and if you make a mistake, correct it quickly. 
Be open about any previous posts you have 
altered. Remember that the Internet archives 
almost everything; therefore, even deleted 
postings can be searched. Never post any infor-
mation or rumors that you know to be false 
about [Employer], fellow associates, mem-
bers, customers, suppliers, people working on 
behalf of [Employer] or competitors.

Post only appropriate and respectful content
•	 Maintain the confidentiality of 

[Employer] trade secrets and pri-
vate or confidential information. 
Trades secrets may include informa-
tion regarding the development of 
Systems, processes, products, know-
how and technology. Do not post 
internal reports, policies, procedures 
or other internal business-related 

confidential communications.
•	 Respect financial disclosure laws. It 

is illegal to communicate or give a 
“tip” on inside information to others 
so that they may buy or sell stocks 
or securities. Such online conduct 
may also violate the Insider Trading 
Policy.

•	 Do not create a link from your blog, 
website or other social networking 
site to a [Employer] website without 
identifying yourself as a [Employer] 
associate.

•	 Express only your personal opinions. 
Never represent yourself as a spokes-
person for [Employer]. If [Employer] 
is a subject of the content you are 
creating, be clear and open about 
the fact that you are an associate and 
make it clear that your views do not 
represent those of [Employer], fellow 
associates, members, customers, sup-
pliers or people working on behalf of 
[Employer]. If you do publish a blog 
or post online related to the work 
you do or subjects associated with 
[Employer], make it clear that you are 
not speaking on behalf of [Employer]. 
It is best to include a disclaimer such 
as “The postings on this site are my 
own and do not necessarily reflect the 
views of [Employer].”

Using social media at work
Refrain from using social media while on 

work time or on equipment we provide, unless 
it is work-related as authorized by your manag-
er or consistent with the Company Equipment 
Policy.  Do not use [Employer] email addresses 
to register on social networks, blogs or other 
online tools utilized for personal use.

Retaliation is prohibited
[Employer] prohibits taking negative 

action against any associate for reporting a 
possible deviation from this policy or for coop-
erating in an investigation. Any associate who 
retaliates against another associate for report-
ing a possible deviation from this policy or for 
cooperating in an investigation will be subject 
to disciplinary action, up to and including 
termination.

Media contacts
Associates should not speak to the media 

on [Employer’s] behalf without contacting the 
Corporate Affairs Department. All media inqui-
ries should be directed to them.

For more information
If you have questions or need further guid-
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ance, please contact your HR representative. ■

***

Corie Tarara is a senior associate at the labor and 
employment boutique firm Seaton, Peters & Revnew, P.A. in 
Minneapolis, Minn. She represents and counsels employers in 
all aspects of employment law, focusing on prevailing wage 
issues and wage and hour litigation. 

Tara Craft is an associate at Seaton, Peters & Revnew, P.A. 
and also counsels employers; she was recently involved in the 
successful repeal of the Minnesota Child Care Act. Craft previ-
ously served as a law clerk in U.S. District Court for the District 
of Minnesota.
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acknowledged that the affirmative consent requirements neces-
sary in order to provide electronic communications to Consent 
Employees may be inadequate. The release provides more relaxed 
standards for the provision of Participant-Level Fee Disclosure, 
as described below.  Pursuant to the release, plan administra-
tors may provide Participant-Level Fee Disclosures electroni-
cally under the general safe-harbor rules, or plan administrators 
may follow the more relaxed rules described in the release. The 
release is a “temporary enforcement policy” until the DOL issues 
further guidance, which is expected in 2012. 

Consent Under the Release. The consent provisions of the 
release contain the most modifications as compared to the gen-
eral safe-harbor rules. Under the release, the plan administrator 
must provide each individual with an initial notice and an annual 
notice, generally setting forth how the individual can access the 
information electronically, a brief statement of the information 
in the Participant-Level Fee Disclosure, information on receiv-
ing a paper Participant-Level Fee Disclosure and opting out of 
electronic communications, and the initial notice must request 
that the individual voluntarily provide his or her email address.  

General Release Requirements. In delivering the Participant-
Level Fee Disclosures, the plan administrator must take mea-
sures reasonably calculated to ensure that the electronic delivery 
results in actual receipt (i.e., return receipt notice); the confi-
dentiality of the communications should be protected; and the 
Participant-Level Fee Disclosures should be written in a manner 
that is understandable by the average plan participant.   

Is The release a Harbinger of the Future? While the release 
is merely a temporary band-aid, applicable to a small sub-set 

of DOL-required participant notices, it is an important docu-
ment, in that the DOL has recognized the need to revise the 
current electronic communication rules to better suit the 
overall needs of plan administrators and employees. It may be 
that the release is a harbinger of future changes to the general 
DOL and IRS rules regarding electronic communications, and, 
if so, plan administrators should keep a close eye on any future 
developments. ■  

BENEFIT continued from page 8


