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HISTORY OF INA 237(a)(1)(H)

• In 1957, Congress required a waiver of deportation for immigrants who had
committed fraud but had significant family ties to the United States.

• In 1961, Congress made the fraud waiver discretionary, which remained at
previous section 241(f) of the INA, 8 U.S.C. § 1251(f) (1964) until 1990.

• In interpreting the purpose of the fraud waiver the Supreme Court explained that
Congress intended with this legislation “to unite families.” INS v. Errico, 385 U.S.
214, 224 (1966).

• In 1990 Congress passed the Immigration Act of 1990 (IMMACT 90). In doing so,
Congress repealed INA 241(f) and created in its place a new section 241(a)(1)(H)
entitled “Waiver authorized for certain misrepresentations.” 104 Stat. at 5079, 5081.

• In 1996 Congress amended the statute, moving the “fraud waiver” to INA
237(a)(1)(H), which created the waiver that exists today.
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INA 237(a)(1)(H)

The provisions of this paragraph relating to the removal of aliens within the United States on the
ground that they were inadmissible at the time of admission as aliens described in section
1182(a)(6)(C)(i) of this title, whether willful or innocent, may, in the discretion of the Attorney
General, be waived for any alien (other than an alien described in paragraph (4)(D)) who-

(i)(I) is the spouse, parent, son, or daughter of a citizen of the United States or of an alien lawfully
admitted to the United States for permanent residence; and (II) was in possession of an immigrant
visa or equivalent document and was otherwise admissible to the United States at the time of such
admission except for those grounds of inadmissibility specified under paragraphs (5)(A) and (7)(A)
of section 1182(a) of this title which were a direct result of that fraud or misrepresentation.

(ii) is a VAWA self-petitioner.

A waiver of removal for fraud or misrepresentation granted under this subparagraph shall also
operate to waive removal based on the grounds of inadmissibility directly resulting from such
fraud or misrepresentation.
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ELIGIBILITY FOR 237(A)(1)(H) WAIVER

• The requirements of 237(a)(1)(H) are that the person: 

(1) was granted LPR status; 

(2) was inadmissible under section 212(a)(6)(C)(i) at the time of being granted LPR 

status; 

(3) is the spouse, parent, son or daughter of a U.S. citizen or LPR; 

(4) was otherwise admissible when granted LPR status “except for those grounds of 

inadmissibility that were a direct result of that fraud or misrepresentation.”
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ELIGIBILITY FOR 237(A)(1)(H) WAIVER

The statute goes on to state that the “waiver of removal

for fraud or misrepresentation granted under this

subparagraph shall also operate to waive removal

based on the grounds of inadmissibility directly resulting

from such fraud or misrepresentation.”
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Matter of Gordon Ndok Tima, 
26 I&N Dec. 839 (BIA 2016)

In Matter of Gordon Ndok Tima, 26 I&N Dec. 839 (BIA 2016) the
Board of Immigration Appeals clarified eligibility for a waiver of
deportability under INA § 237(a)(1)(H). This waiver is available to
persons in proceedings who were inadmissible at the time of
admission or adjustment due to fraud, but who were
nevertheless granted LPR status. This waiver is commonly used
to prevent deportation of children or sons/daughters of LPRs who
were married at the time of being granted LPR status. But it
could also be used to waive other types of fraud.
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Matter of Gordon Ndok Tima, 
26 I&N Dec. 839 (BIA 2016)

FACTS:
• The respondent is a native and citizen of Cameroon who was admitted to the United States as a student. Subsequently,

he married an U.S. citizen and his status was adjusted to that of a conditional permanent resident based on his marriage
to a United States citizen. However, the respondent’s first marriage to a United States citizen, which was the basis for his
conditional permanent resident status, ended in divorce.

• The respondent entered into his second marriage with another United States citizen. The DHS started removal
proceedings, alleging that the respondent adjusted his status based on fraudulent marriage to a U.S. citizen, and he was
convicted of making materially false statements regarding his marriage, and that his marriage was entered into solely for
the purpose of obtaining immigration benefits. The respondent was charged with removability under sections
237(a)(1)(G)(ii) and (2)(A)(i) of the Act as an alien who has committed marriage fraud and who has been convicted of a
crime involving moral turpitude (CIMT), respectively.

• DHS terminated the respondent’s conditional permanent resident status and lodged an additional charge of
removability under section 237(a)(1)(D)(i) of the Act that the respondent’s conditional permanent resident status had
been terminated.

• During the proceedings, the Immigration Judge found that the respondent is removable. Subsequently, respondent filed
a motion to terminate proceedings, arguing that he was entitled to apply for a waiver of his marriage fraud under section
237(a)(1)(H) of the Act and eligible for adjustment of status based on his current marriage to a United States citizen.
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Matter of Gordon Ndok Tima, 
26 I&N Dec. 839 (BIA 2016)

FACTS:

• The Immigration Judge denied the motion to terminate the proceedings. The Immigration Judge found that the
respondent’s conditional permanent resident status was automatically terminated, leaving him with no lawful
permanent resident status.

• The Immigration Judge also determined that the respondent’s conviction for making materially false statements
regarding his marriage is for a CIMT, and she sustained the charge under section 237(a)(2)(A)(i) of the Act.

• She also found the respondent ineligible for a fraud waiver under section 237(a)(1)(H) because he was not charged
with removability under section 237(a)(1)(A) of the Act as being inadmissible at time of adjustment of status.
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FACTORS IJ TAKE INTO CONSIDERATION 
FOR 237 (A)(1)(H)  

• Even when an applicant is eligible to apply for this waiver by statute, an immigration judge has the discretion
to deny or approve the waiver.

• This was further explained in the BIA decision, Matter of Tijam, which concluded that an immigration judge
“must look at each of the adverse factors, including the alien’s initial fraud, to determine whether, in light of
the factors presented, a waiver of deportability should be granted to maintain the alien’s family unity and
strong ties to the United States.” Matter of Tijam, 22 I&N Dec. 408, 417 (1998).

• Negative factors:
 nature and underlying circumstances of the fraud or misrepresentation involved;
 if the applicant has a criminal record and, if so, the nature, seriousness, and time of that record;
 and any other evidence that deems the applicant of poor moral character.

• Positive factors:
 family ties in the United States;
 residence of a long duration in the United States;
 employment history;
 property or business ties;
 evidence of value and service to the community; as well as other evidence of the alien's good moral

character.
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Scenario #1 – Ms. A from Philippines:

FACTS:

 Ms. A entered the US as a LPR with an immigrant visa issued to her as the unmarried daughter of a United
States citizen

 Two years later, Ms. A visited Philippines and was married in religious ceremony.

 Three years later Ms. A filed for Naturalization and listed 4 children: two born in the United States and two
born in the Philippines prior to her immigration.

 At the interview Mrs. A is confronted with a marriage contract prior to her immigration and the fact that she
failed to disclose the two children born in the Philippines on her earlier application for an immigrant visa.

 Ms. A withdrew her naturalization application

 Ms. A was charged with removability

DOES MS. A QUALIFY FOR 237(A)(1)(H) WAIVER?
(See Matter of Tijam, 22  I&N Dec. 408 (BIA 1998))
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212 (K) WAIVER
INA §212(k) provides, as follows:

Attorney General’s discretion to admit otherwise inadmissible aliens who
possess immigrant visas – Any alien, inadmissible from the United States under
paragraph (5)(A) or (&)(A)(i) of subsection (a), who is in possession of an
immigrant visa may, if otherwise admissible, be admitted in the discretion of
the Attorney General if the Attorney General is satisfied that inadmissibility
was not known to, and could not have been ascertained by the exercise of
reasonable diligence by, the immigrant before the time of departure of the
vessel or aircraft from the last port outside the United States and outside
foreign contiguous territory or, in the case of an immigrant coming from
foreign contiguous territory, before the time of the immigrant’s application for
admission.
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Matter of Aurelio, 19 I&N Dec. 458 (BIA 1987)

In Aurelio, the petitioner’s death resulting in the revocation of the I-130
petition did not entitle the respondent in that case to a 212(k) waiver as the
respondent should have known about the inadmissibility arising out of
the death of her father one year prior to her departure. Matter of Aurelio, 19
I&N Dec. 458 (BIA 1987).
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Unpublished Decision: Jin Hee Shin 
(BIA Feb. 4, 2014)FACTS:

• The respondent in the case entered the United States in 2000 after the approval of a visa petition
filed by her mother, who acquired permanent residency in 1991. Unbeknownst to the respondent,
her mother’s permanent residency card was obtained through a massive bribery scheme involving a
corrupt former INS supervisor.

• After the scheme was uncovered, immigration authorities sought to remove not only the direct
beneficiaries of the fraud but any relatives they subsequently sponsored. The respondent first learned
of the problem while visiting South Korea in 2003, when her brother called to say an issue might exist
with her mother’s “green card” and that she should immediately return to the United States.

• The respondent reentered the country without incident, but was later charged with removability
under Section 237(a)(1)(A) of the INA because her original immigrant visa was not validly issued. The
respondent applied for a Section 212(k) waiver, which is available to noncitizens who were unaware
that their immigrant visas were invalidly obtained, who could not have discovered the problem “by
the exercise of reasonable diligence,” and who were otherwise admissible.
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Unpublished Decision: Jin Hee Shin 
(BIA Feb. 4, 2014)

BIA noted that the respondent was wholly unaware of the bribery
scheme and should not be held responsible for fraud committed by
others. Unlike the Immigration Judge, BIA found the respondent’s
failure to advise authorities upon returning from her 2003 trip was not
an adverse discretionary factor.
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Scenario #2 – Mr. B from India:

FACTS:

 Mr. B married US citizen in India through an arranged marriage, which based on the record was
undoubtedly bona fide.

 Mr. B received an immigrant visa at the US Embassy, based on the US Citizen spouse filing an I-130 petition.

 Mr. B travelled to the US and was refused admission at the airport when his wife alerted CBP officials that he
married her solely for the green card and that he had physically abused her. Three days later, she withdrew
the I-130 petition she had filed on behalf of the respondent.

 After two years, Mr. B was served with a with a Notice to Appear charging him with removability under INA
§ 212(a)(7)(A)(I)(i) as an alien not in possession of a valid entry document.

DOES MR. B QUALIFY FOR A 212(K) WAIVER?
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Scenario #2 – Mr. B from India:

IJ found Mr. B to be eligible for the waiver as he was unaware of
the ground of inadmissibility before he embarked upon his
journey to the US.



#ImmigrationLaw #FBA

COMMONLY USED WAIVERS

Ivan Yacub, Esq. 
Yacub Law Office
12761 Darby Brook Ct, Suite 102
Woodbridge, VA 22192
Tel: 703-533-2347
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209(c) waivers – what is waived, 
what is waivable and what 

cannot be waived
1. Waiver for refugees or asylees.
2. Must file the adjustment application pursuant to 8 U.S.C. Section 

1159.
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The Importance of a 209(c) Waiver

Non citizens adjust without a waiver, can be denied citizenship after filing the 
N-400 for not lawfully adjusting to lawful permanent residence.

DHS can seek to denaturalize a United States citizen because he/she did not file 
a 209(c) waiver with the adjustment of status application.
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What is Waived
No need for 209(c) Waiver

1. Public Charge – inadmissibility ground under INA Sec. 212(a)(4) 
2. Labor Certification – inadmissibility ground under INA Sec. 212(a)(5); and
3. Proper documentation at time of entry – INA Sec. 212(a)(7)(A) .
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What Cannot be Waived
Controlled Substance Traffickers – INA 212(a)(2)(C)

Practice Pointer – the non citizen does not have to be a trafficker in 
controlled substance – the inadmissibility ground is broad enough to include 
persons whom the immigration officer “has reason to believe” trafficked in a 
controlled dangerous substance.

Terrorism and Foreign Policy Grounds– INA 212(a)(3)(A), (B), (C) or (E). 
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What Can Be Waived

Any other inadmissibility ground contained in INA 212.

Practice Pointer – Recurring Fact Patterns in Asylee Adjustment of Status;

Review if the non citizen brought a child to the United States unlawfully. If so, 
file a 209(c) waiver to waive the alien smuggling charge.
Review the manner of entry into the United States. If the non citizen used a 
fake passport, make sure you seek a waiver.
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Standard for a 209(c) Waiver
209(c) waivers can be granted for:

1. Humanitarian Purposes;
2. Assure Family Unity; or 
3. Unless otherwise in the Public Interest.

The waiver is discretionary and the non citizen must show a 
favorable exercise of discretion.
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Matter of Jean, 23 I&N Dec. 373 (AG 2002) and the 
Exceptional and Extremely Unusual Standard

The standard created in Matter of Jean – waiver should be denied if the alien is 
“violent or dangerous” except in “extraordinary circumstances” involving 1. 
national security; 2. foreign policy considerations; or 3. a showing of exceptional 
and extremely unusual hardship.

Practice Pointer – not all crimes makes a non citizen inadmissible. In Matter of Jean, 
the underlying crime was involuntary manslaughter and courts have held that that 
offense does not involve CIMT. United States ex. Rel. Mongiovi v. Karnuth, 30 F.2d 
825 (W.D. NY 1929).

Matter of Jean is premised on the fact that the non citizen is a violent or dangerous 
person but the crime is not a crime of violence. See, Jobson v. Ashcroft, 326 F.3d 367 
(2nd Cir. 2003).
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The Exceptional and Extremely Unusual Factors 
– What must be proven in a 209(c) waiver
Family ties in the United States and abroad
Length of residency in the United States
Health conditions
Country conditions – economic and political
Financial status of the non citizen
Other means of adjusting
Immigration History
Position in the Community
These are the Matter of Anderson factors but must be weighed differently.
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How to file a 209(c) Waiver
Complete Form I-602
There is no filing fee
If the non citizen does not have a criminal record, straight forward 
discretionary analysis
If the non citizen has a criminal record, review the record pursuant to 
Matter of Jean.
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Jurisdiction over the 209(c) Waiver

Refugees must apply and seek a waiver with the USCIS office. If 
denied and placed in removal proceedings, can seek a waiver with 
the Immigration Court. Matter of H-N-, 22 I&N Dec. 1039 (BIA 1999);

Asylees in removal proceedings may seek to adjust with a 209(c) 
waiver in immigration court. There is no need to first file the 
applications with USCIS. Matter of K-A-, 23 I&N Dec. 661 (BIA 2004).
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Did my client say that? 212(i) waivers for fraud or 
willful misrepresentation of a material fact

The inadmissibility ground – INA Section 212(a)(6)(C) –

Any alien who, by fraud or willfully misrepresenting a material 
fact, seeks to procure (or has sought to procure or has procured) 
a visa, other documentation, or admission into the United States, 
or other benefit provided under this chapter is inadmissible.
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Fraud and Material Misrepresentation 
Defined

Fraud 
The non citizen knows that the statement is false,
Makes it with the intent to deceive the government.

Misrepresentation is willful if it is deliberate and voluntary. Misrepresentation 
does not contain the specific intent element to deceive the government.

Not being found credible in an asylum application does not mean that the non 
citizen committed fraud or misrepresentation. 

Xing Yang Yang v. Holder, 770 F.3d 294 (4th Cir. 2014).
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The Fraud or Misrepresentation Must be Material

Materiality Requirement and Kungys v. U.S. 485 U.S. 759 (1988) four part 
test:

The non citizen must have misrepresented or concealed a fact;
The misrepresentation or concealment must be willful;
The fact must be material. A misrepresentation is material if it shuts 
off a line of inquiry that may result in a finding of ineligibility of the 
immigration benefit;
The applicant must have procured or sought to procure an 
immigration benefit.
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212(i) waiver and extreme hardship

If the non citizen committed fraud or a material misrepresentation to 
obtain an immigration benefit, the non citizen must file a 212(i) waiver on 
form I-601.

Must prove extreme hardship to a qualifying family member. The qualifying 
family member can only be a spouse or parent(s), who are permanent 
residents or United States citizens.

Whether to grant the waiver is a discretionary decision.
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Hardship Factors
Family ties in the United States and abroad
Length of residency in the United States
Health conditions
Country conditions – economic and political
Financial status of the non citizen
Other means of adjusting
Immigration History
Position in the Community

Matter of Anderson Factors
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Common Scenarios
Central American national lies to immigration at the border and claims to be Mexican. 

Argue not material and the benefit of voluntary return is not a benefit under the INA – it is 
a bilateral agreement. However, DOS is routinely denying these arguments and be ready to 
file a 212(i) waiver.

Non citizen who does not disclose a child in a diversity lottery visa application. 
Argue not material as the number of children does not affect the non citizen’s eligibility 
under the lottery visa program. This argument carries more weight if the non citizen filed 
an affidavit of support at the consulate and the affiant made sufficient money to cover 
the eventual expenses of the missing child. Be ready to file 212(i) waiver if this argument 
is not successful.

Misrepresentation visa applications and TPS applications. Make sure your 
FOIA the DOS files and USCIS files before filing adjustment applications. 
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