THE VANISHING COURT LIBRARY

BY SPENCER G. SCHARFF & ERIN A. SCHARFF

In September of 2010 the
Judicial Conference approved a
new “Strategic Plan” for the
federal judiciary.! The Strategic
Plan focused on seven issues
or “fundamental policy
guestions and challenges . . .
affecting the judiciary’s mission
and core values.”> Issue 5
“Enhancing Access to the
Judicial Process” outlined a two-fold strategy for
ensuring that the judicial process remained
“comprehensible, accessible and affordable.”

First, it called on the judiciary to
continue to “[e]nsure that court
rules, processes and procedures
meet the needs of lawyers and
litigants in the judicial process.”
Second, it sought to “[e]nsure
that the federal judiciary is open
and accessible to those who
participate in the judicial
process.” These are noble and
important goals for a judiciary serving a democratic
government. Unfortunately, action taken at the very
same Judicial Conference meeting undermines these
lofty aims. In  September 2010, the Judicial
Conference also voted to drastically scale back federal
court libraries and library services. This short
commentary explains why the federal court libraries
play an important role in keeping the judicial process
accessible and why the federal bar, especially its
younger members, should care.

The Ever Shrinking Federal Court Library System

It was not long ago that the federal judiciary boasted
“the world’'s largest law book collection,” whose “2.8
million volumes dwarfled] even the collection of the
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Library of Congress.”® To oversee this massive
collection, the Judicial Conference, in response to a
comprehensive report produced by the Federal Judicial
Center, created the position of Director of Federal
Court Libraries in the Administrative Office in 1979.7
Following the creation of this position, the federal court
library system continued to grow—adding at least 76
new librarian positions in the 1980’s.® And even as
lawyers increasingly relied on electronic research
tools,® the federal judicial remained committed to
maintaining its print collection. For example, in 1997,
the Judicial Conference incorporated “functional
requirements into the United States Courts Design
Guide” that required satellite libraries to be “sufficiently
large” and “encourage[d] the use of, and reaffirm[ed]
the need for, shared use of space .. .”10

Regrettably, in the face of tightening fiscal policies that
followed the bursting of the dot-com bubble and the
Great Recession, the federal judiciary has increasingly
placed its library system on the chopping block. In
2001, following “a comprehensive study of lawbook
and library usage within the judiciary with an eye
toward cutting costs” the Judicial Conference approved
a number of recommendations including the adoption
of “circuit-wide library committees and governance
structures” to actively manage the lawbooks and library
program of the judiciary.?

Such recommendations foreshadowed the more drastic
recommendations to come, including the Judicial
Conference’s 2010 decision to establish “guidelines to
discourage” subscriptions to certain reporters and
assess “the continuing need for each [satellite] library.”
Since approving these recommendations, the federal
court library system has been subjected to significant
cuts. The Judicial Conference’s Court Administration
and Case Management (CACM) Committee has
reported significant cost reductions, including $6.7
million in subscription cancellation in FY2013 as well
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as significant reductions in library space.’? For
example, the Third Circuit has reported that it expects
to cut more than 60,000 square-feet of library space.!3
Perhaps more significantly, the Court system is losing
its librarians, as budget cuts are also affecting staffing
levels.

Why Federal Court Libraries are Worth Preserving

On the surface, the downsizing of the federal judiciary’s
library system seems both pragmatic and reasonable.
Legal research is largely conducted on electronic
databases, and thus visitation to law libraries has
drastically decreased, along with the need to dedicate
space for bookshelves.'* As the members of the
judiciary and their judicial clerks become more reliant
on online resources, these resources have replaced
the print materials. Unfortunately, the online research
materials are not available for public use. This reduced
access has occurred at a time that the practice of law
has seen dramatic shifts, especially amongst young
attorneys.

In recent years, the number of young attorneys
entering solo practices or small firms has increased
rapidly. In 2000, only 32.9% of law school graduates
entering private practice either opened their own law
practice or joined a small firm.15> In 2013, that number
increased to 47.5%.16 |t is this segment of the legal
profession that relies heavily on public-access legal
resources, and thus is directly affected by cuts in law
library resources.’” For example, solo practitioners
and attorneys at small firms often lack resources that
are available to their peers at large firms, including bulk
discounts on online databases, like Westlaw and Lexis.

Solo practices and small firms are likely to pay more for
searchers and have more limited electronic
subscriptions. They are also less likely to maintain
their own law libraries. Public library access to print
treaties and law reporters makes it easier for them to
provide effective legal counsel at reasonable rates.

While the access to legal materials has a more direct
effect on solo and small firm practitioners directly, it is
an issue that the entire bar should care about.*® The
justice system as a whole operates more efficiently and

Page | 2

effectively when all legal counsel (and through them
their clients) has sufficient access to the necessary
legal resources, and thus the federal judiciary’s library
system must be viewed as an essential tool in ensuring
access to justice.1®

Conclusion

The Federal Bar can, and should, work to preserve the
remaining elements of the federal judiciary’s library
system. Recently, the library in the Robert T. Matsui
U.S. Courthouse in Sacramento, CA dedicated a wing
of the library to Anthony M. Kennedy Library and
Learning Center.20 It did so after partnering with the
Sacramento Federal Judicial Library and Learning
Center Foundation, a charitable non-profit public
benefit corporation that can bring in private donations
in support of the library’s mission—“to promote the
public’s understanding of an independent judiciary, the
rule of law in American society, and the rich history of
the Sacramento area federal courts.”?® The model
presented by the Sacramento Courthouse offers a way
of raising the profile of the judicial libraries, but the
Learning Center can only supplement the offerings of
the government library. It cannot provide supplemental
funds for core library functions. As a result, such a
private funding model cannot replace the funding cuts
placed on our libraries.

There is, however, an easier way that members of the
federal bar can bolster this vanishing library system—
simply use the remaining library facilities and
resources, and ensure that members of the judiciary
know that these resources are being utilized.

If it has not already been eliminated, the next time you
are in federal court visit the court’s library. Use the
space to prepare for oral arguments. Ask the librarians
what resources are available for your use. Or for that
matter, visit the federal court library even if you don’t
have other business there. Talk to the librarians about
the resources they have available, so the next time you
have research questions, you know where to look. The
federal judiciary and the federal bar, especially young
attorneys, will rue the day that they let the federal court
library system vanish without a fight.
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