
John G. McCarthy

While it is difficult for me to fathom, more 
than a fifth of my term as the Chair of your 
Section is already over. That realization 
caused me to consider what has transpired 
since October 1.

During those five months, a lot has 
happened in this country that highlights the importance of 
being actively involved in organizations like the Federal Bar 
Association and particularly this Section. I also took this 
opportunity to look forward toward the remainder of my 
term. When it ends on September 30, 2018, this country will 
be involved in mid-term Congressional elections. Regardless 
of political affiliation, I am sure that we can all agree that the 
months between then and now will be interesting ones in our 
capital, and possibly in federal courts throughout this nation.

During my time in this organization I have repeatedly 
witnessed members with different views working together to 
further our Association’s mission – to strengthen the federal 
legal system and administration of justice. We are frequently 
asked to analyze and comment on proposed legislation and 
rules impacting the federal legal system. We sponsor or co-

sponsor programs throughout the United States that educate 
members and non-members thereby improving the admin-
istration of justice. This newsletter gives our members an 
opportunity to be heard by thousands of fellow practitioners 
on significant developments affecting the federal legal system. 
Active involvement in the work of this Section allows each of 
us to contribute to the future of that system. Thus far in my 
term many of you have stepped forward and offered to help 
and I thank each of you that have done so. As my mother used 
to say, many hands make light work. We need as many hands 
as possible to continue the important work of this Section.

Finally, it is my great pleasure to inform you that for the 
first time in our Section’s history we have liaisons from the 
Law Student Division participating in our leadership. Ashley 
Akers, Chair of the Law Student Division, has appointed two 
liaisons to our Section from her Division. James Kelly from the 
University of Mississippi School of Law and Royal Newman II 
from the University of Miami School of Law are the inaugural 
liaisons to our Section. They have already participated in a 
Section Board meeting and we all look forward to working 
with them to coordinate activities between our Section and the 
Law Student Division. SB
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Note from the Editor
Jeffrey T. Cox

All of a sudden it seems, these are tur-
bulent times for our federal courts, with 
immigration and national security issues 
serving as catalysts for a robust national 
conversation about the importance of an 
independent judiciary.

As federal court practitioners, FBA Federal Litigation Section 
members know well the good works of our federal judges and 
their staffs, and all federal court employees. Despite a growing 
number of judicial vacancies in our federal system -- not least 
of which being the open seat on the U.S. Supreme Court, unoc-
cupied since Justice Scalia’s unexpected passing in February 
2016 -- the business of the courts continues unabated, and our 
system of state and federal courts, and our societal commitment 
to an ordered society and the Rule of Law remains the envy of 
nations around the globe. Last month, the FBA Board of Direc-
tors adopted a Statement of Judicial Independence underscor-
ing the independence of the judiciary as a foundational pillar of 
our constitutional democracy (a copy of the FBA Statement is at 
p. 10 of this edition of SideBAR).

This edition of SideBAR features a tremendous variety of 
articles from FBA members from coast to coast, including from 
members in California, Florida, New York, South Carolina and 
Utah addressing a range of federal practice topics. The articles 
range from changes to Rule 23 class action practice addressing 
notice and objector considerations; personal jurisdiction in Rule 
23 proceedings (Bristol-Myers Squibb Co. v. Superior Court, 
on cert to the U.S. Supreme Court); Private Claims under the 
Americans with Disability Act’s confidentiality provisions; 
subject matter jurisdiction considerations in light of Lightfoot v. 
Cendant Mortgage Corp.; mediating civil rights claims involving 
law enforcement; and the challenge of foreign language transla-
tion in federal court practice. The Federal Litigation Section is 
proud to showcase the work of members, and to celebrate the 
rich tapestry of American jurisprudence.

Our 4,000 FLS members receive this quarterly newsletter, 
and SideBAR welcomes submissions of scholarly articles for 
publication consideration. Please consider writing and publish-
ing in SideBAR! And finally, thank you for reading SideBAR. SB
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About the Editor • Jeff Cox is a business and 
complex litigation attorney, and Partner at Faruki Ireland 
Cox Rhinehart & Dusing P.L.L., a business and com-
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practice includes intellectual property and technology 
disputes, competition-based litigation and professional 
malpractice and data security matters. A past president 
of the FBA’s Dayton Chapter, Jeff serves on the Federal 
Litigation Section Board of Directors, as well as the FBA’s 
Government Relations Committee and Professional Ethics 
Committee. Jeff can be reached at jcox@ficlaw.com or 
(937) 227-3704.
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Federal Litigation Section News

Correction and Acknowledgment

The most recent Winter 2017 edition of SideBAR included an article entitled: “2016 Art Law Conference Recap.” Unfortunately, 
the article reporting on the successful inaugural conference held in Miami, Florida in late November 2016 failed to recognize the 
excellent work of the host chapter, the FBA's Southern District of Florida Chapter; SideBAR regrets the oversight and extends 
congratulations for the hard work and excellent program!

Federal Litigation Section, In Partnership With 
The Wagstaffe Group, Presents How to Win a 
Case from a Judge’s Perspective on April 4 in 
Washington, D.C., and April 6 in New York

Join the Federal Litigation Section on Tuesday, April 4 from 
5:30-7:00 p.m. at American University Washington College of Law 
in Washington, D.C. The event will be moderated by Jim Wagstaffe 
and will feature Hon. Loretta Preska, former Chief Judge of SDNY 
District Court and Colonel Tara Osborn, Chief Trial Judge of the 
U.S. Army. Additional speakers to be announced. The program will 

include judges' perspectives on motions, how to make a home run 
motion, discovery disputes, and how to win a case, among other 
topics. This event is co-sponsored by the DC, Northern Virginia, 
and Pentagon Chapters of the FBA.

The program will be offered on April 6 in New York City from 
5:00-7:30 p.m. at the Daniel Patrick Moynihan Courthouse. Mr. 
Wagstaffe and Judge Preska will be joined for the presentation by 
Hon. Vernon Broderick, U.S. District Judge (S.D.N.Y), and Hon. 
John Gleeson, U.S. District Judge (E.D.N.Y) (Ret.), now a partner 
at Debevoise & Plimpton LLP. SB

An Evening of Camaraderie Flows From FLS 
Generosity

The FBA Criminal Law Committee, Northern District of Ohio, 
sought to host a unique event based on some new beginnings. 
Recently in our District, we have acquired the new services of 
United States Attorney Carole Rendon and Federal Public 
Defender, Stephen Newman. Members of both offices thought 
it was an opportune moment to renew our commitment to both 
zealous advocacy and professionalism in the courtroom. We 
thought an afternoon social hour would be the optimal moment 
to foster these objectives.

But planning this event proved easier than procuring spon-
sorship. Because the U.S. Attorney’s Office protocol prohibits 
any participation in an event underwritten by a private law firm, 
it appeared our idea of hosting a commemorative criminal bar 
FBA event would remain just that.

At our Chapter Board meeting, however, FLS Member Aaron 
Buloff suggested we request FLS sponsorship. Graciously, the 
FLS agreed to help sponsor this important event, which was held 
on Feb. 9, at the Stokes United States Courthouse in Cleveland, 
Ohio. For the first time in anyone’s collective memory, fed-
eral prosecutors, federal defenders and private CJA attorneys 
gathered for an afternoon of socialization. Chief United States 
District Court Judge Solomon Oliver, Jr. and United States 
District Court Judge Dan Aaron Polster spoke about the par-
ticular preparedness of the criminal bar in our District. Ms. 
Rendon and Mr. Newman also said a few words. Lastly, Tony 
Vegh, FBA NDOH Chapter President thanked the FLS for its 
generosity and highlighted the benefits of FBA membership. 
Attendees agreed that the event fostered a spirit of camaraderie 
and professionalism that could only occur from a casual interac-
tion outside the courtroom. Thank you FLS for allowing this event 
to move forward. SB

(L-R): Chief Judge Solomon Oliver Jr., Magistrate Judge Jon 
Greenberg, and U.S. Attorney Carole Rendon (all N.D. Ohio)Judge Dan Polster (N.D. Ohio)

(L-R): Jacqueline Johnson, First Assistant Fed-
eral Public Defender, and Stephen Newman, 
Federal Public Defender (both N.D. Ohio)
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Plan to participate in this acclaimed event as FBA leaders from across the country meet with House 
and Senate offices to discuss important FBA legislative issues that impact the administration of 
justice and the federal courts. During meetings on Capitol Hill, FBA participants will discuss issues 
most critical to our Third Branch of government, including: adequate funding for the federal courts, 
filling judicial vacancies promptly, and sufficient judgeships to render justice.  

FBA Capitol Hill Day is becoming more popular each year. Don’t miss out on this opportunity to help 
broaden the FBA’s visibility and influence in Congress.

Training and materials will be provided to Capitol Hill Day participants in advance of the event to 
provide issues understanding and advocacy effectiveness on the Hill. Participants also are responsi-
ble for scheduling their meetings with their Senate and House offices.
  
Between meetings, participants will have the opportunity to visit the Senate and House galleries, as 
well as the Capitol Visitors Center.

Capitol Hill Day is held in conjunction with the 2017 Leadership Training Program (April 21-22, 
2017). All chapters, sections, and divisions are encouraged to send a representative to this event.
 
Because reimbursement is available for chapter representative attendees of the Leadership Training 
Program, these attendees will only need to incur the cost of one additional night of lodging. Section 
and Division representatives should follow National Policy No. 9-5 guidelines regarding reimburse-
ment and receive approval from the Chair and Treasurer of their Section/Division. A discounted 
block of rooms has been reserved for attendees at the Capital Hilton. Reservations must be made 
by Friday, March 31, 2017 to receive the discounted rate. Call 1-202-393-1000 and refer to the “FBA 
Leadership Meeting” to reserve your room.
 
Participants of Capitol Hill Day are responsible for their booking travel and lodging in connection 
with this event.

Program

Please email the completed registration form to Debbie Smith, chapters coordinator, 
at dsmith@fedbar.org. Visit www.fedbar.org/CapitolHill17 for additional information 
and to register online today!

Thursday, April 20, 2017

Federal Bar Association

CAPITOL HILL DAY

9:00 a.m.
Continental
Breakfast Kickoff and 
Group Photo

10:00 a.m.
Participant meetings 
with Senate and 
House offices begin 
and continue into the 
afternoon

Lunch
On Your Own

4:00 p.m.
Group debriefing on 
Hill meetings

CapHillDay 2017.indd   1 11/29/16   4:03 PM
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Litigation Alert: Private Claims Under 
The Americans With Disabilities Act’s 
Confidentiality Provisions—Practical Tips 
For Litigation And Litigation Avoidance

Samuel Blaustein

Introduction 
The collection and storage of medical records has become 
a hot-button issue in employment litigation. Recent devel-
opments concerning the Americans With Disabilities Act’s 
(ADA) confidentiality provisions present novel issues 
that corporate counsel and employment law practitioners 
should be prepared to confront. Specifically, court decisions 
and administrative guidance from the Equal Employment 
Opportunity Commission (EEOC) suggest that disabled as 
well as non-disabled job applicants as well as employees have 
standing to pursue private claims for violations of the ADA’s 
confidentiality provisions. Subsequent decisions have held 
that the exhaustion of administrative remedies before the 
EEOC is not a prerequisite to seeking judicial relief. 

The EEOC has offered only limited guidance as to how 
employers may ensure its medical inquiry and record keep-
ing policies comply with the ADA. However, certain best 
practices and litigation strategies can minimize and perhaps 
avoid an employer’s potential exposure before the EEOC or 
in arbitration and litigation. The ADA’s confidentiality rules, 
relevant decisions and administrative guidance are discussed 
below and followed by practical tips for employers in light of 
the expanded scope of the ADA. 

The ADA’s Confidentiality Provision Applies To Pre-
Employment And Post-Employment Medical Inquiries 
And Record Collection 

Certain employers are required by law to collect and main-
tain medical records to ensure that their employees are able 
to fulfill their required job functions. Similarly, some employ-
ers have encouraged employees to take part in voluntary well-
ness and other programs that require the collection and main-
tenance of medical records. Other employers have introduced 
drug and alcohol testing policies. While many employers and 
their counsel are aware of the privacy rules imposed by the 
Health Insurance Portability and Accountability Act of 1996 
(HIPAA), they are equally aware that HIPAA does not provide 
for a private right of action as instead enforced by the U.S. 
Dept. of Health and Human Services.1 Although necessary, and 
perhaps even laudable, the collection of medical information 
presents a variety of concerns that employers and their counsel 
should be aware of in light of the availability of a private right 
of action under the ADA.  

The ADA provides different standards for the collection 
of medical records during the pre-employment, post-offer 
and employment phases of an applicant’s career. 42 U.S.C. § 
12112(d)(2), (3) and (4).2 The ADA requires that “information 
obtained regarding the medical condition or history of the 
applicant is collected and maintained on separate forms and 

in separate medical files and is treated as a confidential medi-
cal record.” 42 U.S.C. § 12112(d)(3)(B). Department of Labor 
regulations promulgated pursuant to the Genetic Information 
Nondiscrimination Act of 2008 (GINA) require the same treat-
ment with respect to “genetic information” collected by an 
employer. 29 C.F.R. § 1635.9. Although not expressly set forth 
in the ADA, recent EEOC regulations cross-referencing the 
ADA make clear that the confidentiality provisions encompass 
electronically stored information (ESI). Id.3 

Recent Decisions Hold That The ADA’s Confidentiality 
Provisions May Authorize A Private Right Of Action By 
Both Disabled And Non-Disabled Job Applicants And 
Employees Without The Need To Exhaust Administrative 
Remedies For Violation Of The Privacy 

Employers are often confronted with employment dis-
crimination claims asserted under the ADA. Typical employ-
ment discrimination claims focus on the employee’s perceived 
or actual disability and are adjudicated under the familiar 
McDonnell burden shifting test. Discrimination claims usually 
require that a claimant exhaust their administrative remedies 
at the EEOC level and afford the employer an opportunity to 
rebut the claim or settle prior to commencement of litigation. 

Conversely, recent holdings have recognized a right of 
confidentiality in medical records collected and stored by an 
employer and a corresponding private right of action accruing 
“as soon as an employer conducts an unlawful medical exami-
nation or initiates a prohibited medical inquiry.”4 Generally, 
a claimant seeking relief under the ADA’s confidentiality 
provisions must establish that (1) the employer obtained the 
claimant’s medical information through employment-related 
medical examinations and inquiries, (2) the information 
obtained was disclosed by the employer rather than treated as 
confidential or disclosed pursuant to a statutory exception, and 
(3) damages.5 

Recent holdings provide that the ADA’s confidentiality 
rules apply even where medical inquiries and record reten-
tion is required by law.6 Several influential circuit courts, most 
recently the Fifth Circuit in 2015, have held that a disability 
is not required to establish standing. 7 The EEOC shares this 
position.8 At least one district court has held that a claim-
ant is not required to exhaust their administrative remedies 
before the EEOC prior to filing a complaint under the ADA’s 
confidentiality provisions.9 The foregoing and similar hold-
ings present serious concerns for employers as they may both 
enable and encourage potential claims be brought under the 
ADA in federal court as opposed to under less favorable state 
laws.10 Employers should therefore take steps to ensure that 
their company’s medical records collection and storage poli-
cies comply with the ADA and be prepared to deal with associ-
ated litigation. 

Best Practices—Litigation & Discovery Pointers 
In the age of paper filing, a lock-and-key was sufficient 

to maintain a document as confidential. However, in the age 
of electronic record keeping, the concept of what is private 
and confidential has become obscured and the EEOC has 
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offered scant guidance as to how employers may comply. 
Accordingly, employers must be prepared to deal with the 
realities of ESI and consult with counsel and, if necessary, 
technology professionals, to ensure compliance.11 At the very 
least, employers should comply with HIPAA’s privacy guide-
lines and best practices.12 Additionally, in May of 2016 the 
EEOC offered some guidance as to what “may be required by 
law” or be “best practices” with respect to confidential medi-
cal records as follows:

It is critical to properly train all individuals who handle 
medical information about the requirements of the ADA and, 
as applicable, HIPAA’s privacy, security, and breach require-
ments and any other privacy laws. 

Employers and program providers should have clear pri-
vacy policies and procedures related to the collection, stor-
age, and disclosure of medical information. 

On-line systems and other technology should guard 
against unauthorized access, such as through use of encryp-
tion for medical information stored electronically. 

Breaches of confidentiality should be reported to affected 
employees immediately and should be thoroughly investi-
gated. 

Employers should make clear that individuals responsible 
for disclosures of confidential medical information will be 
disciplined and should consider discontinuing relationships 
with vendors responsible for breaches of confidentiality.13

Despite best efforts, litigation cannot always be prevented. 
However, when in doubt, medical information should be 
treated as confidential and its existence set forth in a privi-
lege log or in another appropriate manner.14 For instance, 
where a litigant sought disclosure of a “personnel file” and 
did not receive medical information, a motion for sanctions 
was denied because the defendant “readily admitted to the 
existence” of the relevant records and “explained that they 
are kept in a separate file because it considers them medical 
records.”15  

Familiar defenses, including failure to state a claim and 
waiver, also remain available in the confidentiality context. 
Specifically, where a disclosure is voluntary it may consti-
tute a complete defense.16 For instance, where a claimant 
voluntarily provided a doctor’s note to substantiate a time 
off request, the court dismissed a resulting confidentiality 
claim.17 Likewise, if an unauthorized disclosure is part of an 
EEOC claim, the administrative exhaustion requirement may 
still be required.18 Finally, although the threshold is low at the 
pleading stage, a claimant must allege real damages in order 
to set forth a prima facie case.19 

Conclusion 
Corporate counsel and employment litigators should 

become familiar with the ADA’s confidentiality provisions 
and take steps to ensure that the entities which they repre-
sent adopt the best practices outlined above. To the extent 
litigation becomes a reality, counsel should first determine 
whether the complained of disclosure implicates the ADA; 
whether the administrative exhaustion requirement has been 
met and raise any other appropriate defenses. 

Sam Blaustein is a litigation partner at 
Dunnington Bartholow & Miller LLP in 
New York. Prior to joining Dunnington, 
Mr. Blaustein served as a law clerk in the 
Southern District of New York. He can be 
reached at sblaustein@dunnington.com.
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Amending Rule 23: Modernizing Class Notice 
and Debunking Bad-Faith Objectors

Lance Harke and Barbara Lewis

Proposed amendments to Rule 23 of the Federal Rules of Civil 
Procedure target class action settlements. The amendments, 
which were drafted by the Federal Rules Advisory Commit-
tee, were approved for public comment in August 2016 by the 
Standing Committee on Rules of Practice and Procedure and 
if approved, would likely not take effect until Dec. 1, 2018. 
Unlike the changes to the discovery rules, the Rule 23 proposals 
are modest and have not triggered significant opposition. The 
proposals primarily address the notice to class members, the 
procedures relating to settlement approval, and class member 
objections.

Several of the amendments warranting discussion include 
changes made to the class notice form and an attempt to 
address “bad faith” objectors.1 The proposed amendment to 
class notice now makes it clear that “best notice” may be by 
electronic means. An essential part of every class action is 
determining who the class members are. Because class notice 
plays a significant role in alerting consumers whose rights may 
be affected by a class action lawsuit, the standard under Rule 
23(c)(2)(B) is “the best notice that is practicable under the 
circumstances.” Until recently, only direct notice via first-class 
mail met this requirement. Though the rules make no mention 
of a particular method for notice, the Supreme Court found in 
Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974) that notice 
should be via first-class mail and since then, courts have gener-
ally been reluctant to endorse electronic notice as a substitute 
for first-class mail.

But forty years have passed since Eisen and advancements 
in technology have drastically changed the way people com-

municate. People are increasingly relying on electronic forms 
of communication. Not surprisingly, some courts have begun 
to take baby steps towards allowing electronic or digital notice 
(albeit these are usually allowed in conjunction with traditional 
forms of media).2 Thus, the proposal finally updates the rule to 
reflect the reality of today’s society.

And, the flexibility in the proposed language (“or other 
appropriate means”) reminds courts to consider a wide variety 
of options when choosing the form for notice—including new 
technology that may develop in the future.

Of course, electronic notice is not appropriate in every case. 
There continues to be a segment of the U.S. population that do 
not regularly use, or even have access to the internet.3 Those 
opposing the proposal fear that this group of people will get 
neglected as electronic alternatives replace first-class mail. But, 
the proposal does not change the “best notice” standard (and 
expressly includes “U.S. mail” as an option) so in deciding 
which form to select for notice, courts will continue to look at 
the particular circumstances of a case to select the notice that 
will most effectively and efficiently target potential class mem-
bers—no matter how traditional the form may be.

The proposed amendment regarding class action objec-
tors introduces a way to scrutinize “bad-faith” objectors in an 
effort to deter frivolous objections that are a detriment to the 
settlement process. Class members who are unhappy with the 
terms of a settlement have a right to object under Rule 23(e)
(5). “Bad-faith” objectors, also called “professional” or “serial” 
objectors, have tainted this process by using their objections 
for personal gain rather than assisting in the settlement review 
process.4 These objectors submit vague and baseless objections, 
rarely attend the fairness hearings, and then appeal when the 
settlement is approved with the intention of delaying the settle-
ment process until they can extort a side payment (known as a 
“greenmail” payment). Objectors like this can cause significant 
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delay to class members seeking any recovery from the suit. It 
has become a very serious problem in the class action settlement 
process as there are more professional objectors today than ever 
before.

To be sure, plaintiff attorneys and defense counsel have tried 
to stop professional objectors, with various tactics, such as seeking 
limited discovery into the arrangement between the objectors and 
their attorneys to expose the motivation behind the objection.5 
One firm has even gone so far as to file a racketeering and abuse 
of process lawsuit against the lawyers representing these objectors 
(who tend to be the ones who actually draft and prepare the objec-
tions).6 The changes in the proposed amendments aim to deter 
bad-faith objectors from presenting baseless claims to obtain 
payoffs. One change requires objectors to state the grounds for 
their objection “with specificity” and indicate whether the objec-
tion applies to the objector, a subset of the class, or the entire class, 
since objections that apply to the entire class are more likely to 
be meritorious. Another change requires a court to approve any 
payment to an objector or an objector’s counsel for withdrawing 
an objection or appeal. The amendment would dissuade objectors 
from demanding greenmail payments if they know those pay-
ments are subject to judicial scrutiny and could potentially result 
in sanctions.

Do the proposed amendments go far enough to stop these 
objectors? Only time will tell. In theory, the new requirements 
in the proposed amendments should dissuade serial objectors 
from filing meritless objections. Requiring specificity and support 
for objections and adding barriers to withdrawal may lead to a 
decrease in frivolous objections. These amendments may pressure 
the parties to settle objections before they are filed to avoid any 
delay in the settlement approval process. Professor Brian T. Fitz-
patrick, who studies the challenges posed by objectors, believes 
banning side payments to objectors would eliminate bad-faith 
objectors without discouraging good faith objectors who are not 
in it for the money.7 Up until now, attempts to screen out and 
deter bad-faith objectors have focused on the objection after it has 
already been presented to the court. With these proposed amend-
ments, efforts should now focus on addressing the problem before 
it becomes a very expensive and time consuming proposition. SB
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Endnotes
1The other amendments are mostly either stylistic changes 

or proposals that simply codify what has been common prac-
tice for the courts and parties in class action litigation. For 
example, one of the changes amends Rule 23(e)(2) identifies 
factors that a court must consider in its determination. How-
ever, circuit courts have developed their own set of approval 
factors and are not bound by any of the factors listed in the 
amendment. Rule 23(e)(1) mandates that notice of a proposed 
settlement be given to class members. The new rules require 
the parties to provide the court with “sufficient” information 
to decide whether to order class notice, and require the court 
to determine that a proposed settlement is likely to earn final 
approval before it sends notice to the class. Experienced class 
action attorneys already follow this practice when presenting a 
proposed settlement. The changes also clarify that appeals from 
an order directing notice are not appealable even if the class is 
certified as part of the settlement approval process—something 
that is already understood amongst class action practitioners.

2The class notices approved by these courts often incor-
porate either email, social media, or both. See e.g. In Re Nat. 
Football League Players’ Concussion Injury Litig., 307 F.R.D. 
351, 385 (E.D. Pa. 2015) (notice included advertisements on 
popular sites such as CNN.com, Facebook.com, Weather.
com, and Yahoo!); Cooper v. E. Coast Assemblers, Inc., No. 
12-80995- CIV, 2013 WL 308880, at *4 (S.D. Fla. 2013) (court 
allowed Plaintiff’s counsel to email the Notice to class mem-
bers); Mark v. Gawker Media LLC, No. 13-cv-4347 (AJN), 2015 
WL 2330274 (S.D.N.Y. 2015) (notice included the use of social 
media such as Twitter).

3Monica Anderson and Andrew Perrin, “13% o f Ameri-
cans don’t use t he internet. W ho are they?,” Pew Research 
Center (September 7, 2016) (www.pewresearch.org/fact- 
tank/2016/09/07/some-americans-dont-use-the-internet-who-
are-they/).

4See e.g. In re Polyurethane Foam Antitrust Litig., 178 F. 
Supp. 3d 635, 639 (N.D. Ohio 2016) (“The serial objector’s 
ultimate goal is extortion.”); In re Initial Pub. Offering Sec. 
Litig., 728 F.Supp.2d 289, 295 (S.D.N.Y.2010) (“[P]rofessional 
objectors undermine the administration of justice by disrupting 
settlement in the hopes of extorting a greater share of the settle-
ment for themselves and their clients.”); In re Checking Account 
Overdraft Litig., 830 F. Supp. 2d 1330, 1362 (S.D. Fla. 2011) 
(“professional objectors [] whose sole purpose is to obtain a 
fee by objecting to whatever aspects of the Settlement they can 
latch onto”).

5See e.g. Plaintiff’s Motion for Leave to Conduct Limited 
Discovery, Wright v. Nationstar Mortgage LLC, No. 14-cv-
10457 (N.D. Ill, May 12, 1998).

6Complaint, Edelson, PC v. The Bandas Law Firm, PC, et al., 
No. 1:16-cv-11057 (N.D. Ill, December 05, 2016).

7Perry Cooper, “Solutions Afoot for Curbing Class Action 
Gadflies,” Bloomberg BNA (June 24, 2016) (www.bna.com/
solutions-afoot-curbing-n57982074748/). 
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Bristol-Myers Squibb Co. v. Superior Court: 
Will California Be The New Forum Of Choice 
For Nationwide Class Actions?
Erik W. Kemp and Elizabeth Holt Andrews

We all remember learning the basics of personal jurisdiction in civil 
procedure during our first semester of law school— maybe even on 
the first day of class. In reality, the issue is not frequently litigated in 
this day and age. Recently, however, the prevalence of nationwide 
mass tort litigation has once again vaulted personal jurisdiction to 
the forefront of the national conversation on civil procedure.

In August 2016, the California Supreme Court issued a landmark 
4-3 ruling in Bristol-Myers Squibb Co. v. Superior Court on the 
issue of personal jurisdiction in a joint nationwide products 
liability action.1 In a nutshell, the majority opinion held that 
a lack of specific personal jurisdiction did not bar California 
courts from presiding over a joint action brought by resident 
and nonresident plaintiffs against a nonresident defendant.2 In 
other words, California was held to be an appropriate jurisdic-
tion for nonresident plaintiffs to pursue their claims against 
nonresident defendants— so long as these claims were part of 
a joint action that included at least some Californians as well.

In January 2017, following a petition for certiorari and a 
flurry of amicus briefs in support, the United States Supreme 
Court took up the case for its spring calendar.

The case has important implications for federal practitio-
ners. In the Ninth Circuit, of which California is a part, federal 
district courts generally apply the personal jurisdiction law of 
the state where the court sits (unless a federal statute indepen-
dently determines personal jurisdiction).3 So if Bristol-Myers 
Squibb is affirmed, California’s famously plaintiff-friendly 
courts—both state and federal—are poised to become the 
nationwide jurisdiction of choice for most nationwide prod-
ucts liability litigation, as well as many other types of mass tort 
actions.

Proceedings in the Trial Court
As is typical for a case that turns on personal jurisdiction, 

Bristol-Myers Squibb is wending its way through the appellate 
system after barely getting off the ground at the trial court 
level. At the heart of the case is the defendant’s drug Plavix, 
which is used to inhibit blood clotting.4 Six hundred seventy-eight 
plaintiffs—86 California residents and 592 nonresidents—filed a 
total of eight lawsuits against Bristol-Myers Squibb (“BMS”) in San 
Francisco Superior Court, claiming various injuries caused by the 
drug including heart attack, stroke, and even death.5 The Superior 
Court designated the matter complex and consolidated all the law-
suits before Judge John E. Munter.6

BMS immediately moved to quash service of summons for lack 
of personal jurisdiction with respect to the out-of-state residents—
who comprised the vast majority of the plaintiffs.

Judge Munter denied the motion, reasoning that BMS had sub-
jected itself to general personal jurisdiction in California because 
of its “wide-ranging, systematic and continuous contacts” with the 
state.7 In support of his decision, he noted that the defendant had 
sold more than $1 billion worth of Plavix in California, had been 

registered to conduct business in the state since 1936, and currently 
maintains an agent for service of process in Los Angeles.8

Proceedings in California’s Intermediate Appellate Court
BMS responded to Judge Munter’s ruling by filing a writ of 

mandate in the First Appellate District in San Francisco, seek-
ing to overturn the interim order. Judge Brick of the Alameda 
County Superior Court, who was sitting on the appellate panel 
by assignment, authored a unanimous majority opinion rejecting 
Judge Munter’s reasoning that BMS had subjected itself to general 
personal jurisdiction in California.9 However, Judge Brick went on 
to examine the issue of specific personal jurisdiction—a question 
which Judge Munter had not reached.10

Judge Brick’s opinion led off with a treatise-worthy mini-tutorial 
on the jurisprudential history of personal jurisdiction, beginning 
with seminal cases known to every 1L: Pennoyer11 and International 
Shoe.12 He then moved forward in time to the modern—though 
scarcely less seminal—cases of Goodyear13 and Daimler.14 He con-
cluded that Goodyear and Daimler prevented a finding of general 
jurisdiction because there was insufficient evidence that BMS was 
“at home” in California.15

Moving to the question of specific personal jurisdiction, he con-
cluded that the Superior Court could exercise this type of jurisdic-
tion over the nonresidents’ claims against BMS, as well as those of 
California residents.16 He ran through the factors: (1) whether the 
defendant has purposefully directed its activities at the forum state, 
(2) whether the plaintiffs’ claims are related to or arise out of these 
forum-directed activities, and (3) whether the exercise of jurisdic-
tion is reasonable.17 Ultimately, his analysis of each factor favored 
plaintiffs. BMS’s writ petition was denied.18

Proceedings in the California Supreme Court
BMS next petitioned for review in the California Supreme Court. 

The petition was granted in November 2014. Nearly two years later, 
after what must have been considerable wrangling among the Jus-
tices behind closed doors, the First Appellate District’s ruling was 
affirmed by a narrow 4-3 majority.

The majority opinion by Chief Justice Tani G. Cantil-Sakauye 
runs through the same three-factor test for specific jurisdiction uti-
lized by Judge Brick and, like him, concludes that each factor weighs 
in favor of the California courts’ exercise of personal jurisdiction 
over the non-resident plaintiffs’ claims against the defendant.19 
The 3-justice dissent, authored by Justice Kathryn M. Werdegar, is 
vigorous and lengthy in its criticism of the majority’s reasoning.20

Principally, the fault line between the state high court’s majority 
and dissent lies in the second factor in the analysis: the “arising-
from-or-related-to” factor. The Justices’ disagreement stems from 
fundamentally different ways of characterizing BMS’s marketing 
and distribution efforts.

The majority emphasizes that these efforts are nationwide in 
scope. As the Chief Justice puts it, “[b]oth the resident and non-
resident plaintiffs’ claims are based on the same allegedly defective 
product and the assertedly misleading marketing and promotion of 
that product, which allegedly caused injuries in and outside the 
state. . . . BMS’s nationwide marketing, promotion, and distribu-
tion of Plavix created a substantial nexus between the nonresi-
dent plaintiffs’ claims and the company’s contacts in California 
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concerning Plavix.”21

The dissent, by contrast, is unmoved by the uniformity of 
BMS’s nationwide marketing and distribution. Instead, Justice 
Werdegar uses similar phraseology to argue for the opposite 
result: “BMS promoted and sold Plavix in this state, giving rise 
to the California plaintiffs’ claims. BMS also engaged in such 
promotion and sales in many other states, giving rise to claims by 
residents of those states. As all the claims derive from similar con-
duct and allege similar injuries, the nonresident plaintiffs’ claims 
closely resemble those made by California residents. But I can 
perceive no substantial nexus between the nonresidents’ claims 
and BMS’s California activities.”22

The “substantial nexus” language relied upon by the majority 
and the dissent is self- consciously echoing a line of authority in 
the California Supreme Court dating back to the forty- year-old 
case Cornelison v. Chaney.23 Importantly, however, this precise 
concept does not feature prominently in the federal case law on 
specific personal jurisdiction. Indeed, Justice Scalia once mocked 
“substantial nexus” as “an indeterminate phrase that lacks all 
pedigree,” commenting in 2012 that “[o]ur case law has used it as 
a term of art in only one context,” namely in analyzing the Com-
merce Clause.24

Ultimately, however, the Chief Justice’s “substantial nexus” 
analysis persuaded one more Justice than Justice Werdegar’s take 
on the same phrase. As of this writing, the original 2013 order 
from Judge Munter still stands, and BMS’s attempts to quash ser-
vice of summons have thus far been unavailing.

Proceedings in the United States Supreme Court
Having taken a beating at all three levels in the California state 

court system, BMS filed a petition for certiorari to the United 
States Supreme Court. Briefing is getting underway, and the hear-
ing is scheduled for Tuesday, April 25, 2017.

The parties—and, to date, five amici—are bringing in the 
heavy guns for the high court. Bristol-Myers Squibb has retained 
Neal K. Katyal of Hogan Lovells, a former acting Solicitor Gen-
eral, tenured professor of constitutional law at Georgetown, and 
active member of the #appellatetwitter community. For their part, 
plaintiffs have hired Thomas C. Goldstein of Goldstein & Russell, 
whose web page indicates he has personally argued thirty-eight 
cases in the Supreme Court in the last fifteen years and served as 
counsel for more than a hundred. Whatever your view of the mer-
its, it will be fascinating to watch these two distinguished federal 
practitioners squaring off before the Justices.

And what will the outcome be? This may boil down to how 
quickly (or slowly) Judge Neil Gorsuch’s nomination proceeds 
through the Senate. At present, SCOTUS does not have the same 

advantage that the California Supreme Court currently enjoys: 
an odd number of justices, which enables it to reach a firm sub-
stantive decision even on its most contentious cases. Given how 
sharply the California Supreme Court has divided on this issue—
and the high stakes of the outcome for the future of mass tort 
litigation in America—it’s anyone’s guess how the high court will 
rule. Lawyers across the country will no doubt be watching this 
West Coast case with great interest. SB
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Supreme Court Requires Independent Basis For 
Subject Matter Jurisdiction Over Fannie Mae

Bill Killough and John Fletcher

In Lightfoot v. Cendant Mortgage Corp., No. 14-1055 (U.S. Jan. 
18, 2017), the Supreme Court addressed the issue of whether a 
statutory federal charter, which includes the power to “sue and 
be sued,” confers federal jurisdiction over the chartered entity. 
Specifically, the Court held that language in Fannie Mae’s charter, 
authorizing suit in federal or state courts “of competent jurisdic-
tion” did not, in and of itself, confer federal subject matter juris-
diction.

Instead, in every federal case involving Fannie Mae, there still 
must be an independent basis for federal subject matter jurisdic-
tion (diversity or federal question).

Under Title III of the National Housing Act, the Administrator 
of the Federal Housing Administration (FHA) was empowered to 
create federal mortgage associations, which would have, inter alia, 
the authority “to sue and be sued, complain and defend, in any 
court of law or equity, State or Federal.” The Administrator exer-
cised that power in 1938 to create the Federal National Mortgage 
Association, commonly known as “Fannie Mae.” At that time, 
Fannie Mae was wholly owned by the federal government.

In 1954, Congress rechartered Fannie Mae. At that time, it was 
no longer owned exclusively by the federal government, with pri-
vate investors owning its common stock. The 1954 statute autho-
rized Fannie Mae “to sue and to be sued, and to complain and to 
defend, in any court of competent jurisdiction, State or Federal.”

In 1964, Fannie Mae became entirely privately owned, becom-
ing “a Government-sponsored private corporation.” See 12 U. 
S. C. §1716b. Fannie Mae spun a part of its portfolio into a new 
entity, the General National Mortgage Association (commonly 
called “Ginnie Mae”). Fannie Mae participated in the second-
ary mortgage market, purchasing and repackaging mortgages 
into mortgage-backed securities for sale. Under 1968 legislation, 
Congress granted Fannie Mae and Ginnie Mae the power “to sue 
and to be sued, and to complain and to defend, in any court of 
competent jurisdiction, State or Federal.” See 12 U.S.C. §1723a(a).

The lawsuit in Lightfoot involved a mortgage loan Cendant 
Mortgage Corporation made to Beverly Hollis-Arrington. Fannie 
Mae purchased that loan, though Cendant continued to service 
it. The borrower defaulted and unsuccessfully tried to work out 

a forbearance arrangement with Cendant. The borrower and 
her daughter, Crystal Lightfoot, attempted to resolve the issue 
through bankruptcy proceedings and transfers of the underlying 
property between themselves. Ultimately, the property was sold 
via foreclosure sale.

Lightfoot and her mother sued, inter alia, Fannie Mae in state 
court. Fannie Mae removed the action pursuant to 28 U.S.C. § 
1441 (allowing removal of cases within federal courts’ “original 
jurisdiction”). Fannie Mae’s only asserted ground for jurisdiction 
was the “to sue and to be sued” language in its statutory charter, 
12 U.S.C. §1723a(a).

The district court dismissed the claims against Fannie Mae on 
preclusion grounds, and the Ninth Circuit initially affirmed. It 
then withdrew its opinion and requested that the parties brief the 
question of whether the district court had subject matter juris-
diction in the first instance. Ultimately, the Ninth Circuit again 
affirmed the district court,1 concluding that, under the Supreme 
Court’s opinion in American National Red Cross v. S.C.,2 Fannie 
Mae’s charter statute conferred subject matter jurisdiction. Spe-
cifically, the Ninth Circuit interpreted the Red Cross case to mean 
that when a statutory charter contains a “sue-and-be-sued” clause 
that expressly references federal courts, it creates federal subject-
matter jurisdiction.3

The Supreme Court granted certiorari, in part because three 
circuits4 had held that a charter statute containing such language 
actually created federal court jurisdiction, while four other cir-
cuits5 had disagreed. The Court resolved this circuit split and 
reversed the Ninth Circuit’s conclusion that there was federal sub-
ject matter jurisdiction. Justice Sotomayor delivered the opinion 
of a unanimous Court.

The Court began by noting that the “sue-and-be-sued” lan-
guage in Fannie Mae’s federal charter (as in other similar stat-
utes) is primarily designed to “serve[] the uncontroversial func-
tion”6 of setting forth the principle that Fannie Mae is generally 
able to bring lawsuits and be sued. The Court concluded that the 
statute did not further authorize suit by or against Fannie Mae in 
federal court in every case.

The Court began by noting that this was not the first time 
it had addressed the issue. In fact, in five prior cases, the Court 
held that three statutes created jurisdiction, while two others 
did not.

In one case, the Court held that the charter of the first Bank 
of the United States—which authorized it “to sue and be sued . 
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. . in courts of record, or any other place whatsoever”—did not 
create federal jurisdiction.7

The Court later held that the charter of the second Bank of the 
United States conferred federal jurisdiction when it authorized 
the Bank to sue or be sued “in all State Courts having competent 
jurisdiction, and in any Circuit Court of the United States.”8

The Court next held that a charter did not create federal juris-
diction where it authorized a railroad to sue or be sued “in all 
courts of law and equity within the United States.”9

Next, the Court concluded that the FDIC’s charter created fed-
eral jurisdiction when it authorized it to sue and be sued “in any 
court of law or equity, State or Federal.”10

Finally, the Court held that the Red Cross could be sued in 
federal court under its charter language permitting it to sue and 
be sued “in courts of law and equity, State or Federal, within the 
jurisdiction of the United States.”11

In Red Cross, the Supreme Court synthesized these cases into a 
rule that a charter might “confer federal court jurisdiction if, but 
only if, it specifically mentions the federal courts.”12 However, the 
Lightfoot Court concluded that simply mentioning federal courts 
is not enough. Fannie Mae’s charter, which authorized suit “in 
any court of competent jurisdiction, State or Federal,”13 obviously 
expressly referred to federal court. However, the Court deter-
mined that this was not enough to confer jurisdiction.

Unlike other cases finding charters to confer subject matter 
jurisdiction, Fannie Mae’s charter only refers to federal courts “of 
competent jurisdiction.”14 The Court concluded that this inclu-
sion of a “competent jurisdiction” requirement in Fannie Mae’s 
charter statute controlled:

A court of competent jurisdiction is a court with the power 
to adjudicate the case before it. See Black’s Law Diction-
ary 431 (10th ed. 2014) (“[a] court that has the power and 
authority to do a particular act; one recognized by law as 
possessing the right to adjudicate a controversy”). And a 
court’s subject-matter jurisdiction defines its power to hear 
cases. [Citations omitted.] It follows that a court of com-
petent jurisdiction is a court with a grant of subject-matter 
jurisdiction covering the case before it.15

Congress’ use of the phrase “of competent jurisdiction” implied 
that there must be another source of jurisdiction beyond the char-
ter statute itself. The Court rejected Fannie Mae’s suggestion that 
“competent jurisdiction” might only refer to personal jurisdiction 
or venue, rather than subject matter jurisdiction, and concluded 
that it required an independent source of subject matter jurisdic-
tion.

The Court further noted its conclusion was consistent with 
Red Cross’s synthesis of prior cases. Specifically, the Court noted 
that Red Cross did not create a black-letter rule that a statutory 
charter would automatically create subject matter jurisdiction by 
simply mentioning federal courts. A “sue-and-be-sued” provision 
that only generally creates the power to sue in federal court, is not 
enough to confer jurisdiction; the Fannie Mae statute was “merely 
capacity conferring.”16

The Court rejected Fannie Mae’s argument that, at the time its 
charter was enacted in 1954, the words “competent jurisdiction” 

were understood to confer jurisdiction. The Court observed that 
“none of the cases on which Fannie Mae relies suggest that Con-
gress in 1954 would have surveyed the jurisprudential landscape 
and necessarily” understood this language to confer jurisdic-
tion.17 SB
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Mediating Civil Rights Cases Against Police 
Officers

Scott Young

From March 31, 2014 through March 31, 2015, there were 
35,312 civil rights cases filed in federal district courts across 
the United States.1 These cases range from claims for consti-
tutional violations to discrimination in voting, employment, 
housing, disabilities, and education. They also include cases 
for police misconduct, such as unreasonable search and sei-
zure, excessive force, and deadly force. Like all other cases in 
federal court, civil rights lawsuits against the police are typi-
cally resolved prior to trial. Often, they are resolved through 
mediation. Mediation provides parties with an opportunity 
to resolve disputes early, reduce costs, and avoid the risk of 
trial. However, mediating police misconduct cases differs 
from mediating other cases in several critical respects. This 
article discusses these differences and how they can be used 
in mediation to steer both plaintiffs and defendants toward 
settlement.

GENERAL FACTORS THAT INFLUENCE MEDIATING 
CIVIL RIGHTS CLAIMS AGAINST POLICE OFFICERS 
AND MUNICIPALITIES.

Mediating §1983 civil rights claims against police officers 
and municipalities is different than mediating common law 
negligence claims. Civil rights claims against the police con-
cern allegations of wrongs by government, rather than private 
entities and individuals, and they hinge upon allegations of 
deliberate violations of statutes and the Constitution, rather 
than negligence. This changes the goals and expectations of 
the parties. A better understanding of this unique dynamic is 
essential to successfully mediating these claims.

The Nature of the Claim
Unlike other claims, plaintiffs in § 1983 civil rights claims 

assert that governmental actors and entities violated federal 
statutes or the Constitution. This changes the relationship 
between the parties significantly from a contract dispute or 
negligence claim. Plaintiffs often feel more hurt because they 
view police officers as public servants who should be protect-
ing them, not injuring them. Because of this, civil rights plain-
tiffs can be more emotionally attached to the claim than other 
plaintiffs. Often, plaintiffs in civil rights claims desire not only 
money, but vindication of their rights. While this compo-
nent of civil rights mediations is less tangible than the dollar 
amount, it can be just as important to reaching a resolution.

Police officers, too, are more emotionally attached to these 
claims than a typical defendant because of the gravity of 
the allegation against them. A civil rights violation rests on 
an accusation that a police officer deliberately violated the 
Constitution, the very document the officer took an oath to 
uphold. They often find the allegation of deliberate miscon-
duct insulting. Successful mediation of such claims requires 
skilled navigation of the emotions of both the plaintiffs and 
the defendants.

Venue
Venue often determines the victor. This is true in all cases, 

including § 1983 civil rights cases. In any case, the composition 
of the prospective jury is critical. This famously played out in 
1994 in the O.J. Simpson trial when the prosecution chose to 
file criminal charges in downtown Los Angeles, rather than in 
Santa Monica. William Hodgman, one of the prosecutors, was 
interviewed by Frontline for its 2005 program The OJ Verdict, 
and he stated, “We could have very well filed the case in Santa 
Monica. And if we could have done something differently to 
avoid all the grief that flowed thereafter, it would have been 
smarter for our office to have filed the case in Santa Monica.”2 
Just as the venue impacted the verdict in the Simpson trial, 
venue impacts civil rights cases against police officers. Venues 
that are traditionally pro law enforcement can drive the value 
of the case down, while venues where people feel disenfran-
chised and distrust law enforcement will drive the value of the 
case up.

Cultural Climate
Jurors are selected from the community, and that commu-

nity consumes news and participates in traditional and social 
media at an unprecedented level. The use of force by police has 
come under significant scrutiny in the last few years with inci-
dents in Ferguson, Missouri, New York City, South Carolina 
and other locales occupying the front page of newspapers and 
prime time television across the nation. These incidents and the 
related media coverage have led to increased distrust in police. 
The New York Times noted that police cameras “have become 
ingrained in the nation’s consciousness ... they have begun 
to alter public views of police use of force and race relations, 
experts and police officials say.”3 They also note that “[i]n a 
Gallup national survey conducted in June, 52 percent of people 
said they had “a great deal” or “quite a lot” of confidence in the 
police, down from 57 percent two years earlier, and 64 percent 
in 2004. In 2007, 37 percent of Americans had high confidence 
that their local police would treat blacks and whites equally, the 
Pew Research Center found, but last year that was down to 30 
percent.”4 This shifting perception reflects the community of 
potential jurors and, consequently, must be considered in any 
mediation.

The Stress of Litigation
Justice Learned Hand once stated, “as a litigant I should 

dread a lawsuit beyond almost anything short of sickness and 
death.”5 Few experiences are as stressful as participating in liti-
gation. As one psychotherapist described it:

It is a truism that we live in a litigious society, especially we 
Americans. So many individuals are involved in civil lawsuits 
that it may be a rare psychotherapist who has not had the 
experience of treating a current or former litigant. Despite 
our awareness that lawsuits are an everyday phenomenon, few 
psychotherapists or litigants are truly prepared for the forces of 
aggression that are released and sanctioned by our judicial system. 
Although it may be that we have exchanged swords and cudgels 
for subpoenas and depositions, an aura of combat continues to 
hover over the judicial process, and combat produces casualties.6
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Recently, researchers at DePaul University studied the 
psychological impact of litigation and found that litigants 
often suffered symptoms found in those diagnosed with 
PTSD.7 “Research suggested the groups with pending suits 
were significantly more depressed than the nonlitigant 
group.”8 “The study showed ... that those with suits still 
pending experienced more distress than those who settled.”9 
“Our earlier study showed that ongoing litigation was a 
strong predictor of PTSD at one year.”10

This is not limited to Plaintiffs, but applies to defendants as 
well. As one commentator has noted:

The experience of being sued is unexpected, overwhelm-
ing, and difficult to process. And, it often cascades into a 
reaction known as malpractice litigation stress syndrome.

A study concerning the emotional repercussions of 
litigation reported symptoms of isolation, negative self-
image (in particular feeling misunderstood, defeated, or 
ashamed), development or exacerbation of physical ill-
ness, and subsequent depression. The prolonged nature 
of the litigation fosters depression, a sense of not being in 
control, and the associated feeling of helpfulness.

Those who have gone through litigation also describe 
family suffering. Spouses and children experience a deep 
sense of loss, devastation, and social awkwardness. The 
threat further plays havoc with colleague relationships.11

Thus, litigation has an adverse effect on both plaintiffs and 
defendants, and a reasonable settlement is often better for both 
sides.

PRESSURE POINTS ON CIVIL RIGHTS PLAINTIFFS
In addition to the general factors discussed above, there are 

several pressure points that are unique to plaintiffs suing police 
officers that a mediator can utilize in mediation.

High Standard for Constitutional Violations
Unreasonable seizure and excessive force claims have high 

standards of proof. A police officer’s use of force is unconsti-
tutional where it is not “objectively reasonable.” “The “reason-
ableness” of a particular use of force must be judged from the 
perspective of a reasonable officer on the scene, rather than 
with the 20/20 vision of hindsight.”12 The Fourth Amend-
ment is not violated by an arrest based on probable cause, 
even though the wrong person is arrested, ... nor by the 
mistaken execution of a valid search warrant on the wrong 
premises.13 “With respect to a claim of excessive force, the 
same standard of reasonableness at the moment applies: 
“Not every push or shove, even if it may later seem unneces-
sary in the peace of a judge’s chambers,” violates the Fourth 
Amendment. The calculus of reasonableness must embody 
allowance for the fact that police officers are often forced 
to make split-second judgments—in circumstances that are 
tense, uncertain, and rapidly evolving—about the amount 
of force that is necessary in a particular situation.”14 “As in 

other Fourth Amendment contexts, however, the “reason-
ableness” inquiry in an excessive force case is an objective 
one: the question is whether the officers’ actions are “objec-
tively reasonable” in light of the facts and circumstances 
confronting them, without regard to their underlying intent 
or motivation.”15 “An officer’s evil intentions will not make 
a Fourth Amendment violation out of an objectively reason-
able use of force; nor will an officer’s good intentions make 
an objectively unreasonable use of force constitutional.”16

This is a very high standard. The baseball adage “tie goes to 
the runner” applies to police officers in civil rights lawsuits as 
well. Close calls go in favor of the officer and the plaintiff bears 
the burden of establishing that the police officer’s conduct was 
outrageous. Thus, much more is required of the plaintiff than 
in a typical tort case.

Qualified Immunity for Police Officers
The defense of qualified immunity presents a substantial 

hurdle to a plaintiff s ability to recover from police officers 
and municipalities. It shifts the burden of proof to the plain-
tiff, and that burden is significant. When an officer asserts 
qualified immunity, the plaintiff must prove not only that 
the officer violated the Constitution, but that the precise 
constitutional right was clearly established.17 The “clearly 
established” prong cannot be satisfied at a high level of 
generality. In 2011, the Supreme Court stated, “We have 
repeatedly told courts ... not to define clearly established 
law at a high level of generality. The general proposition, 
for example, that an unreasonable search or seizure violates 
the Fourth Amendment is of little help in determining 
whether the violative nature of particular conduct is clearly 
established.”18 The Supreme Court recently reiterated this 
point when it ruled that it was not clearly established that 
employing a new technique of deadly force violated the 
Constitution. 19

In addition, rulings on qualified immunity are immediately 
appealable, to the extent they turn on an issue of law.20 This 
means that all qualified immunity rulings on motions to dis-
miss are also immediately appealable because the allegations in 
the complaint are taken as true.

Summary judgment rulings are immediately appealable 
where there are no “material facts” in dispute. The avail-
ability of an immediate appeal presents two problems for 
plaintiffs. It gives the defendant officer(s) two chances to 
prevail on immunity, and even if the plaintiff ultimately pre-
vails on the issue, they are forced to incur significant costs 
and delays. Moreover, in certain cases a jury verdict may 
succumb to qualified immunity where a savvy defendant 
submits special interrogatories regarding conduct to the jury 
and then asks the court in a post-trial motion for a directed 
verdict on qualified immunity grounds.

Difficulty in Proving a Municipal Custom or Policy
A municipality may not be held liable under 42 U.S.C. § 

1983 merely because it employs a person who violated a plain-
tiff s federally protected rights.21 Liability can only be imposed 
on the [municipality] only if a constitutional violation occurred 
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and the violation was caused by a government policy or cus-
tom.22 There must be a direct causal link between the policy or 
custom and the officer’s alleged constitutional violation.23 This 
is very difficult to prove. Written policies are rarely uncon-
stitutional, leaving a plaintiff to pursue an unconstitutional 
custom or practice. This is not only challenging to prove, but 
costly. Because such customs are unwritten, a plaintiff must 
typically analyze a series of similar cases and depose a host of 
other officers.

This is expensive, time-consuming, and may not lead to evi-
dence that is admissible under Fed. R. Evid. 403.

Offer of Judgment
An offer of judgment under Fed. R. Civ. P. 68 can pose 

significant problems for a plaintiff. If a defendant makes an 
offer of judgment early in the case, the plaintiff must obtain 
a verdict greater than the offer or it will not be able to recov-
er the attorneys’ fees incurred after the offer of judgment. 
Thus, if the defendant has served an offer of judgment, the 
plaintiff must evaluate this risk very early in the case before 
he or she has had the opportunity to conduct any discovery. 
This can put the plaintiff at a significant disadvantage.

Plaintiffs who proceed to trial often do worse than if they had 
settled.

A recent study found that plaintiffs who reject settlement 
and proceed to trial typically recover less money than they 
would have received had they settled. The study found that 
“most plaintiffs who decided to pass up a settlement offer and 
went to trial ended up getting less money than if they had taken 
the offer.”24 Randall Kiser, co-author of the study, stated, “The 
lesson for plaintiffs is, in the vast majority of cases, they are 
perceiving the defendant’s offer to be half a loaf when in fact it 
is an entire loaf or more.”25 The authors reached this decision 
after studying 2,054 cases that went to trial between 2002-2005. 
Such overvaluation presents a clear reason for a plaintiff to seri-
ously consider settlement at mediation.

PRESSURE POINTS ON § 1983 POLICE OFFICERS AND 
MUNICIPALITIES.

Civil rights cases also feature several unique pressure points 
for police officers and municipalities.

Attorneys’ Fees/or Prevailing Plaintiffs
“Congress enacted 42 U.S.C. § 1988 in order to ensure that 

federal rights are adequately enforced.”26 This statute allows 
a prevailing plaintiff to recover its reasonable attorneys’ fees. 
Thus, the risk of a judgment against the defendant is com-
pounded. Moreover, the further along the litigation proceeds, 
the higher plaintiff s attorneys’ fees become. Unlike cases with-
out such a fee provision, this can increase the value of a case 
as it proceeds. For example, in a typical personal injury case, 
a defendant may reason that if there are $1,000,000 in total 
damages and a 25% chance of losing, then the case is worth 
$250,000. The defendant may choose to pay more to avoid 
litigation costs, but that basic calculation does not change as 
the litigation proceeds. By contrast, a civil rights case with the 

same damages and chance of losing will increase in value 
as the case proceeds because the plaintiffs attorneys’ fees 
increase. Thus, a case valued at $250,000 at one stage in 
the litigation will be worth more as the litigation advances 
and the plaintiff incurs additional attorneys’ fees that may be 
recoverable. This often plays out if the plaintiff survives a sum-
mary judgment motion. The prospect of an adverse verdict 
compounded by the plaintiff’s attorneys’ fees places significant 
pressure on the defendants to settle.

Creating Bad Law
Because police officers and municipalities are repeat players 

in civil rights litigation, they must be concerned about litigat-
ing cases where an adverse ruling can set bad precedent. This is 
particularly true in the civil rights arena, where the defense of 
qualified immunity hinges on demonstrating that the officers 
did not violate “clearly established” law. Thus, defendants 
may want to settle defensible claims to avoid the risk of a 
ruling that would place them in a worse position in future 
cases.

Fact Issues Precluding Summary Judgment
Decisions on qualified immunity are not immediately 

appealable if there are fact issues.27 Thus, a summary judgment 
order denying qualified immunity because there is a fact issue 
will proceed to trial, not to an interlocutory appeal before a cir-
cuit court of appeal. This often happens in excessive and deadly 
force cases where plaintiffs, officers, and witnesses remember 
the critical events differently. For instance, an excessive force 
case stemming from a dog bite would not be a likely candidate 
for summary judgment if an officer and the suspect disagreed 
about whether the officer shouted warnings before releasing the 
canine. If a case cannot be resolved through a motion, then the 
defendants must choose to either settle the case or take their 
chances with a jury.

Morale of the Police Force
The Washington Post recently reported that “Chiefs of 

some of the nation’s biggest police departments say officers in 
American cities have pulled back and have stopped policing 
aggressively as they used to.”28 Discussing the “Youtube Effect,” 
Sergeant Andrew Romero, chairman of the Austin Police Asso-
ciation’s Political Action Committee, said “It affects recruiting, 
retention and morale.”29 Litigation can cause declining morale 
within the department, particularly if the incident at issue is 
replayed in local, or national, news. Department morale must 
be considered by police officers and municipalities defending 
civil rights lawsuits.

Morale of the Community
Police officers may also want to settle in order to buy peace 

in the community. Former Baltimore Mayer Kurt Schmoke 
intimated that this was a concern in Baltimore’s recent settle-
ment with Freddie Gray’s family. Baltimore settled the law-
suit for $6.4 million, which Mr. Schmoke described as “The 
mayor and her staff are trying to do all they can to heal the 
wounds in the community, and this is a step in the right 
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direction. This settlement will give some people in the com-
munity at least some sense of justice. “30 Police officers need 
public support to effectively combat crime and particularly 
in high-profile cases, public outreach may provide some 
basis for settling a claim.

Divergent interests between Officers and Governmental Entity
The police officers involved in the incident and the munici-

palities may have different interests in the litigation. For exam-
ple, a police officer may want the case to be resolved as soon as 
possible in order to rid him or herself of the stress of litigation 
and move on; however, the entity may not want to settle what it 
believes is a frivolous claim. This can result in friction between 
the officer and the police force, even if they are represented by 
separate counsel.

Settlement may be worthwhile in order to avoid such con-
flicts.

CONCLUSION
Civil rights claims against police officers and municipalities 

pose many unique challenges to mediation. In addition to the 
standard concerns regarding stress and protracted litigation, 
there are emotional components and legal defenses and risks 
that are in play. A skilled mediator must be aware of these 
issues and address them in order to successfully guide the par-
ties toward resolution. SB
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Tower Of Babel Or Court Of Confusion?:
Federal Courts And Foreign Languages;
Part I: Document Translation

Ira Cohen, Esq., B.A., J.D., LL. M.

“The translator, like the witness called to trial, should be com-
pelled to raise his hand and swear to tell the truth and nothing 
but the truth.” Henry Wadsworth Longfellow1

INTRODUCTION
Tower of Babel or Court of Confusion? The stakeholders 

in the federal courts can fairly be characterized as a mosaic 
of diverse nationalities, ethnicities, and languages. Linguistic 
chaos, confusion, and/or incomprehension cannot be allowed 
to contaminate the courtroom environment or interfere with 
fact-finding, deliberations, or due process under the law. 
Accordingly, federal district courts gainfully utilize the services 
of language interpreters (or sign language interpreters) under 
applicable provisions of federal law in the context of proceedings 
wherein the parties or witnesses have communication difficul-
ties relative to English.

United States courts and government agencies,2 not to 
mention state agencies (e.g., motor vehicle departments), rou-
tinely require certified translations of transcripts and other 
legal documents in order to validate the precision of trans-
lations.3 Moreover, as a general rule, any foreign-language 
source documents proffered to an American federal court as 
evidence must have a concomitant English-language transla-
tion. Notwithstanding the foregoing, there are no standards 
or uniform federal rule, or approved validation or certification 
process, relating to translation of foreign language source docu-
ments or to the qualifications or competence of translators.

For a variety of reasons, and on a number of levels, all of 
the participants in civil and criminal cases -- parties, witnesses, 
experts, lawyers, judges and, if applicable, juries -- of neces-
sity, must have, and are entitled to, the benefit of accurately 
translated documents. Veteran litigators are cognizant, and 
rightly concerned, that all of the foreign-language source docu-
ments pertinent to the case must be: (a) identified, isolated, and 
secured; (b) properly translated; (c) fully comprehended; and (d) 
admitted into evidence by the court.

Despite these realities of the litigation trenches, the rules of 
engagement for achieving these admirable goals are as murky 
as the Potomac. Somewhere along the river of rules, the acts of 
oral interpretation and documentary translation drifted apart 
into two divergent branches; while the former stayed the course 
and made it to a sheltered procedural port, the latter seems to 
be hopelessly encircling a whirlpool in the same dark muddy 
waters.

In 1995, with the enactment of the Court Interpreters Act 
(“CTIA”),4 Congress mandated, inter alia, the use of certified 
and otherwise qualified interpreters in the context of judicial 
proceedings. In that vein, Rule 604 of the Federal Rules of 
Evidence provides, in toto, as follows:

“Interpreter. An interpreter must be qualified and must give 
an oath or affirmation to make a true translation.”

Surprisingly, and lamentably, however, the CTIA fails to 
extend to documentary translations for foreign language docu-
ments or to translators thereof. Moreover, albeit some states5 
have promulgated well-considered rules regarding foreign docu-
ment translations, the Federal Rules of Evidence remain inexpli-
cably mute on this paramount language issue.

	
HISTORICAL SETTING

The etymology of the noun “translation” - meaning to turn 
one language to another - is readily discernible. Dating back 
to around the early 14th century, it stems from the Old French 
Anglo-Norman translacion (the rendering of a text from one 
language to another) and, of course, the Latin translatio (transla-
tion) and liber translatus (a work translated).6 

In biblical legend, “the whole world had one language and 
a common speech.”7  Incurring the Lord’s wrath for being too 
enterprising and arrogant enough to attempt to construct an 
edifice to heaven itself, the legendary Tower of Babel remained 
an unfinished work, sinking ingloriously into the sands of antiq-
uity. Meanwhile, the perplexed, hitherto mono-linguistic people 
of Babylonia, who could no longer understand each other, 
were promptly “scattered over the face of the whole earth.”8 
Philological scholars have noted that the name “Babel,” the 
Jewish term for Babylon, also was similar to the transliterated 
Hebrew verb, balal, which means “to mix, mingle, or confuse.”9

The history of documentary translation is a long and honored 
one. The ancient Greeks in Alexandria translated earlier Hebrew 
scriptures (the Bible and some related texts) into a monumental 
translation work known as the “Septuagint” between 300-200 
B.C.E.10 Subsequently, around 384 A.D. Saint Jerome -- often 
referred to as the Patron Saint of Translators -- translated what 
later became known during the 16th century as the standard 
Latin “Vulgate” Bible. 

The Arabs and Muslims, having conquered the Greeks, 
deciphered many works from the original Koine Greek texts. 
Additionally, Greek works enthusiastically were rendered into 
Latin during the reigns of the various Roman conquerors. 

During the Middle Ages, of course, Latin was the lingua fran-
ca of the scholarly class in the Western World. In 13th century 
Spain, for example, King Alphonse the Wise founded a transla-
tion school in Toledo (to wit, The “Schola Traductorum”),11 
where Hebrew, Arabic, and Latin texts were decoded into 
still other world languages. In 14th century England, Geoffrey 
Chaucer12 adapted the Italian author Giovanni Boccaccio’s 
works into the former’s celebrated works, “The Knight’s Tale” 
and “Troilus and Criseyde”.

The Spanish literary giant, Cervantes, writing in the nascent 
years of the 17th century,13 ostensibly did not hold a very high 
opinion of translators or their art: 

“‘I would venture to swear,’ said Don Quixote, ‘that your 
worship is not known in the world, which always begrudges 
their reward to rare wits and praiseworthy labours. What tal-
ents lie wasted there! What genius thrust away into corners! 
What worth left neglected! Still it seems to me that translation 
from one language into another, if it be not from the queens of 
languages, the Greek and the Latin, is like looking at Flemish 
tapestries on the wrong side; for though the figures are visible, 
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they are full of threads that make them indistinct, and they do 
not show with the smoothness and brightness of the right side; 
and translation from easy languages argues neither ingenuity 
nor command of words, any more than transcribing or copying 
out one document from another. But I do not mean by this to 
draw the inference that no credit is to be allowed for the work 
of translating, for a man may employ himself in ways worse and 
less profitable to himself.’” Miguel de Cervantes Saavedra14

Indeed, it would appear that, depending upon the century, 
the practice and vogue in translating vastly differed. To illus-
trate, in 17th century Europe, there seems to have been more 
concern for artistic and stylistic issues as opposed to verbal 
accuracy. Later, in the 18th century, the translators’ mantra 
changed to ease of popular reading, while the 19th century saw 
more emphasis placed upon technical precision. It was not until 
well into the 20th century that faithful accuracy was elevated to 
its well-deserved lofty pedestal. 

Modern English translations of old or original language texts 
certainly will serve to help a reader better digest and compre-
hend legal masterpieces such as Cicero’s De Legibus,15 Justinian’s 
Codex Justinianus,16 or the Code Napoléon.17 However, for 
courtroom purposes nowadays, translations most assuredly are 
judged by a decidedly higher standard, if not as to artistic effect 
and style, then as to unswerving fidelity and technical exactitude 
vis-a-vis the foreign source document.

USING FOREIGN LANGUAGE DOCUMENTS IN COURT, 
GENERALLY 

As a rule of thumb, for legal and official purposes, evidentiary 
documents and other official documentation normally are man-
dated to be in the official language(s) of a particular jurisdiction. 
Nevertheless, the procedure for translating for so-called legal 
equivalence differs from nation to nation.

In some countries, for example, it is a requirement that a 
translator swear an oath to attest that it is the legal equivalent 
of the source text. Often, only translators of a special class are 
authorized to swear such oaths. In some cases, the translation 
is only accepted as a legal equivalent if it is accompanied by the 
original or a sworn or certified copy of it. Even if a translator 
specializes in legal translation, or is a lawyer in his (her) country, 
this does not necessarily make him (her) a sworn translator. In a 
number of countries, mere “declared competence” by a transla-
tor will pass muster. Yet, other nations require a translator to be 
officially appointed by the government.

Sworn translation, then, also sometimes referred to as a "cer-
tified translation," shoots for legal equivalence between two (2) 
documents, the original of which is penned in a different source 
language. Such a translation should be performed by someone 
authorized so to do by applicable statutes, court rules, or agency 
regulations. 

FOREIGN LANGUAGES IN THE U.S. FEDERAL COURTS, 
GENERALLY

According to the U.S. Department of Labor, Bureau of Labor 
Statistics, "[t]here is currently no universal form of certification 
required of interpreters and translators in the United States, 
but there are a variety of different tests that workers can take 
to demonstrate proficiency."18 To be sure, court interpreters are 

highly-skilled professionals in both simultaneous and consecu-
tive reporting tasks; the lawyers, judges, and other players in the 
American justice system heavily depend upon the interpreters to 
keep the gears of the machinery of justice in perpetual, if glacial, 
motion. Translators of documents also are pressed into service 
in order to provide a vital function. 

Well over a hundred diverse tongues require language 
interpretation in federal court proceedings in any given year. 
Needless to say, the lion’s share of the cases involve Spanish 
speakers. Other languages involved with some measure of 
frequency include, but are not limited to, Mandarin and 
Cantonese Chinese, Vietnamese, Arabic, Korean, Russian, 
Portuguese, and Haitian Creole. 

Examining the lineage of our federal court precedents, it 
becomes crystal clear that all federal court proceedings must 
be conducted in the English language. The cases so holding are 
legion. Moreover, any witness who does not speak English well 
enough to understand the proceedings must be afforded the 
benefit of an interpreter.

FOREIGN LANGUAGE DOCUMENTS IN U.S. FEDERAL 
COURTS

If we accept the principle that all U.S. federal court proceed-
ings must be held in English (including in the District of Puerto 
Rico, where 95% of the population speaks Spanish),19 then, a 
fortiori, any documents sought to be entered into evidence dur-
ing the course of such proceedings must likewise be in English. 

“[I]t is clear, to the point of perfect transparency, that fed-
eral court proceedings must be conducted in English.” United 
States v. Rivers-Rosario. 20 In that case, the court also noted the 
“well-settled rule that parties are required to translate all foreign 
language documents into English.”21 

Appellate tribunals likewise have made it clear that the 
erroneous admission of foreign-language documents violates 
the so-called English Language Requirement. See, e.g., United 
States v. Diaz (where untranslated foreign passports and travel 
documents were erroneously admitted).22 See also United States 
v. Contreras Palacios23 (wherein it was held to be error that 
both a birth certificate and cedula [identity card] in the Spanish 
language were offered by the government into evidence unac-
companied by translations into English.) 

The results of failing to have such translations properly 
admitted into evidence can be disastrous for both litigator and 
client alike. See, e.g., Krasnopivtsev v. Ashcroft24 wherein a copy 
of a passport was held to have been properly excluded from evi-
dence where no English translation or certification was offered. 
See also Lopez-Carrasquillo v. Rubianes25 wherein the court 
declined to consider a deposition excerpt as part of the record 
on summary judgment because the party proffering same had 
failed to submit an English translation; United States v. Cruz,26 
in which case the Eleventh Circuit Court of Appeals, confronted 
with a situation where the defendant had engaged in a “deliber-
ate tactical decision” not to submit an English translation of 
a Spanish-language tape, held that he could not complain on 
appeal that the jury’s function was usurped when he had failed 
to present evidence that would have aided the jury in fulfilling 
that function); and Heary Bros. Lightning Protection Co., Inc. v. 
Lightning Protection Institute et al,27 where the court, sua sponte, 
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struck plaintiff’s exhibits as inadmissible, on the ground that the 
exhibits were not in English and that no translations had been 
provided with respect thereto.

Another stark illustration of the potentially devastating effect 
of an epic translation failure is provided by the Villalobos case. 
28A few years back, the U.S. Court of Appeals for the Eleventh 
Circuit refused to reverse an immigration ALJ who had ordered 
a deportation largely for lack of evidence because, as the BIA 
noted, the petitioner had only provided an unsigned statement, 
unaccompanied by a certificate of translation, and had failed to 
address the claim raised in her motion.

A review of the relevant authorities further reflects that a pro-
ducing party, in a vacuum, has no duty to translate documents 
regularly kept in a foreign language. See, e.g., In re P.R. Elec. 
Power Authority.29 However, in order to utilize such documents 
and have them admitted into evidence, they will have to be trans-
lated and exchanged during the discovery process. 

The question next arises as to which party should be obliged 
to shoulder the burden of the costs of translating documents in 
discovery. It is well-settled that each party seeking discovery is 
expected to bear any special attendant costs, which costs encom-
pass the cost of translating foreign language documents received 
in response to document requests. Thus, an objective study of the 
case law under Rule 34 (document production) reveals that the 
requesting party ordinarily must bear the burden.30  However, 
when a party responds to an interrogatory by producing docu-
ments written in a foreign language, Rule 33(d) requires that the 
responding party provide a translation of those documents.

The cost of translating foreign language documents is by 
no means de minimis. In the Miami, Florida area, for example, 
the market rate for a Spanish-English translation appears to be 
25 cents per word. Extrapolate that cost, for example, to a 12 
page document (approximately 4,000 words); the cost would be 
$1,000.00 (U.S.D.).

Under Title 28, U.S. Code Section 1920, it is commonplace 
that the compensation to “interpreters” is among the costs that 
may be awarded to prevailing parties. What about taxing the 
expense of document translation as costs for purposes of awards 
to prevailing parties in federal actions? 

The issue thus presented to the United States Supreme Court 
was whether costs incurred in translating documents were “com-
pensation of interpreters” under 28 U.S.C. Section 1920(6)?  The 
high court’s answer was in the negative. 

Notably, however, as opined by Justice Ginsberg, in the 
context of her dissenting opinion in Taniguchi v. Kan Pacific 
Saipan, Ltd., d/b/a Marianas Resort and Spa,31 over many years 
of practice, a number of district courts have awarded costs for 
document translations on a variety of grounds or theories. Faced 
with this thorny issue, some courts have held that costs may be 
awarded under §1920 subdivisions (4) or (6) for the translation 
of documents necessary to, or in preparation for, litigation.32 
Savvy practitioners would be well-advised to check yet another 
option; because, alternatively, as Justice Ginsberg also pointed 
out, some district courts allow fees for foreign document transla-
tion by way of their respective local rules.33 

As a matter of black letter law, the majority of the U.S. 
Supreme Court in the Taniguchi case, by a vote of 6-3, reversed 
the Ninth Circuit Court of Appeals and slammed shut the 

Section 1920 statutory door on recouping the costs of document 
translation. Justice Alito, writing for the court, expressly held 
that the “compensation of interpreters” in Section 1920(6) does 
not include the costs of document translation. 

While there is no federal law or local rule pertaining to the 
qualifications for a translator of written documents, it ought 
to be noted that some courts or their Clerk’s Offices do have 
filing requirements to the effect that “[d]ocuments not writ-
ten in English must be accompanied by a translation unless a 
waiver has been granted by the court.”34 Translators of foreign 
documents need to possess excellent linguistic skills in both the 
original source language and the target language. In addition, 
the translator must be aware of, and adjust for, colloquialisms, 
dialects, idioms, regional differences, slang and, last but not 
least, legal terminology. Nevertheless, there are no accepted or 
uniform certifications, examinations, interviews, licenses, tests, 
or validations for document translators that we can point to.

What, then, does a “certification” mean in relation to a 
document translator? One thing is certain; it does not mean 
“federal court certified translator,” inasmuch as there is no such 
appellation extant. One approach that a seasoned litigator may 
adopt is to only utilize the services of an ATA-certified transla-
tor, although there is no strict requirement therefor imposed by 
the federal rules or courts so to do. The ATA is the American 
Translators Association. Many folks in the legal translation 
industry have considered this as a smart, or best, practice for 
the last half century or so. In the author’s view, teaming up with 
a translator that is ATA-certified can serve to ensure that the 
translations not only will be accurate but, equally important, will 
be admissible in evidence and accepted by the court.

As and for other, pertinent best practices during litigation, it 
is strongly recommended that the litigator introduce both the 
source foreign language documents and the translated versions 
as exhibits at both deposition and at trial. In addition, under 
ordinary circumstances, it would seem eminently prudent to 
secure an affidavit or declaration attesting to the translator’s 
qualifications and certifying that the English translation is both 
true and accurate. 

	
CONCLUSION

There is a saying in the Southwest region of our great nation 
… “[e]verything’s bigger in Texas.” Certainly, the Code of 
Evidence down there is King-Sized; they even have one more rule 
in Article X than does the Federal Rules of Evidence. That extra 
heaping helping of jurisprudence serves to satisfy even the most 
discerning legal tastes and evidentiary palettes. 

Thus, as to the field of foreign document translations, Texas 
legislators appear to have bolted from the starting gate, leaving 
the feds lagging far behind in the statutory dust. As previously 
mentioned, Rule 1009 of the Texas Rules of Evidence35 express-
ly deals with the topic of “Translation of Foreign Language 
Documents,” providing, in pertinent part, as follows:

“…translation of foreign language documents shall be admis-
sible upon the affidavit of a qualified translator setting forth the 
qualifications of the translator and certifying that the translation 
is fair and accurate.”

It readily must be observed that the Texas rule comprehen-
sively covers the subject-matter, treating translations, objections 
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thereto, effect of failure to object or offer conflicting transla-
tion, effect of objections and of conflicting translations, expert 
testimony of translators, and court appointments. In so doing, 
it must be viewed as markedly superior when compared to the 
Federal Rules of Evidence which, as noted above, are rather con-
spicuous in their silence on this significant subject.

	 Beyond peradventure of doubt, the Texas rule regard-
ing translations has much to commend it. That is to say; Texas 
jurisprudence does not attempt to skirt around or shy away from 
the issue; rather, it’s fixin’ to bring down and rope this bull of 
a problem head-on. Or, as a Texas jurist might say, “don’t mess 
with Texas; this ain’t our first procedural rodeo.” SB
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or she is competent to translate from the foreign language into 
English.”  

3Another example is provided by the Rules for the Federal 
Trade Commission. Under Title 16 C.F.R. Section 803.8, docu-
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Title 21, Part 10, Section 10.20 (c) (2), which regulation requires 
submission of verified English translations of foreign docu-
ments.  
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litigation. Compare 633 F. 3d 1218, 1220–1222 (9th Cir. 2011); 
BDT Prods., Inc. v. Lexmark Int’l, Inc., 405 F.3d 415, 419 (6th 
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reasonably necessary for trial preparation”), available at www.
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34U.S. D.C., S.D. Fla., Section 2N, Civil Filing Requirements.
35Effective March 1, 2013.
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