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• Statistical Overview
• Sentencing Fundamentals
• Sentencing Strategies (Q&A)

• Government
• Defense

• Recent Developments
• New Application Note on non-violent fist offenders
• Effects of First Step Act on Tax Cases

OBJECTIVES
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Why Devote an Entire Panel to 
Sentencing Advocacy in Criminal 

Tax Cases?
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IRS-CI FY  Statistics
FY 2016 FY 2017

Investigations Initiated 3,395 3,019

Prosecution Recommendations 2,744 2,251

Informations/Indictments 2,761 2,294

Conviction Rate 92.1% 91.5%

Total Sentenced 2,699 2,549

Percent to Prison 79.9% 80.1%

Average Months to Serve 41 42

FY 2018

2,886

2,130

2,011

91.7%

2,111

82%

45
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Where in the Process Does Each Side Typically 
Start Preparing for Sentencing?
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Important steps in the federal 
criminal process:

• Investigation
• Charging
• Initial Hearing/Arraignment
• Discovery
• Plea Bargaining
• Preliminary Hearing
• Pre-Trial Motions
• Trial
• Post-Trial Motions
• Sentencing
• Appeal
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IRS-CI Investigations: Overview

• Two types: Administrative and Grand Jury
• IRS-CI will generally attempt to make contact with the taxpayer early in the 

investigation

What is going on the Government side at this stage:
• Determining the tax loss
• Developing Evidence for Use at Sentencing

What is going on the Defense side at this stage:
• Analyze potential charges and tax loss
• Should the Defendant file/amend past due returns and/or pay taxes?
• Should the Defendant start getting involved in the community? 
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Guilty Pleas and Plea Bargains: Overview

• For most federal defendants, the sentencing process begins before the formal sentencing phase of the case. 

• In recent years, 97 percent of federal defendants convicted of a felony or Class A misdemeanor offense plead guilty 
rather than on a verdict at a trial.

• In a typical case involving a guilty plea, some but not all of the facts relevant to sentencing are established at the 
guilty plea hearing. However, a more complete recitation of the relevant sentencing facts will be contained in a 
Pre Sentence Report prepared by the U.S. Probation Office. 

• At the guilty plea hearing, the court will advise the defendant of the statutory range of punishment and of “the 
court’s obligation to calculate the applicable sentencing guideline range and to consider that range, possible 
departures under the Sentencing Guidelines, and other sentencing factors under 18 U.S.C. § 3553(a).”

• Many defendants who plead guilty do so as the result of plea agreement with the prosecution, and some plea 
agreements contain the parties’ agreement about the application of the sentencing guidelines in the defendant’s 
case.  Unlike civil cases, where district judges may participate in settlement discussions, a judge in a federal 
criminal case “must not participate in [plea bargain] discussions” between the parties, although the “parties must 
disclose the plea agreement in open court when the plea is offered . . . .”
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How do the decisions made during plea 
negotiations affect sentencing?
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Presentence Interview 

After a defendant is convicted, whether by guilty plea or a verdict at trial, a federal
probation officer typically conducts a presentence interview of the defendant. 

At the presentence interview, the probation officer may ask questions about a wide variety of matters 
concerning:
• the defendant’s offense or offenses of conviction and related uncharged criminal conduct,
• criminal history
• personal history (including family history and substance abuse history),
• financial circumstances

Counsel for the defendant must be given notice of and the opportunity to attend the presentence
interview. See FED. R. CRIM. P. 32(c)(2)

A defendant may invoke his or her constitutional right to remain silent during the interview, although 
failure to provide truthful information about the offense or offenses of conviction may result in denial 
of credit for “acceptance of responsibility” at sentencing.



#TaxLaw19 #FBA 

What Are Some the Strategies for Dealing with 
Probation and Pretrial Services?
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Presentence Report and Objections

After conducting the presentence interview, the probation officer prepares a PSR.  The PSR 
contains not only information about the offense and offender but also the statutory range of 
punishment and a calculation of the relevant sentencing guidelines, as well as any bases that 
may exist for imposing a sentence outside of the applicable range.

The defense and prosecution must be provided a copy of the PSR at least 35 days before 
sentencing and must submit any objections within 14 days of the sentencing hearing and 
otherwise may respond to the PSR (typically in the form of a sentencing memorandum).

The PSR is a confidential document that may not be disclosed to the public. Together with a 
PSR, a probation officer also submits to the court a confidential sentencing 
recommendation.
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Presentence Report and Objections (continued)

The Federal Bureau of Prisons uses the PSR, in determining:
• the offender’s classification as an inmate,
• choosing an appropriate treatment program, 
• and deciding eligibility for various programs.

The PSR is used to inform the conditions and methods of supervision 
of an offender on probation or supervised release.
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Once the PSR is issued, what considerations are 
made in deciding whether to file objections?
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Sentencing Hearing

Although not as formal as trial proceedings, federal sentencing hearings are adversarial proceedings 
governed by procedural rules contained primarily in Rule 32 of the Federal Rules of Criminal 
Procedure and Chapter Six of the Guidelines Manual. 

A district court must allow the defendant and counsel for both parties to provide input before a 
sentence is imposed.

At the court’s discretion, parties may call witnesses and present evidence about disputed facts or 
other matters (e.g., mitigating or aggravating factors).

Neither the Federal Rules of Evidence nor constitutional provisions related to evidentiary matters 
(e.g., the Confrontation Clause of the Sixth Amendment) apply at sentencing.

Court may consider hearsay and other types of information that would not be admissible during a 
trial.  

In resolving factual disputes, the preponderance of the evidence standard ordinarily applies .
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• Selection of an appropriate sentence requires judges to 
have “the fullest information possible concerning the 

defendant’s life and characteristics.” Williams v. State of 
New York, 337 U.S. 241, 247 (1949). 

• 18 U.S.C.  § 3661:   “No limitation shall be placed on the 
information concerning the background, character, and 

conduct of a person convicted of an offense which a 
court of the United States may receive and consider for 

the purpose of imposing an appropriate sentence.”  
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(a) Factors To Be Considered in Imposing a Sentence.—The court shall impose a sentence sufficient, but not 
greater than necessary, to comply with the purposes set forth in paragraph (2) of this subsection. The court, 
in determining the particular sentence to be imposed, shall consider—
(1) the nature and circumstances of the offense and the history and characteristics of the defendant;
(2) the need for the sentence imposed—

(A) to reflect the seriousness of the offense, to promote respect for the law, and to provide just 
punishment for the offense;

(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the defendant; and
(D) to provide the defendant with needed educational or vocational training, medical care, or other 

correctional treatment in the most effective manner;
(3) the kinds of sentences available;
(4) the kinds of sentence and the sentencing range established for— (by the Guidelines)
(5) any pertinent policy statement— issued by the Sentencing Commission; and
(6) the need to avoid unwarranted sentence disparities among defendants with similar records who have 
been found guilty of similar conduct; and
(7) the need to provide restitution to any victims of the offense.

18 U.S.C. § 3553(a) Factors
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How do you highlight the sentencing factors and 
other pertinent information to the Court?
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The Sentencing Memo: General Structure

For the Defendant

1. Defendant’s Devotion to 
Family and Humanity 

2. Defendant’s Other Good 
Characteristics and Deeds 

3. Defendant’s Health Issues 
4. Acceptance of responsibility 

and substantial assistance
5. Discussion of offense conduct 

and sentences in similar cases

For the Government

1. Discussion of Offense Conduct 
2. Discussion of Relevant Conduct
3. Discussion of Other Misconduct
4. Why a Guidelines Sentence is 

Warranted   
5. Response to Defendant’s Good 

Character, Health, Charity, and 
other Arguments 



Arguments for Government

1. Sentencing Policy in Tax Cases
2. Seriousness of the Crime
3. Specific Deterrence
4. General Deterrence



Government’s  Policy Argument:
Quote from U.S.S.G. §2T1.1 Background



Government’s  Policy Argument: 
U.S.S.G. Ch. 2 Pt. T Introductory comment

• Tax Gap (IRS’s most recent official estimate of the net Tax 
Gap, for 2008-2010, was $406 billion, or about 18% of the 
total annual tax liability)

• Relative Lack of Audit and other Compliance Resources (cuts 
at IRS!).



Arguments for Defense
1. Lack of Criminal History
2. Good Character
3. Avoid Unwarranted Sentencing Disparities
4. Health Conditions
5. Low Recidivism
6. Taxes eventually paid
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• Letters or testimony regarding                                                             
good character

• Video presentation?

• Charitable Endeavors

Sentencing Arguments
Good Character
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But be careful……
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• Comparison to other tax sentences in the district and nationwide
• Select cases to fit your position and offense conduct
• Consider the particular Judge

• Comparison to voluntary disclosure program or other civil programs
• Use of sentencing statistics to indicate that anything above (fill in 

the blank) months would create a disparity

Sentencing Arguments
Unwarranted Sentencing Disparities
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FY 2017 Tax Sentencing Statistics
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• Old Age

• Poor Health
• BOP has resources in place to 

handle a myriad of health issues

Sentencing Arguments
Health
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• Defendant paid his taxes prior to sentencing and is 
now tax compliant

• Defendant will lose his professional license if sent to 
jail

• Penalties paid such as foreign asset reporting 
penalties

• Sentencing for criminal FBAR violations under 
chapter 2 part S instead of chapter 2 part T?

Sentencing Arguments
Money and Collateral Consequences
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Recent Developments
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Potential Impact of New Applica�on Note to USSG §5C1.1
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• Advocacy for your client does not end after 
sentencing and can continue while they are in 
custody.

• First Step Act
• Expanded good time credits for low-risk defendants
• Maximize home confinement for lower risk 

defendants
• Changed definition of “elderly” to 60 for purposes of 

home detention program
• Additional argument at sentencing for no jail time?

First Step Act
Impact on Tax Crimes
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THANK YOU!
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