
The fight for LGBTQ rights continues to arise 
in the federal courts, with gender identity and 
transgender issues at the forefront. On April 12, 
2019, the United States military implemented its 
ban on transgender troops, barring transgender 
individuals from serving openly in the armed forces, 
and denying servicemembers medical care for gender 
reassignment.  Military academies will similarly ban 
transgender individuals from attending the schools 
under the implemented policy. Four lawsuits will 
continue to challenge the policy on its merits.  

Following a remand from the Supreme Court in 
2017, the case of Gavin Grimm, a transgender male student who sought bathroom 
access under the Fourteenth Amendment and Title IX of the U.S. Education 
Amendments of 1972, is currently before the district court on a motion for 
summary judgment.  

Additionally, the Supreme Court recently decided to hear cases raising 
the question of whether “sex” as used in Title VII the Civil Rights Act of 1964 
encompasses discrimination based on an individual’s sexual orientation, and 
whether the term “sex” includes “gender identity,” highlighting a conflict between 
the Equal Employment Opportunity Commission, which has said the 1964 act 
does guarantee such protections, and the Trump Administration, which takes the 
contrary view.   
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Another Tragedy Reminds us that the LGBTQ+ Community Continues 
to be Discriminated: A Call to Completely End the FDA’s Ban on 

Homosexual Blood Donations   
By Candelario Saldana 

On October 2, 2017, America woke up to news of yet another 
tragedy: a shooting in Las Vegas1  that left fifty-nine people 
dead and hundreds injured.2  The following day, Las Vegas 
Mayor Carolyn Goodman urged the community to donate 
blood to aid victims.3  Answering her call, residents rushed to 
donation centers and patiently waited in block-long lines for 
hours.4  However, due to the Food and Drug Administration’s 
(“FDA”) policy, Recommendations for the Prevention of Human 
Immunodeficiency Virus Transmission by Blood and Blood 
Products, banning men who have sex with men from donating 
blood,5  these donation centers were forced to turn away many 
healthy members of the LGBTQ+ community,6  similar to what 
took place after the Orlando PULSE shooting,7 and after the 
Stoneman Douglas High School shooting. 

In 1983, the onset of the AIDS crisis, the FDA implemented a 
lifetime ban on blood donations from men who had ever had sex 
with another man.8   Although little was known about the disease 
in the early 80’s, HIV was believed to be a gay disease.9  In 2014, 
the FDA announced its intentions to make a change to its policy. 
LGBTQ+ organizations called for a total elimination of the ban.10  
To their dismay, in December 2015, the FDA simply shortened the 
length of the ban.11  The new policy prohibits men from donating 
blood if they have had sex with another man within the last 
twelve months.12  The FDA claims that it considered alternative 
criteria instead of the twelve-month deferral.13  Ultimately, the 
FDA decided to implement the deferral due to concerns with 
the reliability of self-reports of monogamy,14  along with statistics 
demonstrating that men who have had sex with another man 
accounted for 70% of new HIV infections in the U.S.15   However, 
even though HIV rates remain high among homosexuals, there 
are effective, non-discriminatory alternatives to addressing the 
FDA’s concerns. For instance, prescreening measures such as 
using nucleic acid tests, which detect HIV within ten days of 
being infected,16  and individual risk factor assessments can 
ensure safe blood donations.17  

Although there has not been a challenge to the ban in federal 
courts, in light of recent court decisions addressing other 
discriminatory practices by states and the federal government, 
it might be time to challenge the FDA’s ban. Starting with 
Romer v. Evans in 1996,18  the Supreme Court has accepted 
that homosexuals as a class fall under the protection of the 
Equal Protection Clause. In Lawrence v. Texas, the Court 
held that having laws criminalizing same-sex intimacy demeans 
homosexuals and are therefore unconstitutional.19 In United 
States v. Windsor and Obergefell v. Hodges, the Court held 
that marriage laws that defined marriage exclusively for 
heterosexuals were also unconstitutional.20  The Court has 
also clearly stated that states cannot “engage in—and have the 
authority to prohibit—discriminatory conduct that ‘demeans or 

stigmatizes’ LGBT people.”21  Therefore, one could argue that 
other laws, regulations or policies—such as the blood ban—that 
either on their face discriminate against homosexuals or have 
the effect of discriminating against them could possibly be found 
unconstitutional if an Equal Protection analysis were applied.22  

One of the challenges with using an Equal Protection 
argument, however, is that the ban does not specially name 
homosexuals or bisexual men.23  Instead of being discriminatory 
against a class that the Supreme Court has recognized as 
deserving Equal Protection, the ban instead ban’s men who have 
had sex with men in the past 12 months, it prohibits conduct 
instead of identity. Therefore, the policy might not be found to 
facially target a protected class. However, the Court has held 
that laws that are facially neutral but have a discriminatory 
effect or impact a protected class can still be analyzed using an 
Equal Protection lens.24  Here, the ban claims to target men who 
have sex with men; however, the targeted conduct is closely 
associated to gay men,25  gay men by definition are men who have 
sex with men. The history of the ban, stemming from the AIDS 
crisis in the 80’s also has a history that implicates that the policy 
is aimed at gay men.26  However, even if courts do not find that 
the intent was to discriminate, it is quite likely that a court would 
find that the effect is discriminatory. Furthermore, the effect is 
not only discriminatory, but there are other ways to achieve the 
legitimate interest of keeping the blood donations safe without 
being discriminatory towards homosexual men. 

It is time that men like myself—gay and willing to donate—
are not turned away from blood donation centers simply because 
we have sex with other men. After every tragedy hundreds if not 
thousands of gay men are forced to sit on the sidelines. Although 
we are trying to perform a selfless act, we are discriminated 
against because of the discriminatory policy implemented by the 
FDA. Although we are HIV-negative and willing to donate, we are 
not allowed, even when trying to help our own people, it’s time to 
say #EndtheGayBlooodBan.
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Fair Housing Act Developments Supporting LGBTQ Civil Rights
By Alison Slagowitz

Seven days after the assassination of Rev. Dr. Martin Luther 
King, Jr., President Lyndon Johnson signed the Civil Rights 
Act of 1968.1   This Act expanded the protections of the Civil 
Rights Act of 1964 to housing discrimination.  Title VIII of the 
Civil Rights Act of 1968 is also known as the Fair Housing Act 
of 1968 (“FHA”).2   The current iteration of the FHA is known 
as Title VIII of the Civil Rights Act of 1968, as amended by the 
Fair Housing Amendments Act of 1988.3 

The present-day text of the FHA protects against 
discrimination in most private and public housing based on a 
person’s “race, color, religion, sex, handicap, familial status, or 
national origin.”4   Congress added “sex” as a protected class 
on August 22, 19745 —a day Congress designated “Women’s 
Equality Day.”6 In 1988, Congress added “handicap” and 
“familial status” as protected classes.7 

Although Congress has not enacted any major revisions 
or amendments to the FHA since 1988,8  the judiciary and 
executive branches have begun to reassess prior interpretations 
proscribing FHA protections against sex discrimination based 
on sexual orientation and gender identity.

In July 2010, the U.S. Department of Housing and Urban 
Development (“HUD”) announced a new guidance at HUD’s 
LGBT Pride Month Celebration that treats “gender identity” 
discrimination as “gender” discrimination under the FHA.9   
HUD also announced that it will retain jurisdiction, jointly 
investigate, or refer LGBT claims to state, regional, or local 
governments that have enacted legal protections specifically 
prohibiting discrimination against LGBT individuals.

In a 2015 Memorandum Opinion, the U.S. District Court 
for the Northern District of Alabama, Southern Division, ruled 
that HUD has jurisdiction over FHA discrimination claims 
based on gender non-conformity as a permissible reading 
of “sex.”10 Additionally, HUD has promulgated regulations 
prohibiting recipients of HUD funding and HUD-insured 
housing from discriminating on the basis of actual or perceived 
sexual orientation, gender identity, or marital status.11 HUD 
also revised its definition of “family” to include gender neutral 
terms and variables beyond the traditional nuclear family.12 

Similarly, in 2015, the Equal Employment Opportunity 
Commission took the position that sex discrimination includes 
discrimination on the basis of sexual orientation.13   Soon after, 
two federal Courts of Appeals sitting en banc held that Title 
VII of the Civil Rights Act of 196414  prohibits employment 
discrimination on the basis of sexual orientation as a form of 
gender stereotyping.15 

In 2017, the U.S. Court of Appeals for the Seventh Circuit 
ruled the plaintiff’s Title VII sex discrimination claim on the 
basis of her sexual orientation survived her former employer’s 
Rule 12(b)(6) dismissal motion.16   In Hively v. Ivy Tech 
Community College of Indiana,17 the Court found that 
“sex” includes sexual orientation discrimination under U.S. 
Supreme Court precedents prohibiting sex discrimination 

under either a comparative theory of gender nonconformity18  
or a theory of association.19 

Likewise, in 2018, the U.S. Court of Appeals for the Second 
Circuit ruled sexual orientation discrimination claims are 
actionable under Title VII.20 In Zarda v. Altitude Express, 
Inc., the Court primarily relied on the comparative theory 
prohibiting discrimination based on gender stereotyping21  
and reinforced the argument with associational discrimination 
theory.22 (In April, the Supreme Court granted certiorari in 
Zarda, and will be addressing this issue next term.)

These Title VII rulings are important for claims arising 
under the FHA, because Title VII and Title VIII (the FHA) are 
equivalent in function, construction, and application.  For this 
reason, courts often rely upon Title VII precedents to inform 
FHA decisions.  

For example, in 2018, the U.S. Court of Appeals for 
the Seventh Circuit relied on its 2017 ruling in Hively,23  
discussed above, and found a senior living center violated the 
FHA by failing to protect a lesbian resident, Marsha Wetzel, 
from violence and harassment by other tenants.24 The ruling 
in Wetzel v. Glen St. Andrew Living Community, LLC25  is 
important for two reasons.  This is the first ruling by a U.S. 
Court of Appeals prohibiting sexual discrimination on the 
basis of sexual orientation under the FHA.  The ruling also 
reinforces a landlord’s liability under the FHA for tenant-
on-tenant discrimination when the landlord has notice of 
the harassment yet fails to take reasonable steps to stop the 
harassment.

Of note, in 2017, a U.S. District Court in Colorado abandoned 
the Tenth Circuit’s anti-LGBTQ rights precedents in Title VII 
cases and denied a landlord’s unopposed Rule 56 motion for 
summary judgment against a housing discrimination claim 
under the FHA and Colorado law.26   In Smith v. Avanti,27  
the landlord refused to rent a residence to a family consisting 
of a married couple, transgender woman and woman, with 
two children, because children make “noise” and the married 
couple’s “unique relationship.”28   Previously, the Tenth Circuit 
expressly ruled Title VII does not prohibit discrimination on 
the basis of sexual orientation or based on a person’s status 
as a transsexual.29   The Smith v. Avanti Court, however, 
interpreted a Title VII precedent’s footnote as opening the 
door to extend the FHA to prohibit sex discrimination to 
discrimination on the basis of gender stereotypes.30   This 
Court then applied its own FHA analysis to extend the 
sexual discrimination protections of the Colorado Anti-
Discrimination Act.31  

Additionally, in 2018, the Human Rights Campaign 
Foundation reported twenty-two (22) states have protections 
against discrimination for sexual orientation in employment 
and housing and twenty-one (21) states protect against 
discrimination based on gender identity. 32

On a national scale, the Human Rights Campaign 
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announced its imminent reintroduction of the Equality Act to 
the House of Representatives.33  The bill proposes to expand 
anti-discrimination statutes and the Civil Rights Act of 1964 to 
protect against discrimination on the basis of gender identity 
and sexual orientation.34  The bill is supported by over one-
hundred sixty (160) corporations from all fifty (50) states.35   
Should this bill pass, federal courts are likely to expand the 
protections of the FHA based on Congress’ express extension 
of Title VII protections against gender identity and sexual 
orientation discrimination.

Alison Slagowitz is an Equal Justice Works Georgia 
Housing Corps Fellow hosted by the Savannah Regional 
Office of the Georgia Legal Services Program, where she 
focuses on preservation of affordable and safe housing 
for low-income tenants.  Prior to this, Alison served as 
Contract law Clerk for the Affirmative Civil Enforcement 
Unit in the Civil Division for the United States Attorney’s 
Office for the Southern District of Georgia.  Alison 
graduated summa cum laude and Order of the Oak from 
Savannah Law School in May 2016.  Alison received her 
undergraduate Bachelor’s Degree in Liberal Arts from 
Sarah Lawrence College.
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While much of LGBTQ equality is fought for at the state 
and local level, these cases underscore the role the federal 
courts play in determining how agency action, federal 
statutes and the constitution affect individual rights of 
LGBTQ people.

To that end, we are very excited to have our Section’s 
first webinar on June 12, 2019 at 2:30pm EDT, featuring 
two leading and nationally recognized attorneys fighting 
for LGBTQ equality: Mary Bonauto, Civil Rights Project 
Director at GLBTQ Legal Advocates & Defenders (GLAD), 
and Shannon Minter, Legal Director of the National Center 
for Lesbian Rights (NCLR). The webinar, “Understanding 
the Trump Administration’s Transgender Military Ban:  

How We Got Here and What Comes Next,” will discuss the 
Trump Administration’s transgender military ban, from the 
beginning to the present, including how the ban works, 
how it affects transgender people, the contested claimed 
justifications for the ban, and the routes forward in the 
courts, the Congress and with public opinion. We hope that 
you will join us and spread the word.  

Our Section and its Board have continued to grow over 
the last few months, and we are excited to see where the 
remainder of 2019 takes us.
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The LGBT Law Section of the FBA is pleased to present a webinar 
featuring nationally prominent LGBTQ rights attorneys.

This panel will discuss the Trump Administration’s transgender military ban, from the be-
ginning to the present, including how the ban works, how it affects transgender people, 
the contested claimed justifications for the ban, and the routes forward in the courts, the 
Congress, and with public opinion. 1 CLE Credit (Pending).
 
Date: Wednesday, June 12th, 2019
Time: 02:30PM – 3:30PM
Location: Webinar
Register: https://cc.readytalk.com/r/pdtxy5x2ds51&eom 

Introduction:
Brandon King – Moderator

Speakers:
Shannon Minter – Legal Director of the National Center for Lesbian Rights (NCLR)
Mary Bonauto – Civil Rights Project Director at GLBTQ Legal Advocates & Defenders 
(GLAD)


