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At Sidebar

by Andrew J. Doyle

This edition of The Federal Lawyer focuses on federal 
transportation law, and this month’s At Sidebar addresses its intersec-

tion with “environmental justice.” 

What is “environmental justice” and its related federal policy?
Environmental justice, at its core, envisions that (1) all persons, re-

gardless of whether they are part of a low-income or minority commu-

nity, be provided with an equal opportunity to be heard before conse-

quential environmental decisions are made or actions taken and (2) all 

persons, regardless of their low-income, minority, or tribal status, bear 

an equal share of associated burdens of pollution.1 We, as a society, have 

not achieved environmental justice. As President Barack Obama re-

cently summarized: “Two decades ago  … [l]ow-income neighborhoods, 

communities of color, and tribal areas disproportionately bore en-

vironmental burdens like contamination from industrial plants or 

landfills. … While the past two decades witnessed great progress, 

much work remains.”2

Federal policy regarding environmental justice began in earnest 

in 1994, when President William J. Clinton signed Executive Order 

12898.3 That order directed federal agencies to “make achieving 

environmental justice part of [their] mission by identifying and ad-

dressing, as appropriate, disproportionately high and adverse hu-

man health or environmental effects of [their] programs, policies, 

and activities on minority populations and low-income popula-

tions in the United States.”4 Executive Order 12898 also called for 

“greater public participation” and access to information.5 

Executive Order 12898 remained on the books, unchanged, 

ever since. President George W. Bush’s first administrator of the 

Environmental Protection Agency (EPA), a lead agency on envi-

ronmental justice, expressed a “firm commitment to the issue of 

environmental justice” and explained that “[e]nvironmental justice 

is achieved when everyone, regardless of race, culture, or income, 

enjoys the same degree of protection from environmental and 

health hazards and equal access to the decision-making process 

to have a healthy environment in which to live, learn, and work.”6 

The current administration has similarly stated that it is “commit-

ted to ensuring that communities overburdened by pollution—par-

ticularly minority, low-income and indigenous communities—have 

the opportunity to enjoy the health and economic benefits of a clean 

environment.”7 

In 2011, the heads of 17 federal agencies executed a memorandum 

of understanding on environmental justice (EJ MOU).8 The EJ MOU 

“declare[d] the continued importance of identifying and addressing en-

vironmental justice considerations in agency programs, policies, and ac-

tivities as provided in Executive Order 12898.”9 The EJ MOU also called 

for agencies to share their “environmental justice strategies and imple-

mentation progress reports.”10 In particular, each agency agreed to: 

(1) post on its Web page its environmental justice strategy and annual 

implementation progress reports, (2) provide the public with “mean-

ingful opportunities … to submit comments and recommendations” on 

the agency’s strategy and progress, and (3) respond to comments and 

recommendations in the next report.11

How does the Department of Transportation consider environ-
mental justice?

Executive Order 12898 and the EJ MOU, by their terms, apply to 

the U.S. Department of Transportation (DOT),12 a large agency that en-

compasses the Federal Aviation Administration (FAA), Federal High-

way Administration (FHWA), Federal Transit Administration (FTA), 

and other components.13 Indeed, the EJ MOU identified as a particular 

area for focus “impacts from commercial transportations and support-

ing infrastructure.”14

The DOT promotes federal environmental justice policy through an 

intra-agency directive, DOT Order 5610.2(a), which essentially mirrors 

Executive Order 12898.15 The agency’s environmental justice strategy 

includes considering environmental justice in the context of its obliga-

tions under the National Environmental Policy Act (NEPA), 42 U.S.C. 

§§ 4321-4370h. NEPA generally “imposes … procedural requirements 

on federal agencies with a particular focus on requiring agencies to un-

dertake analyses of the environmental impact of their proposals and 

actions.”16 In 2011, the DOT issued an intra-agency memorandum en-

titled “Guidance on Environmental Justice and NEPA.”17 It explains 

that agencies should, inter alia: (1) identify low income or minority 

populations in the path of the proposed action, (2) determine whether 

a disproportionately high and adverse impact on one or more of those 

populations would occur if the proposed action were taken, and (3) 

Environmental Justice on the Move
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Pro Bono Program.
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decline to take the proposed action unless there is no “further practi-

cable mitigation measure or practicable alternative that would avoid or 

reduce the disproportionately high and adverse effect(s).” 18 

Furthermore, in accordance with the EJ MOU, the DOT posts on its 

web page its environmental justice strategy and implementation prog-

ress reports.19 Other initiatives include training provided by the FTA “for 

practitioners, reviewers, and grantees on effective ways for integrating 

the consideration of [e]nvironmental [j]ustice impacts throughout the 

transportation planning and project development/NEPA processes.”20 

How have federal courts addressed environmental justice in 
transportation cases?

No federal court has found Executive Order 12898 or its prodigy 

(including the EJ MOU or DOT Order 5610.2(a)) enforceable in its own 

right. This is not surprising; Executive Order 12898 provides that it “is 

intended only to improve the internal management of the executive 

branch and is not intended to, nor does it, create any right, benefit, 

or trust responsibility, substantive or procedural, enforceable at law or 

equity by a party against the United States, its agencies, it officers, or 

any person.”21

Circuits appear to be split, however, regarding whether the DOT’s 

(or other federal agencies) consideration of environmental justice is 

reviewable under any circumstance. More than 10 years ago, the D.C. 

Circuit, in resolving challenges to the FAA’s approval of an airport ex-

pansion, held that an environmental justice claim can be reviewed if: 

(1) the agency considered environmental justice as part of its NEPA 

analysis of the action’s environmental impact, and (2) the challenging 

party has properly invoked the Administrative Procedure Act (APA) or 

similar provision governing review of the agency’s action.22 The court of 

appeals, “in agreement with the FAA,” explained that where the agency 

“exercises its discretion to include the environmental justice analysis in 

its NEPA evaluation, [] that analysis . . . is properly subject to ‘arbitrary 

and capricious’ review under the APA.”23 The Fifth Circuit later followed 

this approach.24 

A few years before the foregoing decisions, the Ninth Circuit de-

clined to review any aspect of an agency’s consideration of environmen-

tal justice—even in the context of a claim under NEPA and the APA 

challenging the FAA’s approval of an arrival enhancement project. The 

court of appeals reasoned that Executive Order 12898 and the prede-

cessor version of DOT Order 5610.2(a) “specifically state that they do 

not create any right to judicial review for alleged noncompliance.”25 The 

First Circuit later followed this approach.26

Just last year, another circuit identified—but sidestepped—the 

same question of reviewability, i.e., “whether an environmental justice 

claim can be asserted as a NEPA violation under the APA’s ‘arbitrary 

and capricious’ standard.”27 In the context of a challenge to the FHWA’s 

approval of a new bridge and associated infrastructure connecting De-

troit with Windsor, Ontario, Canada, the Sixth Circuit found no need 

to resolve the question, “assum[ed] for purposes of [its] analysis only 

that the [challengers] have a right to bring an environmental justice 

challenge,” and found that the FHWA had “satisfied its environmental 

justice obligations.”28 

The Sixth Circuit’s decision also illustrates the kind of record-specif-

ic environmental justice issues that can arise in transportation cases. No 

party disputed that the bridge in that particular location could result in 

disproportionately high and adverse environmental impacts on the resi-

dents of Delray, a low-income, minority neighborhood in Detroit. But 

the record also indicated that, before approving the bridge, the FHWA 

and other project proponents engaged with residents and “developed 

a community and mitigation enhancement plan to avoid or minimize 

those effects.”29 

The parties advocating on behalf of Delray contended that the 

FHWA violated Executive Order 12898 and its prodigy by “improperly 

eliminat[ing] due to political pressures” alternative locations for the 

bridge consisting of “predominantly affluent white neighborhoods.” 30 

The Sixth Circuit disagreed, finding that the agency rejected those loca-

tions as impracticable “for a variety of reasons, including the presence 

of old mining sites, poor performance in regional mobility rankings, and 

significant community impacts on both sides of the [Detroit] [R]iver.” 31 

The court of appeals also noted that “other crossing alternatives consid-

ered by the FHWA had higher concentrations of low income and minor-

ity populations than Delray.”32

Following the Sixth Circuit’s decision to uphold the FWHA’s ap-

proval, the private owner of the Ambassador Bridge—the only existing 

bridge that connects Detroit with Windsor—petitioned the U.S. Su-

preme Court for certiorari on issues seemingly unrelated to environ-

mental justice.33 But a public interest group, as amicus curiae, filed a 

brief urging review of the FWHA’s decision as contrary to Executive 

Order 12898, NEPA, and the APA; it argued, inter alia, that “[e]nvi-

ronmental [j]ustice concerns were circumvented and were never a 

serious consideration.”34 Earlier this year, the Supreme Court denied 

certiorari.35
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What is the future of federal policy regarding environmental 
justice?

Federal policy regarding environmental justice, by all reasonable ac-

counts, is here to stay. Executive Order 12898 turned 21 earlier this 

year. Slowly but surely, federal agencies, including the DOT, have devel-

oped the practice of considering environmental justice in conjunction 

with their NEPA obligations. In 2011, the EPA issued written guidance 

on how it can address environmental justice when exercising discretion 

under more substantive statutes.36 Other agencies may elect to offer 

similar guidance. Regardless, as environmental justice becomes more 

familiar to agencies and ingrained in their operations, the chances of a 

future administration changing course diminish. 

Of course, Congress could decide to intervene. But such action 

seems unlikely, not only given the current state of gridlock, but also 

because of historic legislative failure on the subject of environmental 

justice.37 

On the judicial front, in light of the circuit split, it is conceivable 

that the Supreme Court could eventually resolve whether and to what 

extent an agency’s consideration of environmental justice is reviewable. 

But it is more likely that the circuits themselves, in future cases, will 

clear up the conflict and follow the D.C. and Fifth Circuits’ decade long 

approach of reviewing an agency’s consideration of environmental jus-

tice under NEPA and the APA. The “no review whatsoever” approach of 

the Ninth and First Circuits lacks cogency.

 Meanwhile, communities with low-income, minority, or tribal pop-

ulations should become increasingly aware of the DOT’s (and other 

federal agencies’) commitment to environmental justice, including the 

administrative practice of submitting for public comment environmen-

tal justice strategies and implementation progress reports. Greater ac-

countability should ensue as more opportunity for public involvement 

becomes the norm. In addition, as agencies become more attuned to 

federal policy regarding environmental justice and their obligations 

under Executive Order 12898, communities should find it easier to 

be meaningfully heard—on a decision-by-decision basis and even on a 

more programmatic level. 

More critically, as federal policy regarding environmental justice 

continues to move forward at the DOT and elsewhere, we should see 

more on-the-ground results—in particular, more communities, regard-

less of their low-income, minority, or tribal composition, living, working, 

and playing in a proportionately safe environment. Equal justice under  

the law contemplates nothing less. 
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implications of a permitted facility) (citing Morongo, 161 F.3d at 575). 
27Latin Americans for Social and Economic Development v. 

Administrator, FHWA, 756 F.3d 447, 465 (6th Cir. 2014), cert. denied 

sub nom., Detroit Int’l Bridge Co. v. Nadeau, 135 S. Ct. 1411 (2015).
28Latin Americans, 756 F.3d at 476-77.
29Answering Brief of Federal Defendants, 2013 WL 773151, at *47-

48 (Feb. 25, 2013).
30Latin Americans, 756 F.3d at 475-76.
31Id. at 476.
32Id.
33Petition for a Writ of Certiorari by Detroit International Bridge 

Company, 2014 WL 6807601 (Dec. 1, 2014). These issues included the 

contention that the FHWA had effectively (and unlawfully) delegated 

its decision-making to Canadian authorities. See id. The FHWA elected 

not to respond to the petition. See www.supremecourt.gov/search.

aspx?filename=/docketfiles/14-657.htm (last visited Mar. 16, 

2015).
34Amicus Curiae Brief of the Hispanic Bar Association of 

Michigan in Support of Petitioner, 2015 WL 108404, at *4 (Jan. 

5, 2015). See also id. at *9 (arguing that federal policy regarding 

environmental justice required the FHWA “to avoid placing the 

[new bridge] in a poor, Latino neighborhood like Delay, if possible, 

or, that at minimum, the prospect of placing the [new bridge] 

somewhere else had to be given a hard look”).
35Detroit Int’l Bridge Co. v. Nadeau, 135 S. Ct. 1411 (2015).
36www.epa.gov/environmentaljustice/plan-ej/law.html (last 

visited Apr. 5, 2015).
37www.gpo.gov/fdsys/pkg/CRPT-110srpt498.htm (last visited 

Apr. 5, 2015).
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Washington Watch

by Bruce Moyer

Bruce Moyer is government relations counsel for the Federal Bar Association. © 2015 Bruce Moyer. All rights reserved.

Thirty-four national, circuit and chapter leaders 
of the Federal Bar Association met with Senate and House lawmak-

ers and staff on April 30 to educate Congress on the challenges and 

needs of the federal courts.   This year’s event involved FBA leaders 

from 28 chapters, located in 19 states, visiting approximately 150 

Congressional offices.  

The Government Relations Committee of the Association coor-

dinated the event.  “We’re delighted that so many committed FBA 

leaders from across the country took time from their busy schedules 

to come to Washington to focus Congress’ attention on the role of 

the Third Branch,” GRC chair West Allen said.  “This is one more 

way that FBA is helping to make a difference.”  

FBA President Matt Moreland, who participated in the event, 

said “The FBA, as the representative of the practicing bar and the 

foremost constituency of our federal courts, has a responsibility to 

remind Congress of the important role our courts play, the chal-

lenges they face and their ongoing needs.”  

Meetings with Capitol Hill offices on Capitol Hill Day focused on 

four policy priorities:

• Adequate funding for our federal courts

• Prompt Senate consideration of all judicial nominees 

• Reforms to curb abusive litigation practices

• Establishment of an Article I immigration court

These priorities are explained in an FBA Issue Brief that FBA 

advocates used in connection with their visits.  

FBA advocates received training from FBA Government 

Relations Counsel on the four issues before stepping foot on the 

Hill.   “Through our preparation, we became forceful advocates 

for the federal courts,” Allen said.   The FBA Issue Brief and 

other materials about Capitol Hill Day are available on the FBA 

website.

FBA representatives received a warm reception and a 

positive response from many of the Congressional offices they 

visited, providing the opportunity for ongoing and stronger rela-

tionships between FBA and the Hill. 

Make plans to participate in Capitol Hill Day next year.  The 

event is scheduled for May 19, 2016. 

Federal Bar Association Leaders Focus Congress’ Attention 
on Judicial Issues at Capitol Hill Day
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Corporate and Association Counsel Division

by Rachel V. Rose, J.D., MBA

Rachel V. Rose, J.D., MBA, is the co-author of the American Bar Association's “What Are International HIPAA Considerations?” Rose is licensed 
in Texas and is the chair of the Federal Bar Association’s Corporate and Association Counsel Division and vice-chair of the American Bar 
Association’s Health Law Section Distance Learning Committee. © 2015 Rachel V. Rose. All rights reserved. 

What does it mean to “transport” something? 

According to the dictionary, it means “to carry, move, or convey from 

one place to another.”1 In the electronic world we live in and—as law-

yers—in the reality that we practice and advise clients in, one issue 

that is continually on the forefront of discussion topics is transporting 

protected health information (PHI).2 

As Microsoft founder Bill Gates stated, "We always overestimate 

the change that will occur in the next two years and underestimate 

the change that will occur in the next 10. Don't let yourself be lulled 

into inaction." Nowhere is this statement more apropos than in trans-

porting PHI because of the increasing reliance on electronic health 

records and other forms of electronic media. Therefore, the purpose 

of this article is to provide attorneys with a semblance of the back-

ground of the relevant laws and who is impacted, as well as measures 

that can be taken to mitigate the risk of liability. 

Legal Background
To appreciate the context of the following laws, it is first important 

to understand the relationship between electronic media and PHI. 

Specifically, electronic media means: (1) electronic storage material 

on which data is or may be recorded electronically, including, for 

example, devices in computers (hard drives) and any removable/

transportable digital memory medium, such as magnetic tape or disk, 

optical disk, or digital memory card; and (2) transmission media 

used to exchange information already in electronic storage media. 

Transmission media include, for example, the Internet, extranet or 

intranet; leased lines; dial-up lines; private networks; and the physi-

cal movement of removable/transportable electronic storage media. 

Certain transmissions, including of paper, via facsimile, and of voice 

via telephone, are not considered to be transmissions via electronic 

media if the information being exchanged did not exist in electronic 

form immediately before the transmission.3

Many of these devices and services are utilized to transport PHI 

from one entity to another. And, therein lies the liability. 

In 1996, Congress passed the Health Insurance Portability and 

Accountability Act (HIPAA).4 The Privacy Rule and Security Rule 

followed. These were promulgated by the U.S. Department of Health 

and Human Services (HHS) in 2002 and 2003, respectively. Nearly 13 

years after HIPAA became law, the Health Information Technology 

for Economic and Clinical Health Act (HITECH Act)5 was enacted, 

and subsequent interim rules and the 2013 Final Omnibus Rule6 fol-

lowed. These three laws alone permeate every industry, whether in 

terms of health insurance portability or the creation, receipt, trans-

mission, or maintenance of PHI. 

These three laws define three main categories: covered entities, 

business associates, and subcontractors, which are defined as: (1) 

Covered Entity—a health care provider who transmits any health 

information electronically in connection with certain transactions, 

health plans, and health clearinghouses;7 (2) Business Associate—a 

person who “creates, receives, maintains, or transmits” protected 

health information;8 and (3) Subcontractor—a person who acts on 

behalf of a business associate, other than in the capacity of a member 

of the workforce of such business associate. This definition applies to 

an agent or other person who acts on behalf of the business associ-

ate, even if the business associate has failed to enter into a business 

associate agreement.9 

Covered entities and business associates use both domestic and 

foreign entities to perform services involving PHI. Those companies 

or individuals that contract with business associates are referred to 

as subcontractors. Initially, express liability only applied to covered 

entities while it was implied for business associates and subcontrac-

tors. The July 14, 2010, Proposed Rules10 and the Final Omnibus 

Rule expressly extended liability to business associates and their 

subcontractors. 

Attorneys should also consider state and international laws as 

well. In Texas, a business associate and a subcontractor are actually 

considered a “covered entity,” which is defined as, “any person who: 

(A) for commercial, financial, or professional gain, monetary fees, 

Transporting Protected Health Information 
in the Digital Age
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or dues, or on a cooperative, nonprofit, or pro bono basis, engages, 

in whole or in part, and with real or constructive knowledge, in the 

practice of assembling, collecting, analyzing, using, evaluating, storing, 

or transmitting protected health information. The term includes a 

business associate, health care payer, governmental unit, information 

or computer management entity, school, health researcher, health 

care facility, clinic, health care provider, or person who maintains 

an Internet site; (B) comes into possession of protected health 

information; (C) obtains or stores protected health information under 

this chapter; or (D) is an employee, agent, or contractor of a person 

described by Paragraph (A), (B), or (C) insofar as the employee, 

agent, or contractor creates, receives, obtains, maintains, uses, or 

transmits protected health information.”11 This distinction can become 

important if both federal HIPAA and state HIPAA are implicated in 

either a domestic or international situation. 

Preventive Measures
In April 2014, the Federal Bureau of Investigation (FBI) released 

a notification, “Health Care Systems and Medical Devices at Risk for 

Increased Cyber Intrusions for Financial Gain.”12 Compliance areas 

were the focus, in light of the increase in the black-market sales of 

protected health information obtained from electronic health records 

(EHRs). As if the black-market sale of PHI was not enough, two 

notable reports provide additional reasons:

• According to a Ponemon Institute report dated March 2013, 63% 

of the health care organizations surveyed reported a data breach 

in the past two years with an average monetary loss of $2.4 mil-

lion per data breach. The majority of each data breach resulted 

in the theft of information assets. Lastly, 45% reported that their 

organizations have not implemented security measures to protect 

patient information.”13

• “A SANS report dated February 2014 indicates health care securi-

ty strategies and practices are poorly protected and ill-equipped to 

handle new cyber threats exposing patient medical records, billing 

and payment organizations, and intellectual property. Data analy-

sis revealed multiple devices (e.g., radiology imaging software, 

digital video systems, faxes, printers) and security application sys-

tems (e.g., Virtual Private Networks (“VPN”), firewalls, and rout-

ers) were compromised. Once medical devices are compromised, 

malicious traffic is transmitted through VPNs and firewalls. The 

biggest vulnerability was the perception of IT health care profes-

sionals’ beliefs that their current perimeter defenses and compli-

ance strategies were working when clearly the data states other-

wise.”14

These two reports illustrate that the potential liabilities for non-

compliance with HIPAA and related laws and regulation are vast. 

Therefore, how PHI is transported is crucial.

Now that the potential liability has been addressed, what can orga-

nizations do to mitigate risk and increase compliance? 

1.	Encrypt the data at rest and in transit—including CD-roms and 

USB drives.

2.	Establish adequate policies and procedures. 

3.	Monitor telecommuters, and make sure that they have the 

appropriate firewalls, automatic log-out, and appropriate com-

puter administration. 

4.	Utilize virtual private networks (VPNs). 

5.	Make sure that software updates are being implemented. 

Conclusion
The transportation of data occurs in a variety of ways—from USB 

drives to email to the cloud. As Bill Gates indicated, companies can-

not look two years down the road. Instead, keeping a pulse on current 

and proposed regulations, as well as changes in technology options, 

can enable companies to be better prepared to anticipate and plan 

for changes. 

Endnotes
1www.dictionary.reference.com/browse/transport. 
245 CFR §160.103 (defining protected health information to 

include electronic and other forms and mediums that can contain 

individually identifiable health information, which can be used to 

identify the individual or creates a reasonable belief that the individ-

ual can be identified from the information provided). 
345 CFR § 160.103.
4Pub. L. 104-191 (1996).
5Pub. L. 111-105 (2009).
678 Fed. Reg. 5565 (Jan. 25, 2013).
745 CFR §§ 160.102, 164.500.
878 Fed. Reg. 5565, 5572 (Jan. 25, 2013).
9Id.
1075 Fed. Reg. 40868, 40872-73 (July 14, 2010).
11Texas Medical Record Privacy Act (H.B. 300), Section 181(b)(2) 

(Sept. 1, 2012). 
12U.S. Department of Justice, Federal Bureau of Investigation (FBI), 

“Health Care Systems and Medical Devices at Risk for Increased Cyber 

Intrusions for Financial Gain” (April 8, 2014), available at info.pub-

licintelligence.net/FBI-HealthCareCyberIntrusions.pdf. 
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Cyberthreat-Report2014.pdf.
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Health Law Update

by John Okray

Campbell’s opinions are his own and not those of the Federal Bar Association, The Federal Lawyer, Cornell University, or John Okray.

Over the last few years, considerable attention 

has been paid to laws, rules, and regulations around food and nutri-

tion at all levels of government and business—an issue that impacts 

all Americans. John Okray, chair of the Health Law Section of the 

Federal Bar Association, recently interviewed T. Colin Campbell, a 

biochemist who specializes in the effect of nutrition on long-term 

health. Campbell is professor emeritus of nutritional biochemistry 

at Cornell University, has written more than 300 research papers on 

the subject, and co-authored 2005’s The China Study, described 

as “the Grand Prix of epidemiology” by The New York Times. He 

is featured in the documentary films Forks Over Knives, Planeat, 

and Vegucated. He has served on a number of nutrition advi-

sory committees and has promoted nutrition legislation. Campbell 

received his bachelor’s of science degree from Pennsylvania State 

University and his master’s of science in nutrition and biochemistry 

and his Ph.D. in nutrition, biochemistry, and microbiology from 

Cornell. This interview has been lightly edited for clarity and brevity. 

We hope that health lawyers and those with a general interest in this 

area will find the dialogue of interest.

Federal Bar Association: Your book, The China Study, has sold 

more than 1 million copies. Former President Bill Clinton referenced 

your research, and this book, as one of the reasons he dramatically 

changed his diet after his quadruple heart bypass surgery. Can you 

summarize the China-Cornell-Oxford Project study and its conclu-

sions?

T. Colin Campbell: The China Study is the name of the best-

selling book co-authored with my son Thomas, now director of a new 

program in nutrition and medicine at the University of Rochester 

(New York) Medical Center. However, only one chapter specifically 

addresses the result of the Cornell-Oxford-Project. This study inves-

tigated the dietary and lifestyle factors most responsible for widely 

varying rates of cancers and other diseases among the 2,400 counties 

in China. It also was designed to see if, in this human population, 

the dietary and lifestyle factors responsible for cancer causation 

in experimental animals are supported by human data. The main 

conclusion affirmed that the nutrition provided by the consumption 

of whole, plant-based foods (vegetables, fruits, grains, and legumes) 

is exceptionally capable of not only preventing future diseases like 

heart disease, cancer, and age-degenerative diseases but also, in most 

cases, reversing (that is, treating) these diseases when diagnosed. It 

is important to note that it is the whole food form of these foods not 

their individual nutrients that provide these impressive benefits. 

FBA: The Dietary Guidelines for Americans is jointly published by 

the U.S. Department of Health and Human Services (HHS) and the 

U.S. Department of Agriculture (USDA) every five years. They are in 

the process of releasing the 2015 guidelines. What in your view needs 

A Critical Look at Nutrition Policymaking 
With the Co-Author of The China Study
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to be changed from the 2010 version? Has the process for promulgat-

ing these guidelines improved over time?

Campbell: I have just completed my commentary on this most 

recent report of these guidelines and am submitting it to the com-

mittee. Very briefly, I have watched closely the history of these 

reports ever since two friends of mine (one from Ag and one from 

Health) wrote the first report in 1980. Later, I participated in news 

conferences of the subsequent issues of these guidelines. I have 

concluded that it is time to abandon this approach of apprising the 

American public of the latest scientific evidence on diet and health. 

No progress has been made, to my knowledge, in advancing this 

information. This strategy of informing the public of the latest sci-

ence has been corrupted by industry. (In one of the more recent 

reports, a lawsuit was successful in forcing the USDA and the com-

mittee members to reveal their previously hidden industry conflicts, 

which showed, for example, that the majority of the members had 

ties to the dairy industry.)

In brief, there has been no substantive progress. They ignore 

dramatically new evidence that shows a remarkable ability of diet 

and nutrition to improve health, while extending the life of past 

nutrition mythologies that have been responsible for the poor health 

of U.S. citizens.

FBA: The Healthy, Hunger-Free Kids Act that was passed a few 

years ago caused the USDA to make major changes to school meal 

nutritional guidelines for the first time in 15 years. These guidelines 

impact approximately 32 million American school children. In your 

opinion, are they based on good nutritional science, industry-group 

lobbying, or a combination of the two?

Campbell: The changes that have been made, according to some 

reports, were merely intended to cut calories and to ensure the 

consumption of low-fat milk. Neither recommendation makes sense. 

Based on scientific evidence, it’s not the quantity of food but the 

kind of food that matters most for good health. Not surprisingly, 

some children have complained that they are not getting enough 

food (calories); were they to eat the right food, this would not 

be a problem. Yet, children also are complaining about the kind of 

food now offered—at least in some programs—meaning that these 

children are not getting access to the food high in fat, sugar and 

salt that they have traditionally craved. And then there are the very 

negative reports circulated by the industries whose foods are not 

now in favor. In short, the results are very mixed, starting with a 

compromised recommendation intended to please contradictory 

interests and practices. 

A different approach is needed, starting with elimination of the 

disgusting food subsidy program that makes available the wrong 

food then becomes vested in the interests of industry. It is time that 

a new approach is started, and I have a former graduate student 

who has developed such a program. She has offered her program to 

teachers and food-service people in more than 3,000 U.S. schools, 

but because of serious conflicting interests, she has had to develop 

this work while scrambling for very limited funding. Her original 

graduate work at Cornell University was in education for her doc-

toral program, for which she received national awards. It’s about 

making children and their parents aware of the scientific evidence—

and this can be done with very young children. We now are able to 

develop some marvelous programs that are much more independent 

of government and industry oversight and interests and that will 

serve the best interests of the children and their parents!

FBA: The idea of labeling genetically modified organisms (GMOs) 

in food products continues to be debated. Whole Foods Market 

announced that it will require GMO labeling for all products in its 

stores by 2018. Is GMO transparency labeling good, and if so, why?

Campbell: Yes, GMO labeling is essential. The fundamental science 

that has already been published clearly shows that multitudes of bio-

chemical mechanisms can lead to unintended consequences as genes 

are altered, then expressed. It is a crime that the consumers of these 

foods, who are not sufficiently literate in this science, are forced to 

assume unknown risks of future health outcomes over which they 

have no control. It is shameful when we now know the biological basis 

for these risks—we don’t know what those outcomes might be, but 

by the time they start to become expressed, it is going to be almost 

impossible to correct the problem, either on a personal level or on 

a societal level. One company in particular, Monsanto, is holding a 

sledgehammer over our heads and over the heads of our children and 

grandchildren, and this must stop. 

FBA: You are featured in an upcoming documentary, PlantPure 

Nation. What lessons did you learn in the making of this film about 

impacting nutrition legislation?

Campbell: The story starts with my lecture on the floor of the 

Kentucky legislature (joining with my colleague, Caldwell Esselstyn, 

M.D.), where we talked about our respective and closely related find-

ings with the whole-food, plant-based diet. It was well-received in the 

chamber, and it was then that my son Nelson decided to do a film 

beginning with this event, which he directs and which will appear 

in theaters on July 4. He worked closely with a senior representa-

tive of the Kentucky Legislature, Tom Riner, and with the former 

producer of the highly successful documentary Forks Over Knives, 

John Corry, and the screenwriter of that film, Lee Fulkerson, which 

also featured the work of my colleague Dr. Esselstyn and myself. I 

helped to identify most of the professionals interviewed for this latest 

film, but it was Nelson and his group who had total control of the story 

line, which mainly concerns the question, “Why have we not heard 

this information before?”

I am enthusiastic about this film, not only because it has been 

superbly crafted but also because I have had to comment on this same 

question ever since the publication of The China Study. I attempted 

to address it in another book, Whole, published with Dr. Howard 

Jacobson in 2013. This new film takes advantage of imagery to answer 

this question. In my view, it confronts a much larger question beyond 

diet and health that concerns the manner in which very powerful, 

wealthy interests control information for their own selfish interests on 

a variety of topics of interest to the citizens in this and other countries.

FBA: Apart from nutrition, are there differences in the environmen-

tal impact between animal- and plant-based diets?

Campbell: Animal-based diets, based on the production of live-

Health continued on page 13
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Law school is not only about learning the law, just 

like law practice is not only about sitting at a desk billing all day (or 

so I hope). Law school is about understanding how to read case law, 

learning how to resolve issues, and most important, joining every 

club, organization, and association to make your resume stand out 

as best as possible. This is essential, because you know that is what 

the other hundreds of law students applying for the same firm jobs 

and clerkships are doing. 

But which of these clubs, organizations, and associations are 

a worthwhile endeavor in which to invest precious time, limited 

energy, and significant effort? On the short list is the Federal Bar 

Association. Though I am certain all presidents say the same of their 

own organization, my opinion was recently validated by a man with 

many more years of experience and infinite more wisdom: Gen. 

William K. Suter.

Gen. Suter's practice as an attorney has been nothing short of 

outstanding. During his 29 years of service in the U.S. Army, he rose 

to the highest ranks, serving as the major general. Then he served 

as the U.S. Supreme Court Clerk for 22 years. Now, he is a visiting 

fellow at the Hoover Institution and a regular speaker at graduations, 

annual conferences, and other law-and Army-related events across 

the nation. 

 The KU Law FBA Student Division hosted Gen. Suter for a 

two-day stay in Jayhawk Land to meet with and speak to division 

members. While it was no coincidence that his visit coincided with 

a KU men's basketball game (he attended Trinity University on a 

basketball scholarship), the trip was inspired by his willingness to 

pay forward all the benefits he has received from the Federal Bar 

Association. 

 Gen. Suter did not find the FBA so much as the FBA found him. 

His 51-year membership began when he was a judge advocate general 

in Anchorage. A committed FBA member had moved to Alaska and 

chosen to start the first chapter in the state. Suter’s superior at the 

time called him one day and said, “Bill, an FBA chapter is starting, 

and it’s probably a good idea for you to join.” Understanding that he 

had no real choice in the matter, Suter joined the Alaskan Chapter 

in 1964. The small group of members met for a monthly luncheon at 

the Wigwam Cafe in Anchorage for a "mostly social gathering." It was 

only a short year later that Suter would first reap the benefits of his 

commitment to the FBA. 

 While still serving in Alaska, Suter was tasked with setting up 

a federal magistrate’s court on Fort Richardson. Unsure of how or 

where to begin, he called his fellow Alaskan FBA members to ask for 

help. “Of course I didn't know how to set up a court; no one teaches 

students that in law school,” Gen. Suter said. “But I did know a 

group of people from the Wigwam Cafe who could help me.” And 

while the Wigwam Cafe group was Gen. Suter’s earliest memories 

of his participation in the FBA, it was only the first of many lifelong 

relationships established in part by his membership.

 During his visit at KU Law, Gen. Suter spoke to both the prestige 

of the FBA and the unending support from the federal judiciary, 

while also noting how important the organization is for students. 

“Federal judges across the country and the Supreme Court justices 

are members of the FBA, and students can be members of that same 

organization. It’s important that law students become involved in 

this network of lawyers to meet people and learn about the federal 

practice,” he said. 

Gen. Suter attributes some of his greatest professional and 

personal relationships to the FBA, and he believes every law 

student should take advantage of the opportunity to become a 

member in the early stages of learning to practice law. “For most 

law students, the FBA is the first professional organization where 

they can become a member. It’s important for students to make the 

decision to get involved early in a professional organization where 

they can meet other students, successful lawyers, and members of 

the judiciary,”Gen. Suter said. 

While speaking with KU Law Division members, Gen. Suter 

shared stories of his experiences speaking at FBA chapters across 

Why Joining Organizations—Like the FBA—Is Better 
Than Meeting Elvis
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the country, working for the Supreme Court, and enjoying a 

seat at the State of the Union address. He attributes many of 

his experiences to the connections he made and opportunities 

he was given through the FBA as a young lawyer. He said, 

“Networking is important, and getting out to meet people 

is the best thing you can do, especially when you are young. 

Networking is how opportunities are created.” Certainly one 

of the greatest benefits of being a FBA member is access to 

the online membership directory and open invitations to large 

networking events. For law school divisions, members enjoy the 

benefits of being part of a group of peers who value these same 

opportunities. 

Gen. Suter’s appreciation for the opportunities provided 

through his membership with FBA may be most noticeable when 

he talks about Elvis Presley. Over a two-day visit and more than 

a few conversations with the General, I heard about his personal 

relationship with the King only once—and in less than three 

sentences. Gen. Suter noted his time with the celebrity when they 

were in boot camp together, complimented the icon’s humble and 

gracious attitude, and then returned to his praise of the FBA. If 

that does not speak to the greatness of this organization, I do not 

know what does. 

 For law students, becoming a part of an FBA division is more 

than just joining another something to bolster a resume. It’s the 

beginning of a lifelong journey as a member of a professional 

organization that includes the most highly regarded attorneys, 

judges, and practitioners in the country. A telling example is the 

wonderful opportunity our division had to meet Gen. Suter and 

learn about his incredible career as a Federal Bar Association 

member.  

HEALTH continued from page 11

stock and our consumption of their products, do great harm to 

the environment in many ways. There is general agreement that 

the main cause of global warming is livestock production, with 

some estimates (from the World Bank) running as high as more 

than 50 percent. A United Nations agency has a lower estimate, 

but it is still higher than the estimate for the transportation sec-

tor. (Think of the recent California drought problem.) The rear-

ing of livestock also consumes natural resources at rates as high 

as five to 10 times the amount needed to produce an equivalent 

amount of human food from plant sources. Other consequences 

of this practice include dangerous depletion of deep-water 

(aquifers) sources, loss of topsoil, and contamination of local 

water resources. All of these activities result in poorer human 

health, exceptional health care costs that cannot be maintained, 

and serious abuse of animals.

FBA: The tobacco industry was sued based on its adverse 

health impacts and settled lawsuits with most of the states for 

hundreds of billions of dollars. Do you foresee the food industry 

coming under similar scrutiny or legal pressure related to foods 

or additives that might be linked to poor health?

Campbell: It is highly unlikely that it will be the food addi-

tives that cause the future health problems and their attendant 

costs. It is the choice of the food itself—plants, not animals. A 

reference is made in PlantPure Nation by a prominent family 

doctor that we now should begin to consider legislation to hold 

doctors responsible for not telling their patients about the health 

benefits of a whole-food, plant-based diet. Hopefully, this will 

encourage a national discussion of this matter.

I am of mixed opinion of this kind of mandate being directed 

from higher authority, because it may lead to legal consequences 

that do as much or more harm to the practice of medicine than 

it does good. I would prefer that (1) doctors get education in 

nutrition while in medical school (almost none at present!), (2) 

consumers be made aware of this information, and (3) programs 

and strategies be developed that adequately compensate doctors 

and serve the public the best possible information.

FBA: There seems to be a consensus that healthy food is more 

expensive. Why is this the case, and what could be done by the 

government and the food industry to make healthier food afford-

able and available to more Americans?

Campbell: Many consumers are now discovering that healthy 

food need not be more expensive. Some of the added costs are 

attributed to the purchase of organic produce. Not to discourage 

this practice (organic food tastes better and often is somewhat 

more nutritious), but it should be noted that the attendant health 

gains for organic foods are relatively minimal when compared 

with the primary practice of choosing the right produce in the 

first place. When total costs are factored into this equation, such 

as the costs to our society and our environment, it is far cheaper 

to produce and consume plant-based foods. Inform and educate 

consumers in a way that leads to greater demand for the right 

kind of food. During this transition, it may be useful to provide 

tax incentives for small farmers who can support local farmers 

markets. This issue also is considered in the film PlantPure 

Nation. 
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Litigants in state courts often consider whether 

it is beneficial to seek adjudication of a case in a federal forum to 

obtain a favorable outcome pursuant to federal court case prece-

dent. However, a party seeking removal of a state case into a federal 

forum must comply with federal procedural and statutory require-

ments. A recent U.S. Supreme Court ruling in Dart Cherokee Basin 

Operating Company, LLC v. Owens, 574 U.S. ––––, 135 S.Ct. 547 

(2014), eloquently explained whether proof of federal jurisdiction is 

required in the initial stages of a state class action seeking removal 

into federal court. 

Brandon Owens was a royalty owner, who filed a class action 

in state court in order to “represent a class of royalty owners who 

were underpaid royalties from [Dart Cherokee Basin Operating 

Company, LLC] or [Cherokee Basin Pipeline, LLC’s] working interest 

Kansas wells.”1 The petition alleged “breach of contract and unjust 

enrichment claims;” however, it did “not state a specific amount as 

[to] damages.”2 Subsequently, Dart sought to remove the action to 

federal court in the U.S. District Court for the District of Kansas. To 

achieve federal jurisdiction, Dart relied on the Class Action Fairness 

Act (CAFA), which requires a party to file a notice of removal in 

federal court “containing a short and plain statement of the grounds 

for removal.”3 Dart pursued a federal adjudication of this state mat-

ter because “CAFA gives federal courts jurisdiction over certain 

class actions, defined in § 1332(d)(1), if the class has more than 

100 members, the parties are minimally diverse, and the amount in 

controversy exceeds $5 million.”4 

Dart alleged in its notice of removal that all three of CAFA’s 

requirements existed in this case and that the amount in con-

troversy was satisfied because the “purported underpayments to 

putative class members totaled more than $8.2 million.”5 However, 

Owens argued that the case should be remanded to state court 

because Dart’s notice of removal did not include any evidence that 

the amount in controversy actually exceeded $5 million dollars. 

Dart responded to Owens’ motion for remand by filing a declaration, 

which “included a detailed damages calculation indicating that the 

amount in controversy, sans interest, exceeded $11 million.”6 

The District Court granted Owens’ motion for remand because 

that court believed that the U.S. Court of Appeals for the Tenth 

Circuit requires that a “court narrowly construes removal statutes, 

and all doubts must be resolved in favor of remand.”7 Specifically, 

the District Court held that “for removal to be proper, the defen-

dant must set forth facts supporting the assertion that the amount 

in controversy is satisfied.”8 Further, the District Court held that 

“the amount in controversy must be affirmatively established on 

the face of either the petition or notice of removal.”9 The District 

Court argued that this evidence could be provided through the 

use of “interrogatories obtained in state court prior to the removal, 

or affidavits or other evidence submitted to the federal court.”10 

Finding that Dart failed to provide evidence in the petition or notice 

of removal, the District Court was guided by its belief that the Tenth 

Circuit held a “strong presumption against removal, [and] remanded 

[this case] to state court for lack of subject matter jurisdiction.”11

Dart “petitioned the Tenth Circuit for permission to appeal”12 

the District Court’s order; however, a Tenth Circuit panel denied 

review. Importantly, remand orders are generally not reviewable 

on appeal; however, CAFA does provide an exception to this rule.13 

Dart continued to assert that it was entitled to a federal adjudication 

of this action and petitioned the U.S. Supreme Court for a writ of 

Removing State Cases to Federal Forums

“[A]s specified in § 1446(a), a defendant’s notice of removal need include only a plausible 
allegation that the amount in controversy exceeds the jurisdictional threshold. Evidence estab-
lishing the amount is required by § 1446(c)(2)(B) only when the plaintiff contests, or the court 
questions, the defendant’s allegation.” —Justice Ruth Bader Ginsburg, Dart Cherokee Basin 
Operating Company, LLC v. Owens, 574 U.S. ––––, 135 S.Ct. 547, 554 (2014).
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certiorari. The question put forth to the Supreme Court was “[w]hether 

a defendant seeking removal to federal court is required to include 

evidence supporting federal jurisdiction in the notice of removal, or 

is alleging the ‘short and plain statement of the grounds for removal’ 

enough” to remove a state case to federal court.14 

The Supreme Court “granted certiorari to resolve a division 

among the Circuits on the question presented,”15 where the U.S. 

Fourth Circuit Court of Appeals did not require affirmative proof in 

the petition or notice of removal, and the Seventh Circuit and Tenth 

Circuit did require proof in one of those pleadings.16 

The court began its analysis by explaining that by “design, § 1446(a) 

tracks the general pleading requirement stated in Rule 8(a) of the 

Federal Rules of Civil Procedure,” by requiring a short and plain 

statement for removal.17 Therefore, when a defendant or “plaintiff 

invokes federal-court jurisdiction, the [] amount-in-controversy alle-

gation is accepted if made in good faith”18 and “should be accepted 

when not contested by the plaintiff, [defendant] or questioned by 

the court.”19 Further, if either party contests the alleged amount in 

controversy and provides proof through discovery, removal is prop-

er “‘if the district court finds, by the preponderance of the evidence, 

that the amount in controversy exceeds’ the jurisdictional thresh-

old.”20 Additionally, the Supreme Court found that the District Court 

erred in asserting that there is a presumption against removal into 

federal forums because “no antiremoval presumption attends cases 

invoking CAFA, which Congress enacted to facilitate adjudication of 

certain class actions in federal court.”21 

Importantly, the Supreme Court felt it was important to correct 

what it viewed as “an abuse of discretion for the Tenth Circuit to 

deny Dart’s request for review. Doing so froze the governing rule in 

the circuit for this case and future CAFA removal notices, with no 

opportunity for defendants in Dart’s position responsibly to resist 

making the evidentiary submission.”22 Therefore, the court found 

that “if the Circuit precedent on which the District Court relied 

misstated the law, as we hold it did, then the District Court’s order 

remanding this case to the state court is fatally infected by legal 

error.” Because the court has the authority to review the Tenth 

Circuit’s denial of Dart’s appeal of the District Court’s remand 

order, for abuse of discretion, the Supreme Court embraced the 

opportunity to “correct the erroneous view of the law the Tenth 

Circuit’s decision fastened on district courts within the Circuit’s 

domain.”23 

In Dart, the Supreme Court concluded that “as specified 

in § 1446(a), a defendant’s notice of removal need include only 

a plausible allegation that the amount in controversy exceeds 

the jurisdictional threshold. Evidence establishing the amount is 

required by § 1446(c)(2)(B) only when the plaintiff contests, or 

the court questions, the defendant’s allegation.”24 Accordingly, the 

Supreme Court held that the removal statute, 28 U.S.C. § 1446, 

clearly provides that the required short and plain statement in the 

petition or notice of removal “need not contain evidentiary submis-

sions.”25 
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1See Owens v. Dart Cherokee Basin Operating Co., LLC, 2013 
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U.S. ––––, 135 S.Ct. 547, 551 (2014), quoting, 28 U.S.C. § 1446(a).

4Id. at 552; see also § 1332(d)(2), (5)(B); see also Standard 

Fire Ins. Co. v. Knowles, 568 U.S. ––––, 133 S.Ct. 1345, 1348, 185 

L.Ed.2d 439 (2013). 
5Id.
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7See Owens, 2013 WL 2237740 at *1, citing Martin v. Franklin 

Capital Corp., 251 F.3d 1284, 1289 (10th Cir. 2001).
8Id., citing Frederick v. Hartford Underwriters Ins. Co., 683 

F.3d 1242, 1247 (10th Cir. 2012).
9Id., citing Laughlin v. Kmart Corp., 50 F.3d 871, 873 (10th 

Cir. 1995).
10See Owens, 2013 WL 2237740 at *2.
11Id. at *5.
12See Dart Cherokee Basin Operating Co., LLC, 574 U.S. ––––, 

135 S.Ct. at 552.
13Id.; see also 28 U.S.C. § 1453(c)(1)(2014).
14Id.
15Id. at 553.
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200 (4th Cir. 2008), Spivey v. Vertrue Inc., 528 F.3d 982, 986 (7th 
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18Id.; see, e.g., Mt. Healthy City Bd. of Ed. v. Doyle, 429 U.S. 

274, 276, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977) (“‘[T]he sum claimed 

by the plaintiff controls if the claim is apparently made in good 

faith.’”) (quoting St. Paul Mercury Indemnity Co. v. Red Cab 

Co., 303 U.S. 283, 288, 58 S.Ct. 586, 82 L.Ed. 845 (1938). 
19Id.; citing McPhail v. Deere & Co., 529 F.3d 947, 953 

(2008) (requiring proof by defendant but not by plaintiff “bears 

no evident logical relationship either to the purpose of diversity 

jurisdiction, or to the principle that those who seek to invoke 

federal jurisdiction must establish its prerequisites”).
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1446 as part of the Federal Courts Jurisdiction and Venue 

Clarification Act of 2011 (JVCA), clarifies the procedure in 

order when a defendant’s assertion of the amount in controversy 

is challenged. In such a case, both sides submit proof and the 

court decides, by a preponderance of the evidence, whether the 

amount-in-controversy requirement has been satisfied.”); 28 

U.S.C. § 1446(c)(2)(B).
21Id. at 554; see also Standard Fire Ins. Co., 568 U.S. ––––, 

133 S.Ct. 1345, 185 L.Ed.2d 439 (2013).
22Id. at 557; see also n. 7 (“Caution is in order when attribut-

ing a basis to an unreasoned decision. But we have not insisted 

upon absolute certainty when that basis is fairly inferred from the 

record.”); see also Taylor v. McKeithen, 407 U.S. 191, 193, n. 

2, 92 S.Ct. 1980, 32 L.Ed.2d 648 (1972) (per curiam) (rejecting 
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Nixon v. Fitzgerald, 457 U.S. 731, 742–743, 102 S.Ct. 2690, 73 

L.Ed.2d 349 (1982) (facing an unreasoned court of appeals deci-
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reasoned).
23Id. at 558.
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––––, 135 S.Ct. at 551.
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Misclassification of workers as independent  
contractors has been a hot-button issue for the past few years. In 

September 2014, the U.S. Department of Labor awarded $10,225,183 

to 19 states to implement or improve worker misclassification detec-

tion and enforcement initiatives.1 The misclassification inquiry has 

not ignored the trucking industry, where there has been a nation-

wide debate regarding the propriety of the independent contractor 

status of truck drivers. Increasingly, lawsuits and state legislation 

have pushed to classify these drivers as employees. 

For employers, the classification of drivers as independent con-

tractors carries the implications of not being required to pay unem-

ployment insurance taxes, workers’ compensation premiums, and 

Social Security and Medicare contributions on behalf of those driv-

ers. According to the U.S. Department of the Treasury, an employer 

can save approximately $3,710 per worker per year in employment 

taxes on an annual average of $43,007 in income paid per employee 

by classifying workers as independent contractors.2 However, 

because different state laws focus on different determinative factors 

of an independent contractor relationship, there is no single test or 

rule regarding how drivers should be classified. 

In an effort to curb any misclassification of truck drivers as 

independent contractors, several states have recently entertained 

legislation specifically addressing the independent contractor sta-

tus in the trucking industry. Last year, New York enacted a law 

applicable to all employers in the commercial-goods transportation 

industry that established certain criteria that must be met to be 

considered a separate business entity from the contractor to which 

services are provided.3 Under the New York State Commercial 

Goods Transportation Industry Fair Play Act (the “Act”), all work-

ers in the commercial-goods transportation industry are presumed 

to be employees unless the employer can establish otherwise 

through the tests set forth in the Act. For drivers to legally qualify 

as independent contractors under the Act, their compensation from 

a transportation contractor must be reported on a Federal Income 

Tax Form 1099, and they must either qualify as a “separate business 

entity” or pass what is called the “ABC test.” To qualify as a separate 

business entity, a driver must satisfy all elements of an 11-part test: 

1. The business entity (driver) is free to determine on its own 

the means and manner of providing services, limited only by 

requirements to meet the desired result or federal rule or 

regulation. 

2. The business entity can exist even if its relationship with the 

contractor terminates. 

3. The business entity has substantial capital investment in its 

own equipment and tools. 

4. The business entity owns or leases the capital goods and 

bears the risk of loss and profit. 

5. The business entity is free to perform services to others and 

the general public on a continuing basis. 

6. The business entity receives a 1099 for services provided to 

the contractor. 

7. There is a written contract between the business entity and 

contractor specifying their relationship as independent con-

tractors or separate business entities.

8. If the services require a license or permit, the business entity 

pays for the license or permit under its own name, or, where 

permitted by law, pays for reasonable use of the contractor’s 

license or permit.

9. The business entity may hire its own employees without 

the contractor’s approval, subject to applicable statutory 

or regulatory requirements, and the business entity is not 

reimbursed by the contractor for payments it makes to its 

employees. 

10. The business entity is not required to present itself as an 

employee of the contractor.

11. The business entity is free to perform similar services for oth-

ers on whatever basis and whenever it chooses.

 

Any employer willfully violating the law is subject to monetary 

penalties as well as criminal prosecution. The Act also requires that 

all commercial goods transportation contractors conspicuously post 

The Push to Correct the Misclassification 
of Commercial Truck Drivers



July 2015 • THE FEDERAL LAWYER • 17

Find a job as unique as you are.

LEGAL CAREER CENTER
FederAl bAr ASSociAtion

www.fedbar.org/careers

a Notice of Rights, which describes the responsibility of indepen-

dent contractors to pay federal and state taxes and also explains the 

rights of employees to receive workers' compensation, unemploy-

ment benefits, minimum wage, overtime, and other federal and state 

workplace protections. 

The alternative ABC test requires first that the driver be free 

from the control and direction of the contractor in performing 

services, both in the contract and in its actual, real-life application. 

Second, the service provided by the driver must be different from 

the services provided by the contractor or otherwise not part of the 

usual business of the contractor. Finally, the driver must be custom-

arily engaged in carrying out the same services as an independent 

established trade or profession, rather than simply working for the 

contractor.

The New York legislation certainly represents the most thor-

ough address of classification of truck drivers. Other states have 

made similar attempts. In 2013, both houses of the New Jersey 

legislature passed the Truck Operator Independent Contractor 

Act, which would have created a presumption that parcel delivery 

and drayage truck drivers in New Jersey were employees and not 

independent contractors unless they could satisfy a three-pronged 

statutory test for independent contractor status. However, Gov. 

Chris Christie vetoed the legislation. Similar bills defining inde-

pendent contractor status within the trucking industry have been 

introduced but not passed in Georgia, Ohio, and Washington. In 

2013, the Minnesota legislature entertained a bill that would amend 

the current Minnesota statute setting forth factors for finding that 

an operator is an independent contractor to include a presumption 

that a driver is an employee unless otherwise established, but the 

bill stalled.

Regardless of the existence of independent contractor legislation 

tailored to the trucking industry, and despite the differences in the 

independent contractor tests used by different states and agen-

cies, recent court decisions have shown that the trend, no matter 

the set of factors used, is to find that truck drivers are employees 

rather than independent contractors. One set of decisions that fully 

illustrates this point are three cases that arose from 2010 litigation 

regarding whether FedEx drivers are employees.

In August 2014, the Ninth Circuit found in both Alexander v. 

FedEx Ground Package System Inc.4 (applying the California test 

for independent contractors) and in Slayman v. FedEx Ground 

Package System Inc.5 (applying the different set of Oregon factors) 

that FedEx had wrongfully classified approximately 2,300 drivers 

as independent contractors. California’s independent contractor 

test primarily utilizes a set of right-to-control factors, while Oregon 

utilizes a right-to-control test for illegal wage-deduction claims and 

an economic-realities test for unpaid overtime claims. The Ninth 

Circuit found that under both states’ tests, the FedEx drivers were 

employees, emphasizing the fact that FedEx had the right to control 

the physical appearance of drivers and their vehicles, the drivers’ 

workloads, and the use of the drivers’ vehicles when they were not 

delivering packages. 

Subsequently, in October 2014, the Kansas Supreme Court in 

Craig v. FedEx Ground Package System Inc.6 reached the same 

conclusion while utilizing Kansas’ independent contractor tests. 

Kansas wage-payment law, a 20-factor test that is similar but not 

identical to the IRS’ independent contractor test, must be applied 

to determine whether drivers are employees or independent con-

tractors. The Kansas test incorporates both right-to-control tests 

and economic-realities tests but focuses on an employer's right of 

control. Although the Kansas test is different than the California and 

Oregon tests applied in the Ninth Circuit decisions, the result was 

the same, and the Kansas Supreme Court determined that "FedEx 

has established an employment relationship with its delivery drivers 

but dressed that relationship in independent contractor clothing."

Based upon the increased level of funding and enforcement 

initiatives by the U.S. Department of Labor aimed at preventing 

misclassification, the attempts by state legislatures to enact inde-

pendent contractor legislation specific to the trucking industry, and 

recent court decisions, there is an obvious trend toward finding that 

truck drivers are employees rather than independent contractors. 

Endnotes
1www.dol.gov/opa/media/press/eta/ETA20141708.htm.
2www.treasury.gov/tigta/auditreports/2013reports/201330058fr.pdf.
3N.Y. Labor Law § 862-b(2).
4765 F.3d 981 (9th Cir. 2014).
5765 F.3d 1033 (9th Cir. 2014).
6300 Kan. 788 (Kan. 2014).
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O
n March 4, the Women in the Law Committee in 

conjunction with the Southern and Eastern District 

Chapters of the FBA sponsored Meet the Chiefs. The 

event, held in the Thurgood Marshall Courthouse 

in downtown Manhattan, honored the four women 

chief judges in the Southern and Eastern Districts of New York. 

The idea for Meet the Chiefs developed from the experience of 

Olivera Medenica, president of the Southern District Chapter, and 

Danielle Lesser, chair of the Women in the Law Committee for 

the Southern District Chapter, at the FBA’s Women in the Law 

Conference in Washington, D.C., last summer. The panelists and 

discussions at that event highlighted the importance of promoting 

women’s progress in attaining leadership positions in the bench 

and bar. Medenica and Lesser sought to take that concept to pro-

mote the achievements of the chief judges of the Southern and 

Eastern Districts.

At the New York event, Chief Judge Loretta A. Preska of 

the Southern District, Chief Judge Carol Bagley Amon of the 

Eastern District, Chief Judge Cecelia G. Morris of the Southern 

District’s Bankruptcy Court, and Chief Judge Carla E. Craig of the 

Eastern District’s Bankruptcy Court were honored. FBA President 

Matthew Moreland introduced the evening and touched on the 

mission of the FBA and the broad initiatives it undertakes on 

behalf of the judiciary. Medenica introduced Chief Judge Robert 

A. Katzmann of the Second Circuit. Chief Judge Katzmann’s com-

ments touched on the importance of women in the judiciary. Chief 

Magistrate Judge Frank Maas of the Southern District of New York 

and Chief Magistrate Judge Steven Gold of the Eastern District of 

New York then each made a special tribute to the chief judges in 

each chief magistrate judge’s district.

After the introductions, each chief judge spoke of her unique 

and individual journey to chief judge. Each shared her lessons 

learned and strategies for success. Chief Judge Preska spoke of 

her initial pursuit of math and science before deciding that law 

school made more sense from a career perspective. Chief Judge 

Amon spoke of being in the right place at the right time, with an 

opportunity presenting itself after she lamented about how boring 

her job was to a friend. Chief Judge Craig spent a year reviewing 

documents halfway across the country and never envisioned her-

self in her present position. Chief Judge Morris was born in west 

Texas and worked her way across the country as a clerk and then 

eventually to New York into a position as judge and then chief 

judge without any preconceived notions as to where her career 

would take her. The collective wisdom of these impressive women 

was to take the opportunity presented, even if that opportunity is 

not necessarily a perfect match with your ideal career path and 

although the timing of the opportunity may be inconvenient. 

In the face of a challenging environment for women to attain 

judgeships as well as partnership and leadership positions in law 

firms and corporations, each chief judge’s experience was an indi-

vidual journey that did not take a traditional path. The evening 

sent an empowering message to the men and women in the audi-

ence. The feedback from the lawyers in attendance was resound-

ingly positive, and the evening could serve as a template for other 

events in other FBA chapters around the country. 

Southern and Eastern Districts of New York Honor 
Their Four Women Chief Judges

Danielle C. Lesser is the chair of the Women in the Law Committee for the Southern District Chapter.  She also co-
heads the business litigation department at Morrison Cohen LLP, a New York law firm that caters to the middle 
market.

In the Legal Community

by Danielle C. Lesser

At the March 4 event—(l-r): Chief Judge Craig, Chief Judge Preska, Chief 
Judge Amon, Chief Judge Morris
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During one of my recent mountain bike rides, I was 

listening to the U2 song “Every Breaking Wave”—off 

their Songs of Innocence album—in which Bono 

sings, “Every sailor knows that the sea is a friend made 

enemy.”

The FBA Transportation and Transportation 

Security Law Section helps the world move. We are a 

group of dedicated transport professionals educating 

the community, mentoring young lawyers and students, 

and helping clients and stakeholders navigate the 

many modes of transport. In this issue of The Federal 

Lawyer, our member-authored articles cover the 

hottest topics in transportation. Whether you’re moving 

by plane or transporting containers by rail, truck, or 

ship, a delicate balance of safety, security, commerce, 

and civil rights is at play. It is no easy task to satisfy 

all interests as the waves of this debate generate both 

opportunities and hazards.

Our early sailors and aviators knew this well, and 

these concerns continue into the 21st century. Let’s 

take the law on unmanned aircraft systems: Whether 

about the use of airspace or privacy concerns, this is a 

fresh, emerging issue. Two of the articles in this issue 

discuss the newly issued proposed rules by the FAA on 

drones and the pioneering presidential guidance issued 

the same day, as well as the privacy issues associated 

with drones.

We are fortunate to have topical diversity among 

our other submissions in this issue. Seasoned airport 

practitioner Dave Barnard from Foley and Lardner’s 

Boston office provides a comprehensive discussion 

and analysis of airports and the FAA reauthorization. 

Our section places great importance on mentorship 

within the profession, and Tulane Law student Rick 

Beaumont—who worked for the Federal Maritime 

Commission during his summers in law school—is 

a prime example of a promising transport lawyer 

involved in our section. He knows ships; Rick worked 

as a commercial fisherman in Alaska to help pay for 

school. He writes about the China shipping trade 

and provides an innovative analysis of the avenues to 

foreign investment in the Chinese shipping industry. 

We also have a comparison article on the TSA civil 

enforcement program, as well as a freight rail article 

on recent regulatory and legislative developments in 

transporting crude oil. This issue also covers the great 

unknowns in regulating air ambulances and a survey 

of the Interstate Commerce Act and the Interstate 

Commerce Commission. 

No transportation-themed issue would be complete 

without acknowledgement of—and appreciation for—

the judicial arm of our profession. Jason Schlosberg, a 

Federal Rail Administration lawyer and former judicial 

clerk with the Department of Transportation Office 

of Administrative Law Judges, contributes a judicial 

profile of Hon. J.E. Sullivan, administrative law judge 

for the department.

As U2 so aptly sings: "Every breaking wave on the 

shore tells the next one there'll be one more." Whether 

it is intermodalism, unmanned aerial systems, or 

commercial space, we are riding the wave. I hope you 

enjoy this edition.  Thank you for reading. 

Thomas Lehrich is chair of the Federal Bar Association’s Transportation and 

Transportation Security Law Section. He is the deputy inspector general and coun-

sel for the Architect of the Capitol. Lehrich spent 10 years at the U.S. Department of 

Transportation serving as the chief counsel to the DOT inspector general and held 

senior legal posts with the Transportation Security Administration and the Federal 

Maritime Commission.
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Social media is an important tool to communicate with your stakeholders. The effective use of new media develops opportunities 

to reach people outside your realm. While sites like Facebook, YouTube, and Twitter have been household names over the past several 

years, the notion that the majority of users are under 25 is no longer true. By sharing your message through new media, traditional 

media can pick up your story. We have found that a little effort and planning can create a huge impact.

With this in mind, the Transportation Section started its own Twitter account. Twitter is an unusual platform in that it is measured 

by followers. Our goal is to extend and enhance the influence of transport and our section. As we continue to expand, we seek out 

local and national transportation reporters—hopefully increasing the likelihood that they will follow us. 

We tweet about upcoming Transportation Section meetings. We retweet items from the U.S. Department of Transportation and 

its modes. And when we spot an interesting transportation article, we retweet that as well. We also tweet about major events and 

hearings on Capitol Hill and even Supreme Court cases that affect transportation regulation. 

Social media’s power lies in reaching the known and unknown. But—more important—social media reaches influencers. Traditional 

influencers like the press, policy professionals, and policymakers, plus new influencers like state/issue bloggers, organizers, and 

e-newsletter editors. By expanding our outreach to other influencers, our section becomes more influential in shaping transport.

Follow us on Twitter at @FBA_Trans and join the conversation today. Some of our most popular tweets follow. 

Samuel Negatu is head tweeter for the Section. Originally from California, Negatu received his BA from the University of California–

Santa Barbara and his J.D. from Washington University in St. Louis. He spent most of his law school summers working for the U.S. 

Department of Transportation. He is a congressional staffer at the U.S. House of Representatives. Copyright 2015 Samuel Negatu. 

All rights reserved. Thomas Lehrich is the chair of the Federal Bar Association’s Transportation and Transportation Security 

Law Section. He is the deputy inspector general and counsel for the Architect of the Capitol. Lehrich served for 10 years with the 

Department of Transportation as the chief counsel to the DOT Inspector General and held senior legal posts with the Transportation 

Security Administration and the Federal Maritime Commission.

“And when we spot an interesting transporta-
tion article, we’ll retweet that as well. We also 

tweet about major events and hearings on 
Capitol Hill and even Supreme Court cases 

that affect transportation regulation.”

TRANSPORTATION

BY SAMUEL NEGATU AND 
THOMAS LEHRICH

FOLLOW THE FBA TRANSPORTATION AND TRANSPORTATION SECURITY LAW SECTION 
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I
n a recent interview in The Federal Lawyer, Dallas/

Fort Worth International Airport’s general counsel, 

Elaine Flud Rodriguez, estimated that approximately 

100 lawyers specialize in airport law and that many of 

them are in-house counsel at U.S. airports.1 Given the huge 

number of American lawyers, what makes U.S. airport law a 

specialized discipline and airport lawyers so rare?

Similar to many practices, airport law is a hybrid. A 

specific body of federal statutory and case law applies to 

airports and, in turn, these legal requirements affect almost 

every aspect of operations at an airport. Each agreement 

that an airport operator enters into with another party must 

take into account the specific legal requirements that are 

applicable to airports, in addition to the other myriad legal 

issues and requirements under local, state, and federal law. 

The purpose of this article is to provide a brief overview of the 

federal law that applies to U.S. airports and demonstrate its 

application through a few examples of applicable contractual 

requirements. But this is not a complete description of the 

area of practice, and the summaries below are just that— 

summaries. It’s a quick tour, so stow your carry-ons, fasten 

your seatbelt, and prepare for takeoff!

Federal Legal Provisions Applicable to Airports
Federal Grant Assurances

Perhaps the most significant legal requirements 

applicable to airports from a practitioner’s perspective are 

the federal grant assurances, which are primarily derived 

from 49 U.S.C. § 47107. Each airport that receives an 

Airport Improvement Program (AIP) grant from the Federal 

Aviation Administration (FAA) must enter into a grant 

agreement with the FAA.2 Included as conditions to the 

grant are a series of assurances that bind the recipient of 

the AIP grant, known as the airport sponsor, contractually 

for varying periods, generally the useful life of the asset 

financed with grant process but in some cases, in perpetuity.3 

Periodically, Congress will amend Section 47107 to add 

additional requirements,4 and the current grant agreement 

now includes a list of 39 grant assurances, ranging from 

No. 1, general federal requirements to No. 39, competitive 

access. Several of the more significant grant assurances are 

highlighted below, but airport sponsors and their counsel 

must be familiar and comply with all 39 of the assurances. 

Airport Revenue Use
The two grant assurances generating the most 

litigation and a significant body of case law are likely 

Grant Assurances Nos. 25 (Airport Revenues) and 22 

(Economic Nondiscrimination). With limited exceptions, 

Grant Assurance No. 25 requires that all revenues generated 

by an airport must be expended for the capital or operating 

costs of the airport, the local airport system, or other local 

facilities that are owned or operated by the owner or operator 

of the airport and that are directly and substantially related 

to the actual air transportation of passengers or property or 

for noise mitigation purposes.5 This assurance, known as the 

“anti-diversion” requirement, essentially prohibits the use of 

airport revenue to support unrelated initiatives. 

The genesis of the requirement stems from initiatives 

by various cities in the 1980s and 1990s to raise airport 

fees and use the additional revenue to support city 

services, such as citywide police or fire protection services. 

Airlines serving these airports protested that this proposed 

diversion of airport revenue was unfair and successfully 

obtained Congressional action resulting in enactment of 

this prohibition, not only with respect to airport sponsors 

receiving AIP grants; in 1996, the prohibition was broadened 

to apply to all U.S. airports on a permanent basis.6 In 1999 

the FAA issued its Policy and Procedures Regarding the 

Use of Airport Revenue to help provide guidance regarding 

the permissible uses of such revenue.7

Although many uses of airport revenue are clearly either 

permissible or impermissible, quite a number of gray areas 

require legal counsel. Examples include air service incentive 

programs, which are discussed below; projects that are 

intended to improve access to airports, such as mass transit 

or improved roadways; and off-airport projects to mitigate 

the impact of airport operations. Issues arising from access 

projects tend to revolve around whether or what portion 

of the project is directly and substantially related to air 

transportation. For example, use of airport funds to construct 

the BART station at San Francisco International Airport 

was permitted because the station was on airport property 

and exclusively serves airport passengers and workers.8 

In contrast, the costs of elements of the light rail line 

that passes through the Minneapolis–St. Paul International 

Airport from downtown Minneapolis to the Mall of America 

were prorated based on complex formulae tied to projected 

use by airport passengers compared to through riders. The 

FAA has developed complex criteria for determining which 

portions of such access projects are eligible for funding with 

airport revenue. In the case of mitigation, the environmental 

permitting process for airport projects can often result in 

requirements that an airport undertake certain measures 

designed to mitigate the impacts of airport construction. 

Where there is a sufficient nexus between the two projects, 

the FAA has generally found that no violation of the anti-

diversion requirement exists. 

“Reasonable” Rates
As noted above, another heavily litigated grant assurance 

is No. 22 which contains several important requirements, 

one of which mandates that the airport sponsor make the 

airport available as an airport for public use “on reasonable 

terms.”9 A line of cases stretching back to 1972 has helped 

to define what constitutes a “reasonable” charge for use of 

an airport and, in 1996, the FAA issued a policy clarifying 
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what constitutes reasonable rates and charges.10 This Rates Policy 

was promptly the subject of additional litigation and, in a series of 

cases, portions of the Rates Policy were held to be arbitrary and 

capricious and vacated by the U.S. Appeals Court for the District 

of Columbia, and the policy was remanded to the Secretary of the 

Department of Transportation.11 The Rates Policy has been modified 

since 1997 only once, to clarify certain terms, but the vacated 

provisions have not been reinstated.12 Accordingly, the line of cases, 

beginning with Evansville and continuing through the series of 

cases involving Los Angeles International Airport and the airline 

trade association, Airlines for America (formerly known as the Air 

Transport Association, or ATA) provides the majority of the current 

guidance regarding what constitutes a “reasonable” charge for the 

use of aeronautical facilities.13

The determination of what constitutes a “reasonable” charge 

highlights the often-contentious issue between airport sponsors and 

airlines over which entity should have the final say in determining 

whether airport capital projects and operational undertakings are 

necessary or appropriate. When revenue bonds were issued to 

finance development of airport infrastructure at the beginning of 

the jet age, the credit of the tenant airlines was considered to be 

the best security, and many airports entered into use and lease 

agreements with their tenant airlines with terms of 30 years or 

longer to secure the bonds. These agreements tended to give 

a majority in interest (MII) of the tenant airlines the right to 

approve capital development projects at the airport, because the 

bonds were generally payable largely from airline landing fees 

and terminal rentals. Many of these agreements were so-called 

“residual” or “single cashbox” agreements pursuant to which the 

air carriers operating at the airport agreed to pay all capital and 

operating expenses net of all other revenues, essentially acting as 

the guarantor of the airport’s financial obligations. 

Over time, airport sponsors diversified their revenue sources, 

and at many airports today, airline revenues are less than 50 percent 

of total revenues, with parking and concessions—such as rental 

cars and in-terminal food and beverage or news and gift retailers—

generating substantial revenues. As airports developed more varied 

sources of revenues, compensatory agreements, where costs are 

allocated to multiple cost centers and airports accept the risk and 

reward of covering these costs from the various revenue sources, 

or hybrids of compensatory and residual structures, developed. 

During this period of time, financial analysis also became more 

sophisticated, and a variety of factors now goes into rating airport 

credits, including the local demand for air service (known as origin 

and destination, or O&D, traffic), the diversity of revenue sources, 

as well as the importance of the airport to the airlines serving it. In 

turn, many airports have negotiated use and lease agreements with 

their tenants carriers that give the airport sponsor more control 

over capital projects and programs or, in some cases, have done 

away with such long-term agreements altogether and imposed rates 

and charges for use of the airport by ordinance, and have relied on 

the local demand for air service to ensure that airlines will continue 

to serve the airport.

Self-Sustaining Requirement
In contrast to the requirement that fees charged to aeronautical 

users of an airport be “reasonable,” Grant Assurance No. 24 

requires that airport sponsors maintain a fee and rental structure 

that will make the airport as self-sustaining as possible.14 Many 

airports have minimal or no commercial service and must instead 

generate revenues sufficient to operate the airport from private or 

business aviation tenants, known as general aviation (GA) users of 

the airport; other commercial aeronautical services, such as fixed 

base operators (FBOs) that service general aviation aircraft, banner 

towing, or crop dusting services; and from non-aeronautical tenants, 

ranging from farmers to solar-electric-generation facilities to 

aviation equipment manufacturers. Because airports often compete 

with neighboring airports for commercial service or for GA tenants, 

it is not always possible for the full cost of providing aeronautical 

assets and services to be passed through to the aeronautical users 

of such assets and services. The FAA has interpreted the “self-

sustaining” requirement to mandate that airport sponsors charge 

nonaeronautical tenants fair market value for the use of airport 

land and facilities, while aeronautical tenants must only pay a 

“reasonable” rate.15 

Economic Nondiscrimination
The other critical requirement of Grant Assurance No. 22 is 

that an airport sponsor must make the airport available without 

unjust discrimination to all types, kinds and classes of aeronautical 

activities, including commercial aeronautical activities offering 

services to the public at the airport.16 Determining what constitutes 

“just” discrimination has led to a substantial body of decisional law 

through both administrative decisions under Part 16, as discussed 

below, and appeals court decisions. 

In disputes between airport sponsors and aeronautical tenants, 

tenants often allege that any distinction made by the airport 

sponsor between the tenant and another similar aeronautical service 

provider constitutes unjust discrimination. For example, where one 

FBO has entered into a lease at an airport and, several years later, a 

second FBO commences operations, one of the two FBOs will often 

claim that it is the subject of unjust discrimination and thus seek 

lease terms as favorable as those granted to the rival FBO. The law, 

however, is that airport sponsors may justly differentiate between 

similarly situated tenants (or differing classes of tenants) based 

upon reasonable distinctions, such as the dates the leases were 

signed and current versus previous market conditions, services 

provided, and underlying lease requirements, such as where one 

FBO is required to construct its own facility while another occupies 

facilities owned by the airport sponsor.17 In contrast, where 

two tenants are substantially identical in the services provided 

and conditions of service, the airport sponsor cannot treat one 

significantly differently than the other. Thus, an airport sponsor 

must have reasonable, objective grounds for discriminating among 

its aeronautical tenants.

Exclusive Rights
Grant Assurance No. 23 prohibits the grant of exclusive rights 

by an airport sponsor. The FAA interprets this requirement to 

require an airport sponsor to lease space to an applicant to provide 

aeronautical services as long as such applicant can meet any 

reasonable minimum standards for such service(s) established by 

the airport sponsor and as long as there are either appropriate 

facilities or space to construct such facilities available, although the 

sponsor is not required to construct new facilities to accommodate 

a new entrant. An exclusive right may be conferred either by 
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express agreement, by imposition of unreasonable standards or 

requirements or by other means. One exception to this rule is 

that where the airport sponsor exercises its proprietary rights 

to exclusively provide one or more aeronautical services, the 

sponsor is not required to accommodate a private provider for 

such services.18 Even if there are multiple providers of the same 

aeronautical services at an airport, however, if another potential 

provider of such services is ready, willing, and able to meet the 

applicable minimum standards and seeks to operate at an airport, 

the sponsor must accommodate such provider to the extent that 

space is reasonably available.

Civil Rights
In addition to the requirement under Grant Assurance No. 1 

to comply with a litany of federal laws, regulations and executive 

orders described below, Grant Assurance No. 30 requires an 

airport sponsor to take measures to ensure that no person shall, 

on the grounds of race, creed, color, national origin, sex, age, 

or disability, be excluded from participation in, be denied the 

benefits of, or otherwise be subjected to discrimination in any 

activity conducted with, or benefiting from, federal AIP grant 

funding. Recent amendments to this assurance require that specific 

language be included in every contract or agreement subject to this 

requirement, which the FAA reads quite broadly. Thus, the airport 

sponsor must require its contractors and tenants to abide by these 

nondiscrimination provisions as well as complying with them itself. 

In addition, Grant Assurance No. 37 requires airport sponsors 

to develop and undertake both disadvantaged business enterprise 

(DBE) and airport concessions disadvantaged business enterprise 

(ACDBE) programs consistent with the regulations promulgated 

at 49 CFR Parts 23 and 26. The DBE requirements apply to 

any contract for a project for which AIP grant proceeds are 

providing financial assistance and the ACDBE requirements are 

applicable to all concessions contracts at an airport.19 Thus, even in 

jurisdictions where an airport sponsor is prohibited from establishing 

requirements mandating a percentage of participation by DBEs or 

ACDBEs,20 the sponsor must establish goals for such participation 

based upon standards set forth in the regulations, and the airport 

sponsor must use good faith efforts to undertake programs and 

practices to meet such goals.21 Concessions agreements with a 

term of greater than five years that are conducted solely by a single 

business entity on the entire airport require FAA approval.22

To assist in complying with these requirements, many airports 

have established significant outreach programs and sought means 

to encourage DBE and ACDBE participation in airport projects and 

concessions. Some of the more successful airport DBE and ACDBE 

programs have identified barriers to participation by DBEs and 

adopted means to mitigate such barriers. For example, many small 

businesses find obtaining payment and performance bonds difficult 

and expensive. Some airports have partnered with brokers and 

insurers to make such bonds more widely available, thus minimizing 

this impediment to participation by some DBEs. Once some of these 

barriers are removed, airports have found a larger pool of qualified 

DBE and ACDBE applicants with whom to contract. In addition, 

airport sponsors must develop goals for each procurement, include 

contractual requirements consistent with local law regarding DBE or 

ACDBE participation, and monitor the compliance of its contractors 

and concessionaires with such requirements. 

Federal Law — Grant Assurance No. 1
As noted above, Grant Assurance No. 1 sets forth a laundry list 

of federal statutes, regulations, and executive orders with which 

a grant recipient must comply. These mandated provisions range 

from the Davis Bacon Act wage requirements to the Uniform 

Relocation Assistance and Real Property Acquisition Policies Act 

to the Clean Air Act to the Wild and Scenic Rivers Act. Many of 

these requirements relate to construction contracts funded with 

AIP grants, and the FAA and the U.S. Department of Transportation 

(DOT) have developed standard clauses addressing many of these 

legal requirements that must be incorporated into the applicable 

contracts. 

Such a wide-ranging and diverse set of requirements presents 

myriad challenges to the practitioner. One of my responsibilities as 

an in-house lawyer for the Massachusetts Port Authority, the airport 

sponsor for three airports—Boston–Logan International, Hanscom 

Field, and Worcester Regional—was to deliver the legal opinion 

regarding Massport’s authority to enter into AIP grant agreements. 

The first time that I reviewed the list of legal requirements under 

Assurance No. 1, I was shocked and daunted by their scope. But 

as I checked with my colleagues regarding how Massport ensured 

compliance with these requirements, I was considerably heartened. 

Massport’s form construction documents, for example, included the 

requisite DOT provisions and were drafted to address the applicable 

legal requirements set forth in Assurance No. 1. Furthermore, 

Massport’s standard planning and permitting process required 

analysis of many of the other requirements that are set forth in 

the assurance. That is not to minimize the scope or challenge of 

compliance with these requirements; in order to effectively meet 

them, airports must develop standard forms of agreements, internal 

policies and procedures, and other practices that are designed to 

ensure compliance with these legal mandates, and then develop a 

process for ensuring that the effectiveness of the airport’s processes 

are checked on a regular basis.

Part 16 
The FAA and DOT have developed a unique administrative 

adjudication process for addressing allegations that an airport 

sponsor has violated its grant assurances or certain other federal 

requirements relating to airports, set forth at 14 CFR Part 16. 

The Part 16 process is intended to provide for an expedited 

determination of such claims by the director of the FAA’s Office 

of Airport Compliance and Management Analysis.23 A Director’s 

Determination may be appealed to the FAA’s associate administrator 

for airports, and an Administrator’s Decision may be appealed to the 

U.S. Court of Appeals.24 

Part 16 permits the appointment of an administrative law judge 

and hearings in exceptional circumstances, but most actions under 

Part 16 are adjudicated entirely through written pleadings.25 Once a 

formal complaint has been filed, either by the FAA or a complainant, 

the respondent has 20 days from the date that the FAA has docketed 

the complaint and notified the respondent to either file a motion to 

dismiss or for summary judgment on the complaint or to file an 

answer.26 If a motion to dismiss or for summary judgment is filed, 

then the requirement to file an answer is tolled until the director 

either responds or 30 days passes after the filing.27 (The FAA is 

not required to respond to motions to dismiss or for summary 

judgment.) The respondent then has 20 days after the 30-day period 



passes to file an answer.28 The complainant then 

has 10 days to file a reply, and the respondent may 

then file a rebuttal within 10 days after the reply.29 

Each such pleading may be accompanied by 

supporting documentation.30 The director is then 

required to render an initial determination within 

120 days after the last pleading is filed.31 However, 

in practice, the FAA typically will extend the 

deadline. Decisions in Part 16 actions constitute a 

useful and significant body of law interpreting the 

grant assurances and other federal requirements 

applicable to airport sponsors. 32 

Part 139
The FAA is charged by Congress with oversight 

of the safe operation of the U.S. aviation system.33 

The FAA discharges this obligation with respect to airports that have 

scheduled or unscheduled commercial air service largely through 

the requirements codified at 14 CFR Part 139. Part 139 provides 

for regular inspection of airports by FAA inspectors as well as 

development of and compliance with an airport certification manual 

that addresses the many specific issues outlined in Part 139.34 In 

addition, Part 139 sets forth specific requirements regarding a range 

of issues relating to safety, including personnel training, aircraft 

rescue and firefighting, development and maintenance of records, 

development of an airport emergency plan, and maintenance of 

specified airport facilities.35 To host operations of commercial 

aircraft, airport sponsors must meet stated criteria, which escalate 

as the operations involved larger and more powerful aircraft. 

Thus, for example, an airport certified to accommodate scheduled 

commercial service with large jet aircraft must provide significantly 

greater airfield rescue and fire-fighting capacity than an airport 

licensed only to accommodate infrequent service by smaller 

aircraft.36 

PFCs
Airport sponsors are permitted to impose a charge of up 

to $4.50—known as a passenger facility charge, or PFC—on 

eligible departing passengers pursuant to 49 U.S.C. § 40117 (an 

amount Congress currently is debating increasing nearly two-fold). 

PFCs must be applied to finance capital projects that increase 

competition, improve safety and security or enhance capacity at 

the airport, or reduce noise exposure for residents and certain 

businesses near the airport.37 PFCs are collected by the seller of 

the ticket for air transportation and held by the air carriers until 

remitted to the applicable airport, although PFCs are considered 

to be held in trust by the carriers for the benefit of the airports.38 

Treatment of PFCs when a carrier files for bankruptcy protection 

has now been clarified, but initially, the airports for whom the PFCs 

were collected were often in conflict with the trustee in bankruptcy 

over whether the carrier or the airports held title to the PFCs 

collected by the carrier. 

To receive authority from the FAA to impose and use a PFC, an 

airport sponsor must undertake a substantial public process that 

includes consultation with the carriers operating at the airport, 

responding to the carriers’ comments, justifying the proposed 

projects, and obtaining a record of decision from the FAA.39 In 

addition, the FAA has promulgated regulations that specify the 

types of capital projects that are eligible for funding with PFCs as 

well as detail the PFC approval process. PFCs may also be used to 

pay debt-service costs for PFC-eligible projects and are a substantial 

source of funding for airport capital programs.40 To the extent that 

the capital cost of a project is funded with PFCs, those costs cannot 

be included in the rates and charges paid by the carriers for the use 

of that project, and an airport may not enter into an exclusive long-

term lease of PFC financed facilities.41 

Transportation Security Law
Since the tragic events of Sep. 11, 2001, an entirely new body 

of law has been developed relating to airport security. The Aviation 

Transportation Security Act that created the Transportation 

Security Administration granted the TSA the ability to promulgate 

regulations to ensure the security of air travel.42 The TSA regulates 

both airport sponsors and air carriers, as well as other participants 

in the air transport system, through a complex set of publicly 

available regulations and restricted access security directives.43 

Airports are required to develop an airport security plan that must 

then be approved by the TSA.44 Security sensitive information (SSI) 

(including security directives and the airport security plan) must be 

protected by airports and others possessing SSI and disseminated 

only to those persons meeting stated criteria.45 TSA staff monitors 

compliance with its regulations, security directives, and the airport 

security plan, and can issue fines or other penalties for violations.

Airport Law in Practice
The above brief tour provides an idea of the breadth and depth of 

the federal law applicable to airports, but is by no means complete. 

This section is intended to provide insight into how airports work 

to comply with those laws in their day-to-day operations. Set forth 

below are a few examples of typical airport agreements or programs 

and how the legal requirements noted above are often addressed. 

Use and Lease Agreements
An airport use and lease agreement is perhaps the most 

important agreement that the sponsor of a commercial service 

airport will enter into, and the standard form is usually negotiated 

among a committee of the air carriers operating at the airport 

and the airport sponsor. Typically, the most heavily negotiated 

provisions in the agreement are the manner in which the landing fee 

and the terminal space rents are calculated. Where the airport and 

the airlines signing the agreement can agree on the methodology, 
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such a rate methodology is de facto “reasonable”.46 Nevertheless, 

the development of a rate-making methodology for any airport 

is a complex task and usually involves certain compromises and 

close attention to the legal precedents regarding permissible rates 

and charges. Thus, the inclusion of certain charges—such as the 

allocation of general administrative costs among aeronautical cost 

centers, for which the carriers are responsible, and other cost 

centers, such as concessions or parking, that do not affect the 

airlines—can be the subject of intensive negotiations. Incentives 

to reach agreement may include, for example, sharing a portion of 

the concessions revenues with the airlines to reduce the landing 

fee in exchange for the signatory airlines agreeing to lease a 

certain amount of terminal space for a specified term, which may 

range from year to year to 30 years. Carriers that do not sign the 

agreement, known as nonsignatory carriers, typically pay a higher 

but also uniform rate for landing fees and use of terminal space. 

The FAA has found that the distinction between signatory carriers 

that are held to the terms of a lease and nonsignatory carriers 

that operate at will is not unjustly discriminatory.47 However, any 

carrier willing to enter into the use and lease agreement must be 

given the opportunity to do so.

Many, if not most, use and lease agreements are expressly 

subject and subordinate to the airport sponsor’s federal grant 

assurances, protecting the airport from claims under state law if an 

agreement must be modified to meet the airport’s grant assurance 

requirements. Most use and lease agreements also address many 

of the other legal requirements applicable to airports, either 

through sections that incorporate federally required clauses, such 

as nondiscrimination provisions, or reference compliance with 

applicable laws, as well as regulations or rules promulgated by the 

airport sponsor itself. Other legal requirements may be dealt with 

indirectly—for example, requiring single-engine taxiing or the use 

of preconditioned air and ground power at the gates to reduce 

emissions from jet engines (including the auxiliary power unit in 

most aircraft), helping the airport meet Clean Air Act standards. 

Because security requirements are, at least partially, SSI, the 

agreement will often require the air carrier to comply with the 

airport security plan but provide that the relevant provisions of the 

plan will be provided to the carrier separately. In addition, many 

agreements will require the air carrier to indemnify the airport 

sponsor against fines or other charges imposed by the TSA for 

security violations by the carrier’s personnel.

Some use and lease agreements are drafted as licenses to 

avoid transfer of real property rights to the carrier. In either 

case, however, these agreements typically reflect state law 

requirements and matters and address the range of issues typically 

addressed in a lease, including the lease (or license) of specified 

premises, payment of rent, term, terms relating to holding over 

after expiration of the term, permitted and prohibited uses of the 

premises, and the like. To meet both PFC and grant assurance 

requirements relating to accommodation of air carriers seeking 

to enter a new market,48 space is often leased on a “preferential 

use” basis, with the airport reserving the right to require the 

tenant to accommodate operations by other carriers when the 

gate is not scheduled for use by the tenant carrier. In addition, 

some airports have developed provisions granting the airport the 

right to relocate a carrier from one or more gates (or consolidate 

operations) to accommodate a new entrant carrier or expanded 

operations by another carrier, often based upon usage standards 

or operations per gate per day. Not surprisingly, one of the more 

contentious sections of most use and lease agreements, after 

the calculations of rates and charges and relocation rights, is 

responsibility for compliance with environmental laws, especially 

because state laws vary, sometimes significantly, from jurisdiction 

to jurisdiction. 

Air Service Incentive Programs
As competition for nonstop air service to diverse markets 

increases and competition among domestic air carriers has 

decreased through recent mergers, airport sponsors have 

increasingly sought to entice additional service through the use 

of air-service incentive programs. The FAA’s Revenue Use Policy, 

however, bars the provision of direct subsidies to air carriers, 

finding that to be an impermissible use of airport revenue.49 Instead, 

the FAA has found that airports may waive aeronautical fees for 

limited periods to incent carriers to provide additional service, 

but the foregone costs must be recovered from a nonaeronautical 

source, such as parking revenues.50 In addition, any incentive that 

is offered must be available to any carrier willing to satisfy the 

stated conditions.51 Airports are free to develop relatively detailed 

conditions, such as specifying cities (or airports) to which the 

airport seeks direct service, but if two or more carriers are willing 

to provide the service desired, each of the carriers must receive 

the same incentives to avoid unjust discrimination. 

Airport Construction Agreements
In addition to meeting state requirements for 

public construction contracts, airports must be 

mindful of and develop strong form agreements 

that are compliant with the wide range of federal 

requirements. As noted above, the FAA requires 

that a number of specific clauses, depending 

upon the dollar amount of the contract, be 

included in all construction contracts. In addition, 

even where specific language is not included, 

airports must develop provisions that address 

other applicable federal laws. Thus, for example, 

many construction contracts include very specific 

details regarding use of low-emission construction 

vehicles to meet State Implementation Plan goals 

under the Clean Air Act or include specific stop-

To receive authority from the FAA to impose and 
use a PFC, an airport sponsor must undertake a 
substantial public process that includes consultation 
with the carriers operating at the airport, responding 
to the carriers’ comments, justifying the proposed 
projects, and obtaining a record of decision from 
the FAA.
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work and notification requirements if human remains are found, to 

meet the Native Graves Repatriation Act mandates.

Conclusion
Federal law specific to airports touches almost every aspect of 

the operation of airports in the United States. These requirements 

must be understood and included in the vast majority of agreements 

entered into and policies adopted by airports. These requirements 

supplement (and sometimes conflict with) standard provisions in 

these agreements, requiring airport lawyers to develop familiarity 

with both substantive state law requirements, such as real estate 

law or construction law, as well as the relevant federal requirements. 

The resulting hybrid is a rare bird—an airport lawyer. 

David Bannard is a partner in the Boston 

office of Foley & Lardner LLP. He is chair 

of the firm’s airport services practice and 

former deputy chief legal counsel of the 

Massachusetts Port Authority.
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Beyond shipyards, many parties have a commercial interest in 

newbuilding projects, or the ship construction industry. The pur-

chaser will charter the vessel out in exchange for hire payments. 

The charters will subcharter the vessel or will use it to move cargo 

in exchange for freight payments. The lending company that pro-

vided the shipyard with funds sufficient to construct the vessel will 

earn interest on the loan. The mortgagee that financed the ves-

sel’s purchase will earn transaction fees associated with the deal by 

lending money to the purchaser in order to pay the shipyard. Many 

parties attempt to benefit commercially and transfer risk within 

the notoriously volatile shipping markets. This article focuses on 

the financers and vessel management companies that grease the 

wheels of shipping’s newbuilding market through vessel purchases 

and leases. 

While both vessel purchases and vessel leases are traditional ar-

rangements for ship acquisition, this paper will look at advantages 

and disadvantages of each arrangement in the burgeoning shipping 

markets of China, where new legal and regulatory developments 

are unveiled constantly. This article will look at the possibility of 

foreign investment into positions of both the financer and the pur-

chasing vessel management company and will determine whether 

the Shanghai (Pilot) Free Trade Zone is a welcoming environment 

for such investment.

What Is Vessel Lease Financing And How Does It Compare 
With Bank Equity Financing?

Vessel equity financing—a loan from a bank secured by a mort-

gage—perhaps is the most straightforward scheme to vessel ac-

quisition. A prospective shipowner arranges with a shipyard to 

build a new vessel and with a bank to finance that acquisition. The 

purchase will be secured by a mortgage over the asset held by the 

bank, and the shipyard may require payments be made in install-

ments under the building contract based upon elapse of time or 

upon achievement of construction objectives. Upon completion of 

the vessel, payment is fully transferred to the shipyard, and pos-

session and ownership are transferred to the purchasing vessel 

management company with the bank a secured creditor holding a 

mortgage over the property. 

Transactions of this sort are costly. While achievable by the 

largest shipping companies, many small and medium-size shipping 

companies lack access to the credit and the capital needed to ar-

range financing from a single bank positioned to accept a mortgage 

from a company with little else to offer as collateral besides the ves-

sel under construction. Worldwide, stricter capital requirements 

imposed by Basel III have caused banks to reduce exposure to the 

shipping sector and to replenish their capital buffers, resulting in 

less cash available to lend to vessel purchasers.1 This has driven in-

novative financing and leasing methods for vessel acquisition.

Identifying adequate security to finance a newbuilding project 

is problematic. Vessel owning companies tend to be arranged as 

single-ship companies to limit their liability to any judgment credi-

tors to the single asset. Thus, financing for newbuilding projects is 

secured by the company’s sole asset: the partly completed vessel. 

A vessel under construction is not a vessel until it is delivered, and 

the shipyard’s rights to payment arise only upon completion: “The 

buyer has no liability to pay 90% of the price if the ship is 90% 
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built. It only has a liability to pay if the ship is 100% completed.”2 

A ship purchaser defaulting during the construction period thus 

leaves its creditor with an unfulfilled order for a vessel and an in-

complete construction project for which it is difficult to find an 

alternate purchaser.

Securing a loan to purchase an existing vessel is much easier. 

The vessel purchaser will obtain financing through a bank and give 

the bank a mortgage over the asset to secure its loan. If the ves-

sel owner defaults, the creditor must enforce the mortgage to gain 

possession and ownership over the asset, an often lengthy and ex-

pensive litigious process, and the risk is passed on to the purchaser 

in the form of higher borrowing costs. 

Lease financing does better to balance risks at a lower cost to 

the vessel management company. Under a leasing arrangement, 

the creditor retains ownership but releases its right to possession. 

Retaining ownership puts the creditor in a much more favorable 

position to regain possession in situations of default. Lease financ-

ing often achieves favorable results for all parties because it bal-

ances the risks more evenly than other types of ship financing.3

Vessel leasing falls within the general legal and economic arena 

of asset financing but retains certain features unique to shipping.4 

A prospective purchaser—for instance, a vessel management com-

pany—may have difficulty accessing bank equity to finance an 

outright purchase because of volatility in demand for new capac-

ity, because of the purchaser’s creditworthiness and available col-

lateral, because of limitations imposed upon the purchaser’s own 

balance sheet by regulatory agencies, by its own corporate gover-

nance, or by existing creditors. These and other difficulties have 

all contributed to a rise in popularity of alternative arrangements. 

Vessel operating companies that may be unable to pursue a bank 

equity financing arrangement may find lease financing is still a vi-

able arrangement by which they may obtain additional cargo space 

for its fleet.

In addition to lowered transaction costs, leasing arrangements 

can make a deal commercially viable because of certain tax and 

accounting advantages the leasing company can utilize to offset 

limitations imposed by itself, by regulators, or by creditors. Instead 

of lending the vessel management company funds to purchase a 

vessel, the leasing company owns the vessel and realizes the asset 

as equity on its balance sheet. Also as owner, the vessel owning 

company is entitled to claim a significant tax benefit due to depre-

ciation of the asset over its commercial life.5 Vessel management 

companies often operate at or near a loss, and a company without 

yearly profits greater than the tax credit cannot benefit in the same 

way by owning the vessel that a more profitable company can. So 

the right to offset vessel depreciation is worth more to the leas-

ing company than it is to the less-solvent operator management 

company.

A ship management company in the business of pairing sub-

charterers and operators with vessels may arrange for a long-term 

bareboat charter spanning the expected commercial life of the as-

set. Under a leasing arrangement, instead of purchasing the ves-

sel, the vessel management company leases the vessel wherein the 

charterer’s hire will cover the cost of the vessel and the leasing 

company’s margin. The leasing company will be a special purpose 

vehicle (SPV) set up for the purpose of owning the asset and being 
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legal isolation in order to protect other assets over which the com-

pany may have rights. Thus, the vessel’s owner will be an SPV and 

will be an arm of a bank, be controlled by a shipyard, or otherwise 

be mostly a privately owned or subsidiary of a larger bank position-

ing the SPV-leasing company to receive a high credit rating.6 The 

SPV can assign the right to be paid hire on its charter agreement 

directly to its creditors in order to receive credit enhancement. 

New building projects require a great deal of capital. A vessel 

management company in the business of operating vessels may 

see capital diluted if it is forced to raise the vessel price itself. A 

leasing company in the business of financing rather than managing 

or operating vessels, and with greater access to available credit 

markets—i.e., a bank—or a company with greater control over the 

transaction costs—i.e., a shipyard—is positioned better than an 

operator to lower transaction costs and fund the new build project 

more cheaply, permitting the lessee to devote its working capital to 

vessel management projects.7 

Leasing arrangements can achieve lower transaction costs than 

equity financing because they promote greater specialization of 

both the lessor and lessee. The vessel management company re-

mains focused upon pairing charters with shipping capacity, and 

the single-asset company remains solely focused upon capitaliza-

tion in order to acquire ownership of the vessel. To accomplish 

this funding, the SPV may be capitalized by investment from its 

parent, by bond markets, or by equity markets,8 but in any event it 

must raise the full asset purchase price itself to remain legal isola-

tion. Doing so also places the SPV in a position to securitize the 

asset or sell the vessel and the leasing rights without disturbing the 

underlying vessel operating and charter agreements. Through sale 

or securitization of certain rights, beneficial ownership of charter 

agreements can transfer without disturbing the underlying charter 

party. 

Vessel lease financing arrangements have certain advantages 

over traditional bank equity financed arrangements. Among them, 

the leasing company retains ownership of the asset. Because it re-

tains ownership of the asset, the leasing company is in a better po-

sition following default than a mortgagee, who must have perfected 

its security interest only then to foreclose and physically repossess 

the asset in order to exercise its security rights. Leasing may mean 

lower costs incurred by a trustee in bankruptcy, because leased 

assets are easier to repossess than mortgaged assets.9 In addition 

to lessen risk for the leasing company, the lessee can achieve and 

find greater stability through a lease financing arrangement than 

is available through bank equity financing where, as owner of the 

asset, it would be exposed to volatility.

The leasing company, as owner of the asset and obligee of the 

lease, can securitize and sell these rights to take advantage of mar-

ket fluctuations and to manage its own portfolio. Securitization al-

lows a company to transfer assets off the company’s balance sheet 

and into a legal isolation vehicle, issuing to investors the right to 

receivables generated by the vessel under chartering agreements. 

With vessel lease arrangements still relatively novel in China, 

one of the world’s most important shipping markets, popularity has 

grown as the legal mechanics are tested and become better under-

stood. This article will present a legal playbook for executing both 

a lease and an equity financing arrangement in China. Where pos-

sible, this article will identify opportunities by which foreign inves-

tors may enter the Chinese shipping market through these deals. 

Bank Equity Financing Arrangements in China
With less capital available to close newbuilding deals, tradi-

tional equity financing deals are reserved for only the top credit 

risks—typically the largest state-owned entities. Equity financing 

deals in the People’s Republic of China (PRC) typically include a 

shipbuilding refund guarantee to secure the purchaser against the 

shipyard’s failure to deliver in accordance with the contract. For 

small and medium-size shipyards, providing a refund guarantee 

makes the transaction impractically expensive, so these entities 

must bear great risks or utilize innovative security methods.

An alternative to the shipbuilding refund guarantee is the con-

struction mortgage.10 The Maritime Law of China recognized the 

right of a creditor to hold a mortgage interest over a vessel un-

der construction.11 Pursuant to Article 14, for the mortgage to give 

the creditor a secured interest, the shipbuilding contract must be 

registered with the Maritime Safety Administration of China; oth-

erwise, the creditor holds an unsecured interest over the construc-

tion project. The purchaser and the shipyard must meet citizen-

ship requirements similar to those U.S. requirements for coastwise 

trade under the Jones Act.12 

The Guaranty Law of the People’s Republic of China, by way of 

Article 34(1)(6), outlines the procedures a creditor must follow to 

charge its security interest through a mortgage.13 The unregistered 

mortgage is effectively worthless, so the creditor must follow the 

registration procedures to secure its position; a party registering 

its mortgage is secured from the date of execution, but a party fail-

ing to register its mortgage remains unsecured and may not defend 

claims raised by third parties.14 

While a creditor’s substantive right to charge a construction 

mortgage over a vessel under construction exists pursuant to the 

Maritime Law of China, the Property Law of the People’s Republic 

of China 2007 also reaffirms the right to secure a shipbuilding proj-

ect with a construction mortgage. In a priority contest, the mort-

gage made pursuant to the Property Law 2007 trumps a mortgage 

entered into under the Maritime Law of China, because the Prop-

erty Law derives its authority directly from the Constitution out of 

a basic interest for upholding economic order, while the Maritime 

Law arose from an interest in regulating, promoting, and develop-

ing maritime transport relations and securing the rights of parties 

concerned.15

Under a bank equity financing arrangement, the purchaser both 

Vessel lease financing 
arrangements have certain 

advantages over traditional bank 
equity financed arrangements. 

Among them, the leasing company 
retains ownership of the asset. 
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owns and possesses the vessel subject to their creditor’s security 

interest. Discussed thus far has been a procedure for securing a 

creditor’s rights to a vessel through a registered construction mort-

gage over the vessel to give the lender executable rights over the 

property in case of the purchaser’s default. Almost exclusively 

available to state-owned entities, the smaller shipping companies 

have been benefiting from innovative risk-allocating arrangements 

such as lease financing. A vessel leasing arrangement provides for a 

legally more streamlined approach to bank equity-financed acquisi-

tion of vessels that puts a lesser strain upon vessel managers to ne-

gotiate legally complex financing arrangements with banks, therby 

allowing them to devote greater resources to pairing charters with 

appropriate vessels. 

Lease Financing in China — Now a Viable Option,   
Soon To Be a Popular One

China is an important center of ship finance. In 2009, the ship-

ping portfolio of Industrial and Commercial Bank of China (ICBC) 

grew to $7.8 billion.16 In that year alone, ICBC closed 45 new ship-

ping transactions totaling $2.3 billion.17 Minsheng Financial Leas-

ing, rapidly becoming one of the most important lease financing 

companies in China’s domestic market, entered an agreement with 

Shanghai Guodian Shipping, a subsidiary of Fujian Guohang Ocean 

Shipping, to deliver 18 Panamax bulk carriers under a financial leas-

ing arrangement.18 Rongsheng Heavy Industries Group Holdings, a 

Chinese heavy industries group and shipbuilder, announced that 

the first of the Minsheng-commissioned Panomax bulkers was de-

livered after three years on Oct. 28, 2011.19 Before taking delivery, 

the Tianjin free trade zone (FTZ)-based Minsheng placed a bullish 

order for 10 additional Panomax vessels in 2010 and subsequently 

sought Chinese candidates for lease financing.20 ICBC is still one of 

the largest Chinese vessel leasing companies, offering an array of 

solutions applicable to the shipping sector including: (1) financial 

lease for new equipment, (2) operating lease for new equipment, 

(3) sale-and-leaseback financing, (4) international synthetic lease, 

and (5) trust lease and securitization.21 

Leasing companies may be funded by capital markets. Shanghai-

based Sinochem owns a subsidiary, Far East Horizon, that provides 

financial leasing services supporting major Chinese industries. The 

Securities Regulatory Commission in 2011 permitted the Chinese-

owned subsidiary to access global equity by listing publicly in Hong 

Kong.22

Chinese banks are becoming shipowners by creating leasing 

arms that fund newbuild projects and maintain ownership over the 

asset. The leasing arm can permit ship managers to charter the 

vessel out, putting the bank-owned asset to work and receiving 

the benefit through contracts-for-hire rather than through compli-

cated procedures for mortgage. Maintaining ownership of the as-

set minimizes judicial intervention to repossess the vessel. Leasing 

companies may be an arm of a bank and thus positioned to obtain 

high credit ratings or credit enhancement. Leasing companies may 

be an arm of a shipyard or shipbuilding company and thus take 

advantage of favorable pricing over the asset and collapse its profit 

margin with the shipbuilder’s margin.

In China, leasing companies must be licensed to engage in ship-

leasing arrangements. In 2007, the China Banking Regulatory Com-

mission (CBRC) began granting financial institutions licenses to 

lease ships.23 In 2011, at least 17 bank-affiliated companies were 

registered under the CBRC scheme to offer finance leasing solu-

tions across aviation, heavy machinery, medical, and shipping in-

dustries.24 By 2009, the leasing volume reached $2.9 billion.25 By 

2011, 17 bank-affiliated financial leasing companies had been is-

sued licenses and were supervised by the CBRC, but these 17 were 

not limited to ship leasing and instead included licenses to lease 

aviation, heavy machinery, medical equipment, and the like.26 With 

leasing’s popularity has come innovative leasing arrangements that 

include a cross-border vessel finance lease through an SPV estab-

lished in the Tianjin FTZ to act as the vessel’s owner contracting 

for construction with a Korean shipyard and a Marshall Islands 

bareboat charterer.27 

It is worth noting that two types of leases typically are arranged 

for assets such as ships, aircraft, heavy equipment, and the like: 

finance leases and operational leases. Finance leases are arranged 

for the commercial life of the asset. They end in a transfer of own-

ership from the lessor to the lessee, or they conclude with a les-

see’s option to purchase the asset for a nominal cost or in some oth-

er way the finance lease lasts for the span of the asset’s functional 

life. Operational leases are short-term, and the same asset may be 

leased out once again after a lease is concluded. Operational leases 

may solve immediate capacity shortfalls by bridging other issues 

caused by uncertainty. Insofar as it is concerned with leases, this 

paper is primarily concerned with finance leases.

Lease Financing Arrangements Have Advantages   
for Both the Lessor and the Leasing Company

Beyond simplifying legal processes to obtain a secure position, 

shipowners may find entering ship-leasing arrangements to be 

prudent business decisions. Despite China’s global importance to 

both import and export markets as well as its growing shipping 

sector, small and medium-size Chinese shipowners are considered 

unbankable by domestic banks, so these companies benefit from 

alternative forms of vessel acquisition arrangements, such as lease 

financing.28 

The leasing company, having both right of ownership over the 

asset and right to collect lease payments, can take advantage of 

market fluctuation by selling its ownership rights and leaving intact 

any underlying charters. The leasing company can be positioned to 

securitize its vessels and the right to collect payment on the lease 

arrangements.

For the leasing company to achieve such benefits, it must be 

a bankruptcy-remote vehicle, it must acquire ownership of the 

ship through a real true and irrevocable sale, and receivables owed 

through its rights to collect lease payments may be assigned but 

may not be reached by a parent company.

Two Competing Schemes for PRC Financial Leasing 
Companies

There are two competing schemes in the PRC under which 

companies may register to conduct finance leasing transactions. 

The CBRC issued the Measures for the Administration of Lease 

Financing Companies (effective March 1, 2007), which was revised 

by Order [2014] No. 3 of the CBRC (effective on March 13, 2014), 

and herein will be called the CRBC scheme. China’s Ministry of 

Commerce (MOFCOM) issued the Measures for the Administra-

tion of Foreign-Capital Lease Industry, which became effective on 

March 5, 2005, and herein will be called the MOFCOM scheme. 
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Small to medium-size nonbank leasing companies may also en-

gage in ship-leasing operations more easily under the MOFCOM 

scheme without need for a license from the CBRC. The CBRC 

scheme targets large financial institutions, requiring its principal 

investors to hold at least 50 percent of the company’s registered 

capital on hand, while the MOFCOM scheme is more investor-

friendly and is better suited for manufacturers and privately fund-

ed financial leasing companies, requiring still at least US $5 million 

in assets and three years experience in lease financing.29 Neither 

the CBRB scheme nor the MOFCOM scheme places any cap on 

foreign investor shareholdings in a finance leasing company.

The two schemes have drastically different capital require-

ments, and thus a ship management company looking to under-

take a lease financing enterprise is better suited for the MOFCOM 

scheme’s lower capital requirements.30 While there is nothing in 

the CBRC scheme to make investors concerned that vessels are not 

assets suitable for lease financing under the scheme, the MOFCOM 

scheme specifically names “vessels” as property that may be leased 

under the scheme.31

One of the primary reasons to participate in ship lease financ-

ing arrangements rather than purchasing a ship through a bank 

equity financing arrangement is for ease of balance sheet manage-

ment. The lease appears as debt rather than equity for the party 

in possession of the ship. The lessor ship management company 

may document the lease as a credit asset or an account receivable. 

The lease arrangement puts both parties at a tax advantage over 

a vessel sale position. Sale-leaseback arrangements may be under-

taken by entities such as shipyards to take advantage of this tax 

credit. The sale-leaseback arrangement may also attract shipyards 

in need of immediate capital to fund their next build project. Sale-

leaseback arrangements are specifically permitted under both the 

CBRC scheme32 and the MOFCOM scheme.33

Foreign investors can take part in either scheme, however the 

MOFCOM scheme applies only to foreign-capital enterprises that 

establish a limited liability company or a joint-stock limited com-

pany within China and must take the form of a Chinese-foreign eq-

uity joint venture, a Chinese-foreign contractual joint venture, or 

a solely foreign-capital enterprise.34 The CBRC scheme may be uti-

lized by certain foreign entities as well. While banks are specifically 

prohibited from being lease financing companies under the CBRC 

scheme,35 commercial banks may be the major investor in a lease 

financing company and may be registered in China or abroad.36 

The CBRC scheme also permits the major investor to be a leas-

ing company registered in the PRC or abroad37 or a large domestic 

manufacturer of products suitable for leasing.38 Thus, the CBRC 

scheme is attractive to domestic or foreign banks, to domestic or 

foreign companies already in the business of lease financing, and 

to domestic manufacturers of products suitable for lease financing 

arrangements, such as state-owned shipyards, looking to invest in 

a lease financing arm. 

Entities with foreign equity interests exceeding 50 percent are 

prohibited from registering vessels on the PRC registry.39 Either 

the CBRC scheme or the MOFCOM scheme can be used to circum-

vent this restriction by having the registered vessel owner be a 

leasing company with more than 50 percent of its registered capital 

in the PRC.40 While both schemes are still in effect, it appears the 

PRC has chosen to develop the CBRC scheme over the MOFCOM 

scheme by providing recent revisions to the measures and by issu-

ing guiding documentation clarifying or extending the legal pur-

view of the scheme.

Securitization in China
While securitization has been used widely in Western shipping 

markets, securitization in China is relatively new, untested, and 

unpopular, despite developing two distinct securitization schemes. 

Securitization in China relies upon the special purpose trust, which 

is a legal fiction created by the trust contract pursuant to statutory 

authority: the special purpose trust is not an independent legal 

entity; by law the trust property is not property belonging to the 

trustee; and by contract the originator entrusts credit assets to 

the special purpose trust. While new regulations in 2014 hope to 

add clarity and interest in the PRC, such securitization schemes 

may establish dubious rights for investors in cross-border securi-

tization deals because of how Western courts may likely view legal 

isolationness of the entity issuing securities, “from a constitutional 

point of view it is a case of sending a boy to do a man’s job.”41 

The CBRC scheme launched in 2005 pursuant to a pair of CBRC 

and People’s Bank of China (PBOC) regulations permitting banks 

and nonbank financial institutions to entrust loan receivables to 

a trust company to administer as trustee of those assets.42 CBRC 

licensing and approval is required every step of the way: the banks 

and nonbank financial institutions must be licensed by the CBRC;43 

the loan receivables must constitute “credit assets” under CBRC 

guidelines;44 the trust must be licensed by the CBRC;45 and any 

securities the trustee may issue require specific approval both by 

the CBRC46 and by the PBOC.47

As of February, the CBRC scheme has been used to establish 

85 domestic securitization transactions in China since the program 

launched in 2005—68 of those transactions were concluded since 

2012.48

Under the CBRC scheme, the sponsor, who originates the re-

ceivable credit assets, enters into a trust contract with the trustee, 

thus establishing a special purpose trust.49 Pursuant to the Trust 

Law, the sponsor entrusts credit assets by contract, and the trustee 

issues securities.50

In addition to the CBRC scheme, the PRC saw fit to establish 

another securitization mechanism under the China Securities 

Regulatory Commission (the CSRC scheme). The CSRC scheme 

is well-suited for the shipping industry because the underlying 

assets must be specific and be able to generate independent and 

predictable cash flow.51 Thus, a lease financing company wishing 

to securitize the regular proceeds generated by hire payments in 

accordance with underlying lease financing agreements and a ship-

yard wishing to securitize proceeds generated by buyers’ install-

ment payments will find these are suitable underlying assets for 

securitization by the CSRC scheme.52 

Entities with foreign equity 
interests exceeding 50 percent are 
prohibited from registering vessels 
on the PRC registry.
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Under the CSRC scheme, investors entrust funds to a securi-

ties company53 pursuant to a fund contract.54 The fund manager 

uses the entrusted funds to purchase assets, and the manager is-

sues asset backed securities to a maximum of 200 investors.55 The 

asset-backed securities evidence the purchaser’s beneficial inter-

est in the underlying assets, and the securities can be traded and 

purchased by qualified foreign and domestic investors alike on 

stock exchanges such as the Shanghai and Shenzhen exchanges 

and over-the-counter market places approved by the CSRC.56

The 2014 CSRC regulations are based on the PRC Securities 

Investment Funds Law,57 which incorporates the Trust Law of the 

PRC.58 Under the CSRC scheme, Article 5 asserts that assets en-

trusted into the scheme are legal isolation; however, there is rea-

son to question how courts, especially those in foreign jurisdic-

tions, will interpret the status of assets entrusted into the CSRC 

scheme, which is premised upon a set of administrative regulations 

incorporating statutory law. While the regulations assert that as-

sets are remote from their originator’s estate for insolvency pur-

poses, the statutory law is less clear.59

Assets become bankruptcy-remote upon a real true sale when 

the previous owner has discharged both ownership and posses-

sion of the assets. Translations of the PRC Trust Law contemplate 

entrustment as a discharge of possession but do not clearly and 

undisputedly discharge ownership. While courts in the PRC have 

interpreted the Trust Law to provide legal isolation to assets en-

trusted under Article 2, it is less certain whether Western courts 

will find assets to be remote from the estate in bankruptcy when 

those assets have been discharged for purposes of possession but 

not for ownership, and when the only clear guidance on the issue 

comes in an administrative regulation, not a statutory law.60

While securitization is a helpful and popular device used in the 

Western shipping markets, the two schemes available for invest-

ment in China do not provide the certainty and wide accessibility 

necessary for securitization to be useful to PRC shipping markets. 

Amendments to the PRC Trust Law clarifying that both ownership 

and possession transfer with entrustment, as well as providing that 

trusts establish separate and identifiable legal entities rather than 

a set of contractual rights, would go a long way to increasing the vi-

ability of securitization in PRC shipping markets for shipyards and 

for vessel lease financing companies. Furthermore, subjecting ev-

ery step to approval by the requisite commission adds uncertainty 

to the process that would better be removed.

Opportunity for Foreign Investment in the Free Trade Zones
Foreign investment into leasing companies is possible in the 

PRC. While Tianjin has long been an attractive forum for single-ship 

companies, SPVs, and novel leasing ventures, the CBRC scheme 

has given rise to strong competition from the Shenzhen Wianhai 

Economic Zone and the Shanghai Pilot Free Trade Zone, where 

financial leasing is a stated priority.61 Under the CBRC scheme, 

unlike the general policy throughout the PRC, where all business 

actions are prohibited except for those the government has occa-

sioned to specifically permit, the Shanghai FTZ operates on the 

more practical “negative list” approach, wherein business and for-

eign investment actions are permitted unless specifically restricted 

by the government.62 Foreign investment into the leasing industry 

is regulated to promote healthy development and to minimize busi-

ness risk.63 The PRC’s Ministry of Commerce procedures regulating 

and administering foreign investment into the PRC leasing industry 

specifically permit foreign investment into the PRC’s ship-leasing 

industry because the regulations govern leased property for trans-

portation such as vessels and motor vessels.64 MOFCOM is respon-

sible for examining and administering foreign investment into the 

leasing industry,65 which should be made through limited liability 

companies or limited through share purchase.66 

Under the MOFCOM scheme, foreign investors of a foreign-in-

vested leasing company must have assets grossing at least US $5 

million. But under the PRC’s general scheme for the Shanghai FTZ, 

there is no minimum registered capital requirement for standalone 

single ship SPV’s that have been established by financial leasing 

companies located in the FTZ.67 Foreign-invested companies may 

participate in several different forms of lease financing, such as 

direct leasing, subleasing, and trust leasing.68 It is suspected that fi-

nancial leasing companies registered under the CBRC scheme may 

establish SPVs in the Shanghai FTZ; however, the industry awaits 

more detailed announcements from the CBRC regarding nonbank 

financial institutions operating in the FTZ.69

Ship-leasing companies operating in the PRC can lease vessels 

to foreign owned companies. In fact, PRC has encouraged exporta-

tion of leased ships as a means to encourage development of local 

harbors, the vessel construction industry, and the financial leasing 

industry.70 In 2010 the State Administration of Taxation of the PRC 

offered a one-year export tax refund to those leasing companies 

registered in Tianjin and licensed to conduct financial leasing.71 

Tianjin-based leasing companies engaged in financial leasing ar-

rangements—those in which the terms are for the useful life of 

the vessel and by which the lessee is transferred ownership at the 

expiration of the term—may apply also for export valued-added 

tax (VAT) refunds.72 In the Shanghai FTZ, a pilot export tax refund 

is available as a project subsidiary to finance leasing companies 

incorporated in the FTZ.73 An import-level VAT exemption is avail-

able specifically for aircraft finance leasing companies for overseas 

purchases, but the VAT exemption has yet to be extended to other 

sectors.74

Financial leasing was an activity removed from the restricted 

category of MOFCOM’s 2011 guidance catalog for foreign inves-

tors, and thus the activity is now permitted for foreign investors.75 

While securitization is a helpful 
and popular device used in the 

Western shipping markets, the two 
schemes available for investment in 

China do not provide the certainty 
and wide accessibility necessary for 

securitization to be useful to PRC 
shipping markets.



Minsheng’s leasing arm, China’s “most ambitious lessor,” is based 

in the Tianjin FTZ.76 Financial leasing companies have been per-

mitted in the Shanghai Pilot FTZ as well. Foreign-invested banks 

may qualify to set up enterprises in the Shanghai FTZ.77 Qualify-

ing nonbank and private capital entities may set up finance leasing 

companies in the Shanghai FTZ.78 Cross-border financing entities 

may be established in the Shanghai FTZ for purposes of offshore 

vessel financing.79 While these individual entities and activities are 

permitted in the Shanghai FTZ, it is yet to be seen whether a for-

eign-invested entity may establish a finance leasing company for 

purposes of ship-leasing and whether that foreign-invested entity 

would be subject to the same CBRC regulations and licensing re-

quirements. 
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Judicial Profile

B
y just looking at Judge J. E. Sullivan, you 

get the feeling that she does not belong in 

Washington, D.C. She exudes a peaceful, 

independent spirit, reminiscent of her origi-

nal home within the Pacific Northwest. Her 

speech pattern—deliberate, paced and thoughtful—con-

trasts with her adopted city’s relative manic energy. But, 

beneath her gentle veneer bubble, passionate feelings 

about judicial independence, particularly in the administra-

tive courts.

In a variety of ways, the Office of Hearings at the U.S. 

Department of Transportation reflects the larger world of 

administrative law judge (ALJ) offices across the nation. 

Often called the “hidden judiciary,” ALJs often toil in the 

shadows of the executive branch agencies for which they 

preside. At the DOT, ALJs hear a variety of cases and draft 

decisions concerning certain operating administrations, 

such as the Federal Aviation Administration (FAA) and 

the Federal Motor Carrier Safety Administration (FMCSA). 

However, the media rarely reports on—and I suspect 

that even the majority of employees at the department are 

unaware of—such cases. By design, the Office of Hearings 

is isolated from the politics of agency decision making. 

Organizationally, it sits as an office under the assistant 

secretary for administration, removed from the influence 

of those upon which it makes decisions. The office is even 

physically remote, located a couple of blocks down M Street 

Southeast from headquarters, with a view of South Capitol 

Street. “We are very insulated from the agencies that liti-

gate before us,” says Judge Sullivan. “The first time I usu-

ally see an agency’s attorneys is when they appear before 

me in court.”

Previously, after serving as a criminal defense trial law-

yer and as a deputy prosecuting attorney, Judge Sullivan 

served for 19 years in Washington state, first on a state 

trial court of general jurisdiction and later as an industrial 

insurance appeals judge. In 2008, she became an ALJ with 

the Social Security Administration, which houses the vast 

majority of the country’s 1,400 ALJs. By contrast, the 

Department’s Office of Hearings employs three ALJs. While 

Hon. J. E. Sullivan
 Administrative Law Judge, 

U.S. Department of Transportation

by Jason Schlosberg

Jason Schlosberg is an attorney for the Federal Railroad Administration at the U.S. Department 
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the chief ALJ, Judge Ronnie A. Yoder, presides over most 

cases heard in Washington, D.C., and their colleague, Judge 

Richard Goodwin, is responsible for cases mostly heard 

west of the Mississippi, Judge Sullivan’s docket concerns 

cases closer to, but outside of, the capital. Having joined 

the office in 2011, Judge Sullivan is its most recent hire. 

“I love the work here,” she says. She believes it includes 

a wonderful variety of different procedural and substantive 

issues among the department’s many operating administra-

tions, more commonly known internally as “modes.” Judge 

Sullivan speculates that 90 percent of her docket com-

prises of aviation safety cases, the vast majority of which 

arise from the FAA and involve anything from passenger 

behavior to aircraft airworthiness. They recently received a 

case involving the transport of a World War II B-17 bomber 

aircraft. 

The remaining cases primarily concern enforcement 

of motor carrier regulations. The office has seen a sudden 

surge in out-of-service orders being issued by FMCSA and 

contested before an ALJ. FMCSA issues such orders when 

it believes a business practice reaches the level of an immi-

nent hazard to public safety. The respondent business has 

to immediately shut down, including stopping all en route 

trucks and finding replacement drivers from other compa-

nies, and has a right to emergency hearing within 10 days. 

While the office may receive one such case every eight to 

10 years, it has seen at least six in the past four years. One 

particular case involved a person using his father’s name to 

develop a shell company and avoid enforcement of an ear-

lier out-of-service order against his former company result-

ing from a fatality. The respondent, however, continued to 

use the same truck with the same business name and DOT 

identification number on its side.

In addition to having its own substantive safety regula-

tions, each mode has its own procedural rules for hear-

ings before ALJs. “Procedural rules are important,” Judge 

Sullivan states. “They allow us to offer each other and the 

people we serve a way of dispute resolution that is civilized, 

peaceful, and nonviolent. We are privileged with the task 

and responsibility of providing to our people this kind, 

sophisticated dispute resolution process that is unique 

[and] for future generations to use and improve upon.” She 

looks at the rules of procedure and evidence as tools for 

lawyers to provide the best possible panoply of options for 

his or her client. Judge Sullivan sees the varying procedural 

rules among modes as a result of each agency determining 

the very best tools for those within its unique enforcement 

process. 

For instance, she notes that under the FAA’s proce-

dural rules, hearsay is admissible and it is the trier of fact’s 

responsibility to weigh the evidence. But how does this 

work when reviewing a motion for summary judgment? 

Judge Sullivan has a very active pretrial motion practice of 

which many take advantage. She asks, “How do you address 

hearsay in a summary judgment proceeding when the court 

is not allowed to weigh evidence? It must only determine 

material facts and whether such material facts as provided 

by the evidence raise a genuine issue. When you have those 

types of gaps, you have to look to guidance. I think that all 

of the tools can be utilized in harmony with each other and 

obviously there can be some differences on how or when 

the tools can be used. I have no problem using the tools 

that are before me.” 

Beyond each mode’s own procedural rules, each ALJ 

has the authority to administer each proceeding and to 

render an independent decision. To conduct hearings on 

behalf of their respective agencies, ALJs have been statu-

torily provided with the power to, inter alia, “regulate the 

course of the hearing.”1 ALJs have utilized that broad 

delegation of power to support their judicial activities not 

otherwise explicitly provided for in the Administrative 

Procedure Act (APA) or in agency rules.2 For instance, the 

First Circuit has held that the ALJ’s power to regulate the 

course of a hearing commits the decision whether to allow 

cross-examination to the ALJ’s discretion.3

The U.S. Supreme Court has also recognized the need 

for ALJ independence in procedural and substantive deci-

sion making. For instance, in Butz v. Economou, ALJs 

were afforded decisional independence because of their 

judicial roles and despite the fact that they are agency 

employees. While the Butz court limited its discussion to 

the issue of decisional independence, it did so under the 

assumption that such independence is necessary to afford 

proper due process and to maintain the integrity of the 

process.4 

Unsurprisingly, Judge Sullivan takes the notion of ALJ 

independence very seriously. She credits Chief Judge Yoder 

with insulating her from the administrative and financial 

decisions imposed by the department onto the Office 

of Hearings. She also believes that the department has 

maintained a commitment to support the judicial process. 

This was not the case, however, when she presided over 

cases at the SSA. According to Judge Sullivan, “Instead of 

engaging in responsible stewardship and management of a 

meaningful federal adjudication program, SSA management 

has substituted a factory-type ‘production’ process. This 

mistaken approach has allowed SSA management to pres-

ent Congress and the American public with some impres-

sive ‘production’ statistics. But these statistics have been 

achieved by causing incalculable damage to a meaningful 

adjudication system.” Judge Sullivan contends that such an 

environment provides for too many poorly considered and 

rushed decisions concerning disability benefits.

By no means has Judge Sullivan enjoyed her stay at the 

department while forgetting the pressures that threaten 

the independence of her ALJ colleagues elsewhere. She has 

testified in an individual capacity before the Subcommittee 

on Energy Policy, Healthcare and Entitlements to the 

House of Representative’s Committee on Oversight and 

Government Reform. At this congressional hearing, she 

criticized SSA’s mistaken emphasis on “production goals” 

within the adjudication offices, citing an SSA document 

that defines “full productivity” for an ALJ with less than 

a year on the job to include scheduling and hearing a 

minimum of 50 cases per month. Management and mentors 

systematically “encourage” meeting these goals. In reality, 
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says Judge Sullivan, meaningful adjudication (i.e., the total-

ity of a judge's work) takes time and involves complex work 

processes that do not fit well within such an environment. 

The decision-maker must have the time and resources nec-

essary to become fully informed about the issues and the 

parties’ positions. In one particular case, under the SSA’s 

system, Judge Sullivan was only able to review 35 pages of 

a 2,000-page medical records involving at least 10 different 

types of medical components. “When you remove from the 

court the time and/or resources that allow it to be educated 

and informed, you remove from the public its right to fair, 

impartial, and educated justice.”

Judge Sullivan also appears to link such pressure to 

a larger criticism against the judicial system, claiming 

that recent years have seen unprecedented and troubling 

attacks on administrative and Article III court judges. “It is 

not an easy job to maintain a place of safety that all parties 

perceive to be fair and even handed,” says Judge Sullivan. 

“There are going to be times that a decision-maker will 

make a decision that someone will disagree with. To attack 

people for doing their job or to attack the process, or to 

try to control it, is an attack against the citizen’s right to a 

fair and just tribunal. It is a back-door attack, but it is still 

an attack.” Judge Sullivan believes that each citizen has an 

obligation to uphold the confidence of the bench, which 

should be held apart from the strifes of public disagreement 

regarding other things. “The dispute resolution and court 

system should be, and is, the crown jewel of our country,” 

she says. 

Endnotes
15 U.S.C. § 556(c)(5).
2See, e.g., Moore v. Dept. of State, 15 M.S.P.R. 488, 490 

(June 16, 1983).
3Seacoast Anti-Pollution League v. Costle, 572 F.2d 

872, 880 (1st Cir. 1978) (citing 5 U.S.C. § 556(c)(5), 

(c)(7), and (d), and Attorney General's Manual on the 

Administrative Procedure Act 78 (1947)).
4Butz v. Economou, 438 U.S. 478, 511-12 (1978) 

(“Absolute immunity is thus necessary to assure that 

judges, advocates, and witnesses can perform their 

respective functions without harassment or intimidation.”). 

Any concern that ALJs may abuse such contempt powers is 

without merit. ALJs are decisionally independent from their 

respective agencies and can only be removed for good cause. 

See Butz v. Economou, 438 U.S. 478, 514 (1978). Further, 

the Supreme Court already recognizes that administrative 

adjudications contain many of the same safeguards available 

in the federal judicial process, and therefore, “the risk of an 

unconstitutional act by one presiding at an agency hearing 

is clearly outweighed by the importance of preserving the 

independent judgment of these men and women.” See Butz 

v. Economou, 438 U.S. 478, 512-14 (1978).
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On Feb. 15, the Federal Aviation Administration (FAA) proposed 

regulations addressing the operation of unmanned aircraft 

systems (UAS), certification of their operators, registration, and 

display of registration markings. These regulations would eliminate 

the need for an airworthiness certification and prohibit UAS from 

posing a danger to the National Airspace System. This article sum-

marizes the new rules for small UAS proposed by the Department of 

Transportation (DOT) and the FAA. 

The FAA has approved the use of UAS on a case-by-case basis. 

Businesses are required to apply for a special permit directly from 

the FAA, and governmental agencies are required to apply for a 

Certificate of Waiver or Authorization (COA) from the FAA. About 

28 companies have been granted this special permit, and approxi-

mately 600 COAs have been approved by the FAA.

UAS often have a camera mounted to the body; this camera 

provides an important utility for both businesses and public entities. 

They may also be mounted with telecommunications equipment 

to temporarily enhance and extend communications signals. It is 

expected that as operational costs drop and technology advances, 

UAS will have a transformative impact on the fields of urban infra-

structure management, farming, and disaster response. The FAA 

outlines the following possible uses for UAS:

• Crop monitoring/inspection

• Research and development

• Educational/academic uses

• Power-line/pipeline inspection in hilly or mountainous terrain

• Antenna inspections

• Aiding certain rescue operations, such as locating avalanche victims

• Bridge inspections

• Aerial photography

• Wildlife nesting-area evaluations

Proposed Regulations
The FAA has authority to regulate UAS. See 49 U.S.C. § 40103(b) 

(1) and (2) and 49 U.S.C. § 44701(a) (5). This rule-making was pro-

mulgated under the authority described in the FAA Modernization 

and Reform Act of 2012 (Public Law 112-95). Section 333 of Public 

Law 112-95 directs the Secretary of Transportation to determine 

whether “certain unmanned aircraft systems may operate safely in 

the national airspace system.” If the secretary determines, pursu-

ant to Section 333, that certain unmanned aircraft systems may 

operate safely in the national airspace system, then the secretary 

must “establish requirements for the safe operation of such aircraft 

systems in the national airspace system.” The proposed UAS rule 

regulates nongovernmental users and nonrecreational activities.

The FAA defines a series of baseline limitations for UAS: 

• Maximum weight must be less than 55 pounds

• Maximum air speed is 100 mph (87 knots)

• Maximum altitude is 500 feet above ground level

• Minimum weather visibility is 3 miles from the control station

Proposed Rules for Small, Unmanned Aircraft Systems
By Thomas Lehrich and Matthew Hersey



The operator, or a visual observer, must have visual line of sight to 

the aircraft at all times. The visual observer may communicate with 

the operator via radio. However, the operator must at all times be able 

to have visual line of sight. Visual line of sight is defined as meaning 

human eyesight unaided by devices except corrective lenses. This 

also applies to the use of “see and avoid” first-person cameras, which 

may be used but only as long as visual line of sight is maintained. The 

UAS may never be allowed to fly over people on the ground except 

for those directly involved in the use of the aircraft. The operator 

and visual observer must follow all alcohol and drug prohibitions and 

should not operate the aircraft if they become aware of any physical 

or mental condition that would impair their ability to safely pilot the 

aircraft. The operator must inspect the aircraft prior to usage and 

may not fly more than one UAS at a time. UAS may only operate in the 

daylight hours defined as official sunrise to official sunset, local time.

Operators of UAS must be at least 17 and pass an aeronauti-

cal knowledge test at an FAA-approved knowledge testing center. 

They must then submit to a vetting process by the Transportation 

Security Administration and take a recurrent aeronautical knowl-

edge test every 24 months. Operators must conduct a preflight 

inspection before every flight to ensure that the aircraft is safe and 

report to the FAA any accidents that result in injury or property 

damage within 10 days. They must also agree to submit the UAS 

to the FAA, upon request, for inspection or testing. The UAS must 

have the same markings required of all aircraft, though they may be 

reduced in size to fit the aircraft.

UAS Presidential Memorandum
Prior to the release of the proposed rules, the president issued a 

memorandum directing that all UAS operations comply with U.S. law 

regarding privacy, civil rights, and civil liberties. The memorandum 

is significant, as it delineates the White House’s expectations for the 

government’s current and future UAS use and how the UAS-collected 

data across the nation will ultimately be authorized. The president 

ordered that all governmental use of UAS must follow the Privacy 

Act of 1974 (5 U.S.C. § 552a). This contemplates that all personally 

identifiable information (PII) will be used transparently, follow proper 

accountability procedures, and should not violate privacy laws. 

The memorandum directs that by June 23, a stakeholder 

engagement process should be used to develop a framework for 

the commercial use of UAS. The Commerce Department will lead 

the new multistakeholder engagement process across agencies and 

the private sector to develop and publish UAS-related privacy best 

practices. The agencies must formulate appropriate UAS policies 

and procedures and reexamine them every three years. Agencies 

have 180 days to report on this initial implementation. Such reports 

must be published in one year. 

The proposed regulations are an important step in advancing the 

commercial use and safety of UAS. 

Thomas Lehrich is chair of the Federal Bar Association’s 

Transportation and Transportation Security Law Section. He 

is the deputy inspector general and counsel for the Architect of 

the Capitol. Lehrich spent 10 years at the U.S. Department of 

Transportation serving as the chief counsel to the DOT inspec-

tor general and held senior legal posts with the Transportation 

Security Administration and the Federal Maritime Commission. 

Matthew Hersey is a student at Georgetown University in the 

School of Continuing Studies. © 2015 Thomas Lehrich. All 

rights reserved.
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Is Legislation Needed 
To Prevent
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As the push to integrate unmanned aircraft systems (UAS) 

into the national airspace system (NAS) has increased, con-

cerns about their impact on privacy has grown. Some of this 

concern may be due to the natural fear of any new technology. But 

there actually do seem to be differences between UAS and other 

aircraft that could make it easier for UAS to intrude into the private 

lives of citizens. In particular, since UAS do not need to fit a human 

inside, they can be very small and could therefore descend to very 

low levels unobtrusively. 

Laws already are designed to protect people’s privacy. But these 

laws may not be sufficient to fully address the privacy issues raised 

by UAS. 

For the purposes of evaluating privacy laws and their relation 

to UAS, unmanned aircraft can be divided into two types. The first, 

government aircraft, includes all police and other law enforcement 

aircraft and are typically referred to in aviation law as public air-

craft. The second, civil aircraft, includes all other aircraft, such as 

those belonging to private citizens and corporations.

Government Aircraft
Legal Background

Citizens are protected from governmental intrusion into their 

private life by the Fourth Amendment to the U.S. Constitution. In 

essence, this amendment means that the police can invade one’s 

privacy only if they first obtain a warrant. The Fourth Amendment 

requires the federal government to obtain a warrant before it can 

search a person or that person’s “houses, papers, and effects.” The 

warrant requirement has been extended to cover intrusions by state 

and local government by the 14th Amendment to the Constitution. 

Several court decisions have also extended Fourth Amendment 

protections to cover the curtilage of the home, meaning the lawn 

and garden surrounding the home, including any structures located 

thereon. 

To decide whether the warrant requirement of the Fourth 

Amendment applies in an individual case, courts first look to deter-

mine whether a “search” has occurred. For example, if a police offi-

cer is walking on a public street and looks into an open window of 

a home and sees a crime being committed, that is not a search, and 

no warrant is required. The rationale is that people have no reason-

able expectation of privacy if they leave their windows open to plain 

view from a public street, and police cannot be expected to avert 

their eyes whenever they walk by. Likewise, if the police are flying 

in the navigable airspace and look down and see a crime being com-

mitted, that is not a search, and no warrant is required.1 The courts 

have viewed the navigable airspace as analogous to a public street, 

and anything in plain view from that vantage point can be observed 

without first obtaining a warrant.

Reliance on the location of the aircraft in the navigable airspace 

is a useful legal standard governing aerial surveillance by fixed-wing 

aircraft because it effectively imposes objective altitude require-

ments regarding when a search would require a warrant. If a fixed-

wing law enforcement aircraft were to descend below the minimum 

altitudes of the navigable airspace, the police, under current law, 

would have to get a warrant before they could observe the people 

or activity below. 

However, the navigable airspace standard does not work as well 

in the case of helicopters. FAA rules generally allow a helicopter 

to descend to any level that is not hazardous.2 Therefore, when 

faced with a case involving a law enforcement helicopter, the U.S. 

Supreme Court had to come up with a new standard for determining 

when the Fourth Amendment warrant requirement would apply. It 

decided that a law enforcement helicopter flying at 400 feet did not 

need a warrant to observe activity below, because flying helicopters 

at that altitude (1) was permitted by law and FAA regulations, (2) 

was not rare, (3) did not reveal any intimate details connected with 

the use of the home or curtilage, and (4) did not cause any undue 

The Law and Some Modest Legislative Proposals

By David E. Schaffer

Invasions of Privacy 
by Unmanned Aircraft?
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noise, wind, dust, or threat of injury.3 

Various lower courts have taken the standard enunciated by the 

U.S. Supreme Court and reached differing conclusions. At least one 

court has found that a helicopter conducting aerial surveillance as 

low as 100 feet was not a search and did not require a warrant.4 

Another court decided that aerial surveillance at 200 feet was a 

search and did require a warrant.5 

Even if a consistent interpretation of the Supreme Court’s stan-

dard could be developed, it would not seem to fit well in the case 

of UAS. In all likelihood, law and FAA regulations will permit small 

UAS to fly at very low altitudes; such flights will not be rare; and 

due to their small size, these UAS will not cause undue noise, wind, 

dust, or threat of injury. Therefore, trying to apply existing case law 

to UAS is not likely to be effective in restricting privacy intrusions 

by government UAS.

It might be possible to wait for a UAS case to wind its way 

through the courts to establish a better standard for aerial surveil-

lance by government UAS. This, however, is likely to take years. 

That is not likely to reassure those who are concerned about UAS 

threats to privacy now.

Another approach would be for a government agency to issue a 

regulation to address the privacy issue. The FAA might seem the 

logical agency to do that. But the GAO reports6 that “FAA officials 

and others have suggested that regulating privacy issues in connec-

tion with equipment carried on UAS, such as surveillance sensors 

that do not affect safety, is outside the FAA’s mission, which is 

primarily focused on aviation safety.” The GAO went on to state 

that “[w]hile it is not clear what entity should be responsible for 

addressing privacy concerns across the federal government, many 

stakeholders believe that there should be federal regulations for the 

types of allowable uses of UAS to specifically protect the privacy of 

individuals.”

The president recently issued a memorandum to address privacy 

issues raised by government UAS.7 But this memorandum does not 

apply to UAS operated by state and local governments. For federal 

UAS, it does not explicitly limit what they can do but rather gener-

ally requires them to comply with privacy protections and to provide 

notice to the public about where they are authorized to operate.

Legislative Options

If no federal agency is prepared to issue regulations to fill the 

privacy gap, Congress should consider legislation to address privacy 

concerns now. Two options are suggested below. The goal of these 

options is not to break new ground or provide more privacy rights 

than now exist. Rather, the goal is to extend existing rights to pro-

tect people from privacy intrusion by government UAS.

Option I

1. No unmanned aircraft operated by or on behalf of any federal, 

state, or local agency may operate at less than 400 feet above 

the ground for the purpose of observation, surveillance, or 

the search of a person’s house, papers, or effects unless a 

warrant has been issued authorizing such observation, sur-

veillance, or search.

2. Paragraph 1 shall not apply in the case of an emergency 

where there is an imminent risk to life or property.

3. For the purposes of Paragraph 1, the term “unmanned 

aircraft” means an aircraft that is operated without the pos-

sibility of direct human intervention from within or on the 

aircraft.8 

A few observations about the above option should be made.

This option does not prevent a government UAS from descend-

ing below 400 feet. If the UAS was not conducting a search but 

instead was engaging in pipeline monitoring or border security, 

it could descend to any level. Even if it were engaged in law 

enforcement, it could still descend below 400 feet if it obtained a 

warrant or if there was an emergency. Also, the 400-foot standard 

is an objective standard, but the exact number chosen here is 

somewhat arbitrary. It was chosen because that was the altitude 

that the Supreme Court expressly found acceptable in the Riley 

case involving a search by a helicopter. But the Court left open 

the possibility that a lower altitude might be acceptable in certain 

cases, and lower courts have approved observations without a 

warrant at lower altitudes.

Option II

1. No unmanned aircraft operated by or on behalf of any fed-

eral, state, or local government may operate at an altitude 

and in an area that is likely to enable a person to use the 

unmanned aircraft to view any intimate details connected 

with the use of a home or curtilage and with the intention 

of observing such details unless a warrant has been issued 

authorizing such observation.

2. Paragraph 1 shall not apply in the case of an emergency 

where there is an imminent risk to life or property.

3. For the purpose of Paragraph 1, the term “curtilage” means 

the area encompassing the grounds and buildings immedi-

ately surrounding a home or building that is used in the 

daily activities of domestic life.

4. For the purposes of Paragraph 1, the term “unmanned 

aircraft” means an aircraft that is operated without the 

possibility of direct human intervention from within or on 

the aircraft.

A few observations should be made about this option.

The phrase “intimate details connected with the use of a home 

or curtilage” was derived from the Riley case that addressed a 

search by a helicopter. Unlike the 400-foot standard in Option 1, 

this “view any intimate details” standard is not an objective one 

and would require further refinement in the courts. However, 

If no federal agency is prepared to issue regulations to fill the privacy gap, 
Congress should consider legislation to address privacy concerns now.
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it does seem to address the problem that people are most con-

cerned about—that a UAS could fly low and peer into their win-

dows or otherwise observe intimate details of their life. 

This option would not prohibit government UAS from flying low 

to engage in other activities as long as it is not done with the inten-

tion of peering into an area where there is an expectation of privacy.

If one of the options above were enacted into law and a govern-

ment UAS did not comply, the typical sanction would be that any 

evidence it helped the government obtain would not be admissible 

in a court of law.

Civil Aircraft
Legal Background

Unlike government aircraft, there is no provision in the 

Constitution that explicitly protects citizens from intrusions by civil 

aircraft. Rather, various common law theories have been developed 

through the courts to protect the privacy of citizens. 

 One such theory is the tort of trespass. This tort is 

designed to prohibit one from intruding on or through the property 

of another. Originally, courts viewed one’s property as including the 

airspace above it, extending all the way to the heavens. However, 

this view began to break down with the invention of the airplane. 

Now it seems that courts view one’s property as including only such 

airspace as one uses (such as by constructing a house or other build-

ing on it) or as extending only up to the navigable airspace. Under 

this view, if an aircraft flew over one’s property but beneath the 

navigable airspace, it could be considered a trespass. But, as noted 

above, this navigable airspace limit does not seem to work well to 

limit flights by either helicopters or UAS.

Another theory of law that could protect people from UAS is the 

tort of nuisance. This tort is designed to prohibit one from interfer-

ing with another’s use and enjoyment of his or her property. Unlike 

trespass, which gives the property owner the absolute right to keep 

others off his land or out of his airspace, nuisance involves a balanc-

ing of the owner’s right to the use and enjoyment of his property 

against the needs of another to use the airspace. Applying the nui-

sance theory of law, courts have tended to allow over-flights of prop-

erty unless the flights were so low as to bother or threaten people 

on the ground. As such, this is similar to the standard used by the 

Supreme Court in the Riley case, where it allowed a helicopter to fly 

at 400 feet as long as it did not cause any undue noise, wind, dust, 

or threat of injury. As noted above, however, this idea of a UAS as a 

potential nuisance might be hard to apply in a case involving a small 

and relatively quiet UAS.

A final common law theory is the more recently developed tort 

of invasion of privacy. There are several versions of this tort, but the 

one most relevant here prohibits a person from intentionally intrud-

ing upon the solitude or seclusion of another or upon the other’s pri-

vate affairs if the intrusion would be considered highly offensive by 

a reasonable person.9 So, for example, this would prohibit one from 

peering into the windows of a private home. It has also been held to 

prohibit journalists from intruding, by either physical or electronic 

means, into the seclusion of another while gathering news.10 This 

tort theory could be effective in protecting citizens from intrusions 

by UAS in areas where people have a reasonable expectation of pri-

vacy, such as their homes. However, this tort, like any tort, requires 

people to go to court to ensure that their rights are respected. Many 

people are reluctant to undergo the time and expense of the judicial 

process especially where, as here, the monetary damages that they 

could expect to receive for an invasion of privacy are uncertain at 

best.11 

As with government aircraft, better privacy protection could 

probably be provided through laws or regulations than by reliance 

on the courts. 

The FAA could issue a safety rule for UAS that would have the 

effect of addressing the privacy issue. For example, it could define 

the navigable airspace for UAS, or establish minimum safe altitudes 

for UAS, or require all UAS, even small ones, to fly under instrument 

flight rules (IFR). These would all have the effect of keeping UAS 

above a specified level and away from homes and other congested 

areas. However, it is unclear whether the FAA would take such 

action without a clear safety justification, especially since it is likely 

to undermine the business case for the small UAS.

The presidential UAS memorandum also addressed privacy 

issues raised by civil aircraft. But it did not impose any require-

ments—it merely directed the National Telecommunications and 

Information Administration to consult with stakeholders to develop 

best practices. 

Legislative Options: General 

Another option would be for Congress to pass a law to provide 

protection from privacy intrusion by UAS. Given the interstate 

nature of air transportation, Congress would be justified in address-

ing UAS privacy issues and preempting any contrary state action. 

Even if Congress decided to leave this matter to the states, there 

would be value here in offering some model statutes that states 

could consider. Many states already have anti-intrusion laws 

designed to protect the privacy of its citizens. An example is this 

law from Massachusetts:

 “Section 1B. A person shall have a right against unreason-

able, substantial or serious interference with his privacy. The 

superior court shall have jurisdiction in equity to enforce 

such right and in connection therewith to award damages.”

This Massachusetts law could be interpreted to cover invasions 

of privacy by UAS but, by its terms, does not apply to UAS specifi-

cally. It would be possible, however, to draft a statute that would 

cover privacy invasions by UAS specifically. 

Legislative Options: Advantages

One of the advantages of pursuing the legislative option is that a 

subsection could be included in any such law to empower a federal 

or state prosecutor to get involved and prosecute a UAS operator for 

privacy violations. That would overcome one of the main problems 

with the common law remedies described above, in that the com-

mon law remedies all require individuals to sue in court to vindicate 

their rights, something that most people have neither the time nor 

money to do. By contrast, legislation could authorize the govern-

ment to go into court on behalf of the aggrieved individual and seek 

fines or other penalties against the offending UAS operator. The 

fines in the draft legislation set forth below are quite modest. But 

they could be made tougher. Civil fines for violating other aviation 

laws often run much higher.12 Harsher criminal penalties could also 

be imposed if deemed appropriate.13
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Legislative Options: Paparazzi Model

An existing anti-intrusion law could be used as a model and 

be modified to apply specifically to UAS. For example, an anti-

paparazzi law could be modified in this way. The lengthy California 

Anti-Paparazzi Statute at California Civil Code, § 1708.8, is a good 

example. It could be modified to prohibit an owner or operator of 

an unmanned aircraft from using that aircraft, or any equipment on 

board that aircraft, to attempt to capture, in a manner that is offen-

sive to a reasonable person, any type of visual image or other physi-

cal impression of a person engaging in a personal or familial activity 

under circumstances in which that person had a reasonable expec-

tation of privacy, regardless of whether there is a physical trespass.

A paparazzi statute like this may be a particularly appropriate 

model, because the use of UAS by paparazzi seems to be one of the 

areas of great concern. (An article in the Dec. 10, 2012, issue of 

Newsweek magazine described potential paparazzi use of UAS as 

“very frightening” and “very inevitable.”)

Legislative Options: Peeping Tom Model

Another model that could be modified to cover UAS is a peeping 

Tom law. The following is based on the peeping Tom law in South 

Carolina Code 16-17-470:

1. It shall be unlawful for a person to operate an unmanned 

aircraft in order to be an eavesdropper or a peeping tom 

on, above, or about the premises of another or to fly over or 

about the premises of another for the purpose of becoming an 

eavesdropper or a peeping Tom. 

2. The term "peeping Tom," as used in this section, is defined 

as a person who uses an unmanned aircraft to look through 

windows, doors, or other similar places on, above, or about 

the premises of another for the purpose of spying upon or 

invading the privacy of another and any other conduct of a 

similar nature that tends to invade the privacy of others. The 

term "peeping Tom" also includes any person who employs 

the use of video or audio equipment for the purposes set forth 

in this section. 

3. A person who violates the provisions of this section is guilty of 

a misdemeanor and, upon conviction, must be fined not more 

than $500 or imprisoned not more than three years, or both. 

4. The provisions of subsection (I) do not apply to: 
 (a) viewing, photographing, videotaping, or filming by per-

sonnel of the Department of Corrections or of a county, 

municipal, or local jail or detention center or correctional 

facility for security purposes or during investigation of alleged 

misconduct by a person in the custody of the Department of 

Corrections or a county, municipal, or local jail or detention 

center or correctional facility; 

 (b) security surveillance for the purposes of decreasing or 

prosecuting theft, shoplifting, or other security surveillance 

measures in bona fide business establishments; 

 (c) any official law enforcement activities authorized by law;

 (d) private detectives and investigators conducting surveil-

lance in the ordinary course of business; or 

 (e) any bona fide news gathering activities. 

5. In addition to any other punishment prescribed by this section 

or other provision of law, a person procuring photographs, 

audio recordings, video recordings, digital electronic files, 

or films in violation of this section shall immediately forfeit 

all items. These items must be destroyed when no longer 

required for evidentiary purposes.

6. For the purposes of this section, “unmanned aircraft” means 

an aircraft that is operated without the possibility of direct 

human intervention from within or on the aircraft.

Legislative Options: Harassment Model

As a general rule, one has a right to privacy only when in a place 

where one has a reasonable expectation of privacy. This means that 

usually the right to privacy does not apply when one is out in public. 

However, some are concerned that a UAS could be used to follow 

people in public and that, at the very least, this would be annoying. 

If there is a desire to address this concern, it might be more effective 

to do so using an anti-harassment statute as a model rather than a 

privacy statute. One such statute is the New York State Penal Law, 

section 240.26. If modified to apply specifically to UAS, it could read 

as follows:

1. An operator of an unmanned aircraft shall not, with the intent 

to harass, annoy, or alarm another person, use that aircraft to 

(a) follow that person in or about a public place or places or 

(b) engage in a course of conduct or repeatedly commit acts 

which alarm or seriously annoy such other person and which 

serve no legitimate purpose.

2. A violation of section (1) is punishable by a fine not to exceed 

$2,000 or imprisonment not to exceed one year, or both.

3. For the purposes of this section, “unmanned aircraft” means 

an aircraft that is operated without the possibility of direct 

human intervention from within or on the aircraft

Related Issues and Remedies
Image-Enhancing Equipment

 An additional concern with UAS is that not only could they 

be used to spy on people, but they could do so with sophisticated 

technical equipment. 

The general rule is that it is not an invasion of privacy to see 

something from an aircraft with the naked eye if the aircraft is in 

a place where it has the right to be. In the Ciraolo case involving 

the fixed-wing aircraft, the Supreme Court stated that the “Fourth 

Amendment simply does not require the police traveling in the pub-

lic airways at this altitude to obtain a warrant in order to observe 

what is visible to the naked eye.” This raised the question of whether 

the Court would have considered it an invasion of privacy if some-

thing more powerful than the naked eye had been used. 

The Supreme Court began to answer this question in the case of 

Dow Chemical Co. v. United States, 476 U.S. 227 (1986). There, 

the government used a powerful camera to observe Dow Chemical’s 

facilities from the air. The Court stated, at page 238, that the “mere 

fact that human vision is enhanced somewhat, at least to the degree 

here, does not give rise to constitutional problems.” So the use of 

enhanced vision technologies is not necessarily an invasion of pri-

vacy. But the Dow Chemical case involved the surveillance of an 

industrial facility. It remained unclear whether a similar search of a 

home or the use of more powerful equipment would be permitted.

In 2001 in Kyllo v. United States, 533 U.S. 27 (2001), the 

Supreme Court decided the government had gone too far. In that 

case, the Court stated that the government’s use of a thermal-



imaging device to scan a home to determine how much heat was 

being generated inside was an invasion of privacy. Lower courts 

have reached differing conclusions. Some courts have found that 

it is not an invasion of privacy to use a telephoto lens to observe 

someone in his front yard14 or his automobile. But other courts have 

found that it may be an invasion of privacy to use a powerful lens or 

image-enhancing equipment to look inside a home. 

Determining whether the use of image-enhancing equipment 

is an invasion of privacy seems to depend on two factors. The first 

is whether it is being used to observe a home rather than an area 

where there is a lesser expectation of privacy, and the second is 

whether the image-enhancing equipment is commonly available to 

the public or highly sophisticated surveillance equipment not gener-

ally available to the public.

It may be fair to conclude that the law will permit the use of an 

image-enhancing device as long as it is commonly available to the 

public, such as binoculars or a telephoto lens, and it is not used to 

look inside a home. A prohibition on sophisticated image-enhancing 

devices to look inside a home could be added to any of the draft 

legislative proposals suggested above. However, the concerns about 

image-enhancing equipment are not peculiar to UAS. The same con-

cerns should exist whether the image-enhancing equipment is attached 

to a UAS, a helicopter, a fixed-wing aircraft, an auto, or in a window 

across the street. The question is whether there is any justification for a 

law restricting image-enhancing equipment on UAS if the same restric-

tions are not also placed at least on other types of aircraft.

Special Lighting

One of the characteristics of UAS that makes them particularly 

troublesome from a privacy standpoint is that they can be small and 

unobtrusive. This means that they could spy on someone without 

that person even realizing it. The above draft legislation is designed to 

prevent that. But failing that, another approach would be to at least 

warn people that a UAS is hovering above them. Regulations could 

require UAS to flash lights or sound beeps when they descend below a 

specified level. The FAA already has extensive regulations on aircraft 

lighting in 14 CFR Part 23. Those regulations exist for safety reasons. 

FAA might want to consider a lighting requirement for low-flying UAS 

to warn people of their presence. There might be a safety justification 

for this as well a privacy benefit. 

Self-help

Some have suggested that they would shoot down a UAS that was 

watching or bothering them. This issue arose on Nov. 19, 2012, when 

lehighvalleylive.com reported that a hunter had shot down a UAS 

being operated by the group known as Showing Animals Respect and 

Kindness. This group was using the UAS to film a pigeon shoot in Perry 

Township, Pennsylvania.

As a general rule, one may use reasonable force to defend one’s 

property but may not use deadly force unless it is necessary to protect 

oneself or one’s family from physical harm.15 However, it is unlikely that 

an invasion of privacy by a UAS would justify shooting it down, because 

an invasion of privacy is not a physical harm. On the other hand, the 

cases where deadly force was found excessive involved instances 

where the intruder who was shot was a person, not a machine, such as 

a UAS. So it is possible that a court could take a more permissive view 

on the use of deadly force against a UAS than it would against a human 

intruder. However, since a damaged UAS could crash and hit someone 

on the ground or start a fire, it would seem that calling the police 

or seeking remedies through the courts would be the more prudent 

course. In the Pennsylvania hunting case, the state police reportedly 

characterized the shoot-down of the UAS as “criminal mischief.” It 

should also be noted that some states, although not Pennsylvania, have 

laws that protect hunters from harassment, although those statutes do 

not mention UAS specifically, perhaps because the UAS technology is 

so new. See, for example, the Sportsman's Rights Act, Texas Parks & 

Wildlife Code § 62.0125. 

 

Conclusion
Several bills have been introduced in Congress, and some have been 

enacted, that are designed to protect a person's privacy. Those bills and 

laws tend to involve protecting the privacy of personal information that 

has already been collected rather than restricting how the information 

is collected in the first place. 

Existing privacy rules governing aircraft do not seem to fit the type 

of operations that small, unmanned aircraft could provide. Given this 

gap in the law, action is needed to ensure that the privacy of American 

citizens is protected. Waiting for the courts to rule definitively on this 

issue may take years. Therefore, legislative action is the best way 

to reassure the public and facilitate the integration of UAS into the 

national airspace system.
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It may be fair to conclude that the law will permit the use of an image-
enhancing device as long as it is commonly available to the public, such as 
binoculars or a telephoto lens, and it is not used to look inside a home.

Aircraft continued on page 75
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Federal regulatory agencies continue to grapple with issues relating 

to transportation of crude oil and hazardous materials by rail. The sub-

ject of transportation of hazardous commodities has always attracted 

interest from members of Congress, states, and the public, but this 

interest has increased in recent years. This article summarizes recent 

regulatory and legislative developments relating to the transportation 

of crude oil or hazardous commodities by rail. 

The regulatory developments include three rulemaking proceed-

ings. The Pipeline and Hazardous Materials Safety Administration 

(PHMSA), in coordination with the Federal Railroad Administration 

(FRA), published final rules involving the transportation of crude oil by 

rail, including design standards for tank cars. PHMSA also requested 

comments on its proposal to incorporate certain special permits into 

the Hazardous Materials Regulations. FRA proposed rules relating to 

the securement of unattended equipment. This article also summarizes 

FRA’s railworthiness directive involving tank cars equipped with cer-

tain valves sold by an affiliate of a tank car company. 

The recent legislative developments include several bills pend-
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ing before U.S. House and Senate committees and subcommittees 

relating to the transportation of hazardous materials. The House 

Subcommittee on Railroads, Pipelines, and Hazardous Materials also 

recently held a hearing on “Oversight of Ongoing Rail, Pipeline, and 

Hazmat Rulemakings.” 

Regulatory Proposals
Tank Car Design Standards

One high-profile regulatory development relating to the transporta-

tion of crude oil by rail involves a notice of proposed rulemaking by 

PHMSA, in coordination with FRA, issued in the summer of 2014.1 

PHMSA requested comments on several proposals relating to the trans-

portation of crude oil by rail, including proposals concerning design 

standards for new tank cars, retrofitting existing tank cars, and braking 

systems. In addition, PHMSA requested comments on its proposal to 

define a “high-hazard flammable train” as a “single train containing 20 

or more tank carloads of Class 3 (flammable liquid) material.”2 PHMSA 

further proposed timelines for discontinuing the use of Department 

of Transportation (DOT) Specification 111 (DOT-111) tank cars in 

“high hazard flammable trains” to transport Class 3 flammable liquids, 

depending upon the packing group classification. PHMSA also sought 

comments regarding its proposed speed restrictions for “high-hazard 

flammable trains.” PHMSA additionally proposed to amend its rules to 

require a railroad operating “high-hazard flammable trains” to perform 

rail routing analyses. PHMSA advanced several proposed rules relating 

to classification, packaging, and testing of mined gases and liquids, 

including crude oil. PHMSA also proposed to require a railroad to notify 

state emergency response commissions if it transports a train with 1 

million gallons or more (i.e., approximately 35 tank cars) of crude oil 

from the Bakken shale formation in the Williston Basin, which is located 

in North Dakota, South Dakota, and Montana, and Saskatchewan and 

Manitoba, Canada. 

PHMSA released its final rules on May 1, 2015.3  In its final rules, 

PHMSA defined a “high-hazard flammable train” as a train with “20 or 

more loaded tank cars of a Class 3 flammable liquid in a continuous 

block or 35 or more loaded tank cars of a Class 3 flammable liquid across 

the entire train.” For tank cars constructed after October 1, 2015 used 

in a “high-hazard flammable train”, PHMSA required such new tank cars 

conform to “Option 2” in the 2014 NPRM, which was the “AAR 2014 

Tank Car,” subject to the “enhanced braking requirements.” For exist-

ing tank cars used in a “high-hazard flammable train,” PHMSA required 

such existing tank cars to be retrofitted “to specifications equivalent 

to Option 3” in the 2014 NPRM, which was the “enhanced CPC 1232 

tank car.” The retrofit schedule depends upon the tank car type and 

the packing group. With respect to braking systems, PHMSA required a 

“high-hazard flammable train” operating in excess of 30 miles per hour 

to be operated with “either a two-way end-of-train [ ] device … or a dis-

tributed power system….” The final rules required electronically con-

trolled pneumatic braking systems be equipped on locomotives and tank 

cars used on a “high-hazard flammable unit train,” which is defined in 

the final rules as a “single train transporting 70 or more loaded tank cars 

containing Class 3 flammable liquid,” when such trains are operated in 

excess of 30 miles per hour by 2021 if the “high-hazard flammable unit 

train” is “comprised of at least one tank car loaded with a Packing Group 

I material” and by 2023 for all other “high-hazard flammable unit trains.” 

With respect to speed restrictions, the final rules adopted a maximum 

speed of 50 miles per hour for all “high-hazard flammable trains,” as well 

as a maximum speed of 40 miles per hour when “high-hazard flammable 

trains” travel in “high threat urban areas,” which are defined in federal 

regulations, unless “all tank cars containing a Class 3 flammable liquid 

meet or exceed” the design standards for new tank cars or retrofitting 

existing tank cars discussed above. With respect to rail routing analy-

ses, the final rules require a railroad operating “high-hazard flammable 

trains” to perform an annual rail routing analysis. PHMSA did not adopt 

its proposed notification requirement. The agency “instead us[ed] as a 

substitute the contact information language requirement that is already 

part of the additional planning requirements for rail transportation … 

that now applies to [“high-hazard flammable trains”].”

Special Permits
PHMSA began a notice of proposed rulemaking (NPRM) seek-

ing comments on the agency’s identification of special permits that 

it “deemed suitable for adoption” into the Hazardous Materials 

Regulations (HMR), 49 C.F.R. parts 171-180.4 Special permits allow 

variances from the current Hazardous Materials Regulations. PHMSA 

stated that a provision in the Moving Ahead for Progress in the 21st 

Century Act (MAP-21) legislation “required PHMSA to review and 

analyze [special permits] that have been in continuous effect for a 

10-year period to determine which ones may be converted into the 

[Hazardous Materials Regulations].”5 PHMSA conducted a review of 

its special permits and identified a subset of special permits as appro-

priate for “incorporation into the [Hazardous Materials Regulations]” 

because they “have broad applicability, fit into the scope of the HMR, 

will increase flexibility in transportation, and provide an equivalent 

level of safety to the current regulations.”6 Some of the special permits 

deemed suitable for adoption relate to rail transportation. Comments 

were submitted in March.

Securement of Unattended Equipment
The FRA initiated a rulemaking involving the securement of “unat-

tended equipment,” which is defined in federal regulations as “equip-

ment left standing and unmanned in such a manner that the brake 

system of the equipment cannot be readily controlled by a qualified 

person.”7 FRA explained in part that its proposals would “ensure that 

each locomotive left unattended outside of a yard be equipped with an 

operative exterior locking mechanism and that such locks be applied on 

the controlling locomotive cab door when a train is transporting tank 

cars loaded with certain hazardous materials.”8 

FRA stated that its proposals would “codify many of the require-

ments already included in Emergency Order 28, “Establishing 

Additional Requirements for Attendance and Securement of Certain 

Freight Trains and Vehicles on Mainline Track or Mainline Siding 

Outside of a Yard or Terminal,” published in August 2013.9 Emergency 

Order 28 “requir[ed] railroads to implement additional procedures to 

ensure the proper securement of equipment containing certain types 

and amounts of hazardous materials when left unattended.”10 FRA’s 

proposals would “amend existing regulations to include additional 

securement requirements for unattended equipment, primarily for 

trains transporting poisonous by inhalation hazardous materials or 

large volumes of Division 2.1 (flammable gases), Class 3 (flammable or 

combustible liquids, including crude oil and ethanol), and Class 1.1 or 

1.2 (explosives) hazardous materials.”11 FRA also proposed “additional 

communication requirements relating to job briefings and securement 

verification.”12 Comments were submitted in November 2014.
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Railworthiness Directive for Tank Cars Equipped With McKenzie Valves 
The FRA has issued a railworthiness directive relating to tank cars 

equipped with certain valves sold by McKenzie Valve and Machining, 

an affiliate of Union Tank Car Company (UTLX).13 During an investiga-

tion, FRA found that “certain closure plugs installed on the [McKenzie] 

3-inch valves cause mechanical damage to the valves, which leads to 

the destruction of the valves’ seal integrity and that the 3-inch valves, 

as well as similarly-designed 1-inch and 2-inch valves provided by 

this manufacturer, are not approved for use on tank cars.”14 Federal 

regulations provide that “all valves applied to tank cars must be of an 

approved design.”15 FRA stated that the “continued use of railroad tank 

cars equipped with the unapproved McKenzie [ ] threaded ball valves 

(including the 1-inch, 2-inch, and 3-inch [ ] valves) to transport hazard-

ous materials by rail in the United States presents an unsafe operat-

ing condition … [and] violates the requirements of the [Hazardous 

Materials Regulations]” because the valves are not “currently approved 

for use on railroad tank cars.”16 

FRA thus issued the directive “to tank car owners of tank cars 

equipped with McKenzie valves.”17 The directive contained different 

provisions depending upon whether the valve was 3 inches or smaller. 

With respect to tank cars equipped with 3-inch McKenzie valves, tank 

car owners should remove a car with a valve “configured with a 3-inch 

standalone plug … until that valve is replaced with an approved valve 

…”18 In addition, “any tank car equipped with an unapproved 3-inch 

McKenzie valve is prohibited from being offered into transportation 

(whether loaded or residue) after May 12, 2015.”19 

With respect to tank cars equipped with 1- and 2-inch McKenzie 

valves, the directive states that tank car owners should remove a car if 

the valve “shows evidence of mechanical damage … until that valve is 

replaced with an approved valve.”20 In addition, the directive provides 

that “[e]ven if a valve is not damaged, a tank car equipped with an 

unapproved 1-inch or 2-inch McKenzie valve is prohibited from being 

offered into transportation (whether loaded or residue) after June 11, 

2015.”21 The directive further states that after the McKenzie valves 

have been replaced, “tank car owners may load the cars with hazardous 

materials and offer those cars for transportation.”22 The directive con-

tains an alternative for tank cars equipped with 1- or 2-inch McKenzie 

valves if McKenzie obtains approval for using those valves on DOT-111 

tank cars.

Legislative Proposals
Aside from recent regulatory developments involving the rail 

transportation of crude oil and hazardous materials, several legislative 

proposals are also under consideration. Most of these proposals are in 

committee. 

Proposals Relating to Emergency Responders
Some proposals involve training and resources for emergency 

responders. For example, the Senate budget resolution passed in 

March would establish a “deficit-neutral reserve fund” for “training and 

resources for emergency responders responding to hazardous materi-

als incidents on railroads.”23 

The U.S. Senate Committee on Homeland Security and Government 

Affairs considered and reported out S. 546, which would establish a 

Railroad Emergency Services Preparedness, Operational Needs, and 

Safety Evaluation (RESPONSE) subcommittee under the Federal 

Emergency Management Agency’s National Advisory Council.24 Under 

S. 546, the RESPONSE subcommittee would make recommendations 

regarding emergency responder training. A bill with similar provisions 

is currently pending before the House Subcommittee on Economic 

Development, Public Buildings and Emergency Management.25

Senate Committee’s Proposed Crude-By-Rail Safety Act
The U.S. Senate Committee on Commerce, Science and 

Transportation is currently considering S. 859, which is the “Crude-

by-Rail Safety Act.”26 Among other provisions, S. 859 would require the 

Secretary of Transportation to “immediately prohibit” the use of legacy 

DOT-111 tank cars and unjacketed CPC-1232 tank cars to transport oil 

by rail.27 The definition of “oil” in S. 859 includes “oil of any kind or in any 

form, including crude, petroleum, fuel oil, sludge, oil refuse, oil mixed 

with wastes other than dredged spoil, any bitumen or bituminous mix-

ture, oil derived from a bitumen or bituminous mixture, any oil derived 

from kerogen-bearing sources, developing oils, and emerging oils.”28 S. 

859 would provide that DOT-111 tank cars and unjacketed CPC-1232 

tank cars could be used to transport crude oil and ethanol after being 

retrofitted as proposed in the 2014 NPRM as Option 3 of Table 2, which 

PHMSA described as the “enhanced CPC-1232 tank car.”29 S. 859 would 

also require DOT to establish standards to retrofit jacketed CPC-1232 

cars that transport crude oil or ethanol, as well as a timeline for imple-

mentation.30 

S. 859 would also mandate that DOT promulgate a new rule requir-

ing that “all new tank cars designed to transport a Class 3 flammable 

liquid that are constructed after October 1, 2015, meet or exceed the 

design standards set forth under option 1 of table 2 in [the 2014 

NPRM],” which was described as the “PHMSA and FRA Designed Tank 

Car.” S. 859 would also require that a “high-hazard flammable train,” 

which is defined as “a single train transporting 20 or more tank cars 

loaded with a Class 3 flammable liquid,”31 use “electronically controlled 

pneumatic brakes” by a deadline to be set by DOT.32 

S. 859 contains other provisions relating to the transportation of 

crude oil by rail, including provisions relating to the development of 

standards for volatility in crude oil shipped by rail, oil spill response 

plans, and disclosure of information to state and local emergency 

response commissions along proposed routes.33 

House Subcommittee’s Proposed Bills
The U.S. House Subcommittee on Railroads, Pipelines, and 

Hazardous Materials is considering two bills relating to the transporta-
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tion of hazardous materials by rail. H.R. 1290 would provide for a study 

by the Transportation Research Board of the National Academy of 

Sciences on the costs and impact of rerouting trains transporting haz-

ardous materials to avoid urban areas designated by the Bureau of the 

Census as having a population greater than 30,000.34 

H.R. 505 would require DOT to establish a Hazardous Materials 

Information Advisory Committee to recommend best practices for 

modernizing and standardizing “electronic shipping papers,” as well as 

for ensuring access to the papers by emergency responders.35 An elec-

tronic shipping paper is defined as “an electronic version of the physical 

shipping paper.”36 

House Subcommittee Hearing on Pending Agency Rulemakings
Finally, the House Subcommittee on Railroads, Pipelines, and 

Hazardous Materials recently held a hearing on “Oversight of Ongoing 

Rail, Pipeline, and Hazmat Rulemakings.”37 The subcommittee heard 

testimony from the acting administrator of FRA, the acting administra-

tor of PHMSA, and the chairman of the National Transportation Safety 

Board regarding the status of their regulatory efforts relating to the 

transportation of hazardous materials. 

Conclusion
As discussed above, PHMSA and FRA are currently grappling with 

numerous issues relating to the transportation of crude oil and hazard-

ous commodities by rail. Several legislative proposals relating to the 

rail transportation of crude oil and hazardous commodities are under 

consideration, but most of these proposals are in committee or in sub-

committee. 

Kathryn J. Gainey is of counsel in Steptoe 

& Johnson’s Washington, D.C., office, where 

she is a member of the firm’s transportation 

group. She can be reached at (202) 429-6253 

or kgainey@steptoe.com. She concentrates her 

practice on transportation regulatory and lit-

igation matters. She is a member of the board 

of directors of the Federal Bar Association’s 

Transportation and Transportation Security 

Law Section, as well as the Association of 

Transportation Law Professionals. Nina S. 

Thanawala is an associate in Steptoe & 

Johnson’s Washington, D.C., office, where she 

is a member of the firm’s litigation depart-

ment. She can be reached at (202) 429-6490 

or nthanawala@steptoe.com. © 2015 Kathryn 

J. Gainey. All rights reserved.

Endnotes
1Notice of Proposed Rulemaking, Hazardous Materials: Enhanced 

Tank Car Standards and Operational Controls for High-Hazard Flammable 

Trains, Docket No. PHMSA-2012-0082, 79 Fed. Reg. 45,016 (Aug. 1, 

2014) (hereinafter 2014 NPRM). A summary of PHMSA’s proposed rules 

was published in the October/November issue of The Federal Lawyer. 

See Kathryn J. Gainey, Regulatory Update On Transportation of Crude 

Oil By Rail, Federal Lawyer, at 10-13 (Oct./Nov. 2014).
22014 NPRM at 45,040. 
3Final Rule, Hazardous Materials: Enhanced Tank Car Standards 

and Operational Controls for High-Hazard Flammable Trains, 

Docket No. PHMSA-2012-0082 (HM-251), 80 Fed. Reg. 26,644 (May 8, 

2015) (hereinafter 2015 Final Rule).
4Notice of Proposed Rulemaking, Hazardous Materials: Adoption 

of Special Permits (MAP-21)(RRR), Docket No. PHMSA-2013-0042, 

80 Fed. Reg. 5,340, 5,348 (Jan. 30, 2015). Table 8 identifies the special 

permits that PHMSA deemed “suitable for proposed adoption.” Id. Table 

9 identifies the special permits that PHMSA deemed “not suitable for 

proposed adoption.” Id. at 5,353.
5Id. at 5,341.
6Id.
7FRA, Securement of Unattended Equipment, RIN 2130-AC47, 79 

Fed. Reg. 53,356, 53,361 (Sept. 9, 2014) (FRA NPRM) (quoting 49 

C.F.R. § 232.103(n)).
8Id. at 53,357.
9Id. at 53,356. Emergency Order No. 28, available at 78 Fed. Reg. 

48,218 (Aug. 7, 2013). 
10FRA NPRM at 53,357.
11Id.
12Id. at 53,356.
13FRA, Railworthiness Directive for Railroad Tank Cars Equipped 

With Certain McKenzie Valve & Machining LLC Valves, Railworthiness 

Directive, Notice No. 1, 80 Fed. Reg. 14,027 (Mar. 18, 2015).
14Id.
15Id. at 14,028.
16Id. at 14,028-14,029.
17Id. at 14,029.
18Id.
19Id.
20Id.
21Id.
22Id.
23S. Con. Res. 11 § 399fff, 114th Cong. (2015); S. Con. Res. 11: An 

original concurrent resolution setting forth the congressional budget 

for the United States Government for fiscal year and setting forth the 

appropriate budgetary levels for fiscal years 2017 through 2025, www.

govtrack.us/congress/bills/114/sconres11 (last visited Apr. 15, 2015). 
24RESPONSE Act of 2015, S. 546, 114th Cong. (2015). 
25RESPONSE Act of 2015, H.R. 1043, 114th Cong. (2015).
26S. 859, Crude-By-Rail Safety Act, 114th Cong. (2015).
27Id. § 4(a)(1)-(2).
28Id. § 2(2).
29Id. § 4(a)(4); 2014 NPRM at 45,019.
30Crude-By-Rail Safety Act § 4(a)(5).
31Id. § 2(1). 
32Id. §§ 2(1), 3(e). 
33Id. §§ 3, 8, 9.
34To provide for a study by the Transportation Research Board of the 

National Academies on the impact of diverting certain freight rail traffic 

to avoid urban areas, and for other purposes, H.R. 1290, 114th Cong. 

(2015). 
35Developing Standards for Electronic Shipping Papers Act of 2015, 

H.R. 505, 114th Cong. (2015).
36Id. § 3.
37U.S. House of Representatives, Transportation & Infrastructure 

Committee, Hearing: Oversight of the Ongoing Rail, Pipeline, and Hazmat 

Rulemakings (Apr. 14, 2015). Video from the hearing is available at 

transportation.house.gov/calendar/eventsingle.aspx?EventID=398734 

(last accessed Apr. 14, 2015).



62 • THE FEDERAL LAWYER • July 2015

Without exaggeration, the mother of all federal regulatory 

programs has got to be the Act to Regulate Commerce1 

and its progeny, the Interstate Commerce Commission 

(ICC). Spanning the centuries from 1887, the institution withstood 

more than 100 years of changing times to 1995 and now resides 

post-sunset within the Surface Transportation Board and the U.S. 

Department of Transportation. But what a history … worthy of a 

review of its highlights here.

Spawned by public outrage at the conduct of the railroads and 

their willingness and ability to exact exorbitant rates for cargo 

transportation, Congress reacted in 1887 with establishment of the 

first independent regulatory agency—the ICC, which had authority 

to regulate the interstate rates charged by railroads, to ensure that 

the rates would be just and reasonable.2 Significantly, the new stat-

ute required the railroads to make their rates public, file them with 

the new ICC, and most important, adhere to the published tariffs.3 

But after that auspicious start, the ICC expanded greatly, existed 

as a regulatory powerhouse in the 1940s and 50s, and then began a 

regulatory decline into the 80s and 90s. 

The Formative Years
While the initiating act established a comprehensive regulatory 

regime over the rail industry (giving the ICC authority to regulate 

interstate rail rates; prohibiting the railroads from not only discrimi-

nating in rates or services between persons, localities or traffic but 

also from charging a higher rate for a shorter distance that was 

included within a longer haul over the same line in the same direc-

tion),4 the Congress also gave the new agency expanded powers as 

new issues arose. In 1893, the ICC was given jurisdiction over rail 

safety.5 After a couple U.S. Supreme Court cases deprived the com-

mission of its ability to effect future rail rates, Congress moved by 

expanding ICC jurisdiction. With the passage of the Elkins Act in 

1903 and the Hepburn Act in 1906, the ICC could prohibit rebates; 

could impose civil and criminal penalties for intentional acts of dis-

crimination and intentional violations of published tariffs; was given 

jurisdiction of express, sleeping-car, and steamship companies, as 

well as fuel pipelines; could determine and prescribe maximum 

rates; and could establish through-routes and joint rates among 

noncompeting carriers and prescribe their divisions; and forbade 

the issuance of free passes except for clergy.6 In 1910 Congress 

passed the Mann-Elkins Act, which gave the commission, on its own 

motion, the power to suspend rail tariffs pending an investigation of 

their lawfulness.7 And during the period from 1889 until World War 

I, the power of the ICC was further enhanced.8

Following World War I, the trucking industry enjoyed tremendous 

growth.9 In 1904, there were but 700 trucks operating in the United 

States, most powered by steam and electrical engines. After the 

war, in 1918, the nation had more than 600,000 trucks.10 But with 

problems surrounding over-capacity, highway safety, labor rates, cus-

tomer service, and bankruptcies, many states were moved to regulate 

motor carriers, limit entry, and establish requirements that rates be 

reasonable.11 However in 1925, the Supreme Court handed down a 

decision that stripped the states of their ability to regulate interstate 

trucker movement.12 Bus operations were also of significant national 

concern (“wildcatters” were cutting rates below compensatory levels 

and victimizing customers).13 Reacting to a clear need for legislation, 

Congress promulgated the Motor Carrier Act of 1935, adding bus and 

trucking companies to the ICC jurisdiction, giving it authority over 

entry and rates of motor carriers of passengers and commodities, 

with added power to establish requirements for the qualifications of 

drivers, maximum hours of service, and standards of equipment.14 

Advances in transportation equipment and facilities fashioned 

transportation industry trends. Due to the development of a nation-

al highway system in the 1920s (hard-surface roads), along with the 

pneumatic tire, the internal combustion engine, and assembly-line 

production, motor carriers became an increasingly viable com-

petitor to railroads.15 With the advent of the auto, urban transit also 

began to decline; bus and rail began to experience a loss of ridership 

in the 1930s.16 

Three years after adding motor carriers to ICC jurisdiction, 

Congress added airlines to the federal regulatory regime with the 

creation of the Civil Aeronautics Act of 1938 and a new regulatory 

body, the Civil Aeronautics Authority (a year later changed to the 

Civil Aeronautics Board), modeled after its older sibling, the ICC.17

The economic regulation of transportation, whether by the ICC 

over the surface modes, or the CAB of airlines, embraced three 

principal clusters of activities: (1) carrier entry and exit in that 

the agency prescribed what routes the carrier could serve; (2) the 

appropriate price that the carrier could charge for the transport 

services; and (3) antitrust immunity for acceptable carrier mergers, 

acquisitions, consolidations, interlocking directorates, and intercar-

rier agreements (with states that regulated the intrastate aspects of 

the industries often undertaking the same oversight).18

The Transportation Act of 1940 extended ICC jurisdiction to 

water carriers; the Transportation Act of 1942 added ICC jurisdic-

tion over freight forwarders.19 

By 1952, the ICC had jurisdiction over railroads, ferries, pipe-

lines, bridges, internal and coastal shipping, trucks, and interstate 

By Bernard F. Diederich
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bus lines. The Transportation Act of 1958 gave the ICC jurisdiction 

over passenger train discontinuances, previously under the author-

ity of the state commissions (state authorities had allowed discon-

tinuance of through trains with states). 

The Zenith
At a snapshot of its regulatory reach, it was expertly estimated 

in the mid 1970s that the ICC had jurisdiction over some 18,000 rail, 

motor, and water carriers, brokers, and freight forwarders.20 The 

ICC had a maximum of 2,700 employees at its peak, with a high mark 

of 11 commissioners and the largest numbers of administrative law 

judges of any federal agency.21 The largest number of proceedings 

before the ICC involved motor carriers, which comprised the larg-

est single mode of transportation subject to ICC jurisdiction (more 

than 17,000).22 

The ICC served as a model structure for other regulatory 

agencies. The ICC commissioners and their staffs were full-time 

regulators who could have no economic ties to the industries they 

regulated. And, like the ICC, later agencies tended to be organized 

as multiheaded, independent commissions with staggered terms for 

the commissioners. The other federal level agencies patterned after 

the ICC include: 

• Federal Trade Commission (1914) 
• Federal Communications Commission (1934)
• U.S. Securities and Exchange Commission (1934)
• National Labor Relations Board (1935),
• Civil Aeronautics Board (1938) 
• Postal Regulatory Commission (1970) 
• Consumer Product Safety Commission (1975)
• Federal Energy Regulatory Commission (1977)
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In recent decades, this regulatory structure of independent fed-

eral agencies has gone out of fashion; the agencies created after the 

1970s generally have single heads appointed by the president and 

are divisions inside executive cabinet departments (for example, 

the Occupational Safety and Health Administration (1970) or the 

Transportation Security Administration (2002)). The trend was the 

same at the state level, though less pronounced.23

No ICC review, however brief, would be complete without dis-

cussion of its infamous yak fat case. Recollect that ICC regulations 

required trucking companies to file their rates, or "tariffs," with the 

ICC 30 days before they became effective. Anyone was allowed to 

protest these rates, including competing companies or the railroads. 

The Hilt Truck Line of Omaha had ICC authority to haul meat to 

Chicago and was approached by a customer who wanted it to haul 

drums of lard in the market. Hilt submitted an application to the 

ICC to haul the product, and the railroads protested, in customary 

fashion, claiming that they were serving the customer and the area 

already. Fed up with railroad opposition to every trucking rate filed, 

Hilt then filed a bogus tariff seeking to haul 80,000-pound truckload 

lots of Tibetan yak fat to Chicago at 45 cents per 100 pounds. Of 

course, several railroads protested the application. The railroads 

claimed that they were already hauling millions of tons of yak fat, 

and that allowing a trucking company in would cut into their busi-

ness. The railroads also claimed that the truckers could not haul yak 

fat for the rate they proposed and that the lower rate would devas-

tate the market. Of course, the ICC rubber stamped the railroads’ 

protest and ruled in their favor. The story appeared in various news-

papers and business magazines. In truth, there was not a single yak 

within 10,000 miles of Omaha. The yak fat issue ultimately became 

one of the prime arguments for deregulating the trucking industry 

and an example of what was wrong with the excessive procedural 

morass into which the ICC had degenerated.24

The Decline
In the matter of rail mergers, the ICC functioned at a slow 

pace. Proceedings in connection with the proposed merger of the 

Chicago, Rock Island & Pacific Railroad and Union Pacific Railroad 

dragged on for 10 years, during which time the Rock Island fell apart 

and ceased to be the desirable merger partner that UP had courted. 

Over-regulation of railroads reached the point that the ICC could 

(and did) require railroads that lost money to continue operations. 

In 1962, President John Kennedy delivered a message on transpor-

tation to Congress in which he criticized the regulatory structure, 

which resulted in successor Lyndon Johnson establishing the U. S. 

Department of Transportation in 1966. The DOT was to develop and 

coordinate policies that would encourage a national transportation 

system. Some rate-making and regulatory functions remained with 

the ICC. However, the Federal Railroad Administration would be 

born out of the DOT for the sole purpose of dealing with railroad 

affairs, with a focus on safety.25

By the mid-1970s, the political mood in Washington had shifted 

against economic regulation. Regulatory failure took much of the 

blame for the anemic state of the rail industry. To restore the health 

of the rail industry, Congress passed the Regional Rail Reorganization 

[3R] Act of 1973, the Rail Road Revitalization and Reform [4R] Act of 

1976, and the Staggers Rail Act of 1980. Collectively, the legislation 

limited the ICC’s jurisdiction over rail rate-making, circumscribing 

its ability to regulate rates unless the traffic in question was “market 

dominant.” Rail exit from unprofitable markets also became easier. 

The legislation also partially exempted state jurisdiction over rail 

rates and operations.26 Railroads were free to raise or lower rates at 

will unless, with respect to an increase, the rates would be lowered 

below a “reasonable minimum.” 

In the mid-1970s, retailer Sears Roebuck led a public relations 

campaign against the onerous paperwork and costly burdens of 

regulation, and somehow trucking became a focus of the regulatory 

reform campaign.27 After lengthy hearings in 1980, Congress passed 

both the Motor Carrier Act and the Household Goods Transportation 

Act to liberalize entry and rates of trucking companies. Although 

not intended to create deregulation, the new legislation was so 

interpreted by the existent ICC commissioners.28 By 1979 the ICC 

was granting 98 percent of the applications filed for motor carrier 

operating authority.29 The Bus Regulatory Reform Act of 1982 sig-

nificantly liberalized entry, exit, and pricing of the U.S. bus industry 

and largely preempted the states.30 The Surface Freight Forwarder 

Deregulation Act of 1986 deregulated freight forwarders, other than 

those handling household goods. The Trucking Industry Regulatory 

Reform Act of 1994 removed most of the remaining barriers to entry 

in the trucking industry (except regulation of safety and insur-

ance) and eliminated the requirement of tariff filing.31 With strong 

lobbying by United Parcel Service, Kentucky’s largest employer, 

Sen. Wendell Ford (D.-Ky., 1974–99) added a rider to the FAA 

Authorization Act of 1994 preempting state regulation of intrastate 

motor carriers.32 Five years later, Congress passed the Motor Carrier 

Safety Improvement Act of 1999, which created a new Motor Carrier 

Safety Administration within DOT. 

Federal regulation of the transportation sector of the U.S. 

economy has served various purposes, namely, to remedy market 

deficiencies (such as lack of effective competition, or to remedy 

destructive competition), to override the market to achieve broader 

social purposes, and to ensure uniformity in the face of regulatory 

efforts by the states.33

In the late 1970s and early 1980s, Congress began to pare and 

refine federal transportation regulation to reflect contemporary 

industry conditions and evolving ideological attitudes. The result 

was to reduce significantly the federal presence in the interstate 

transportation industry.34

The policy objectives driving transportation regulation changed 

significantly from those of 1887. Congress initially instituted regula-

tion under the ICC largely to protect the public from the monopo-

listic abuses of the railroads. Between 1920 and 1975, however, 

the goal of the national transportation policy shifted to protection 

of the transportation industry from the deleterious consequences 

of unconstrained competition. Then, just as market failure had 

given rise to economic regulation, regulatory failure gave rise to 

deregulation.35 Thus, in the last quarter of the 20th century and into 

the 21st, regulatory policy was meant to stimulate competition to 

enhance consumer welfare. Managed competition across a number 

of infrastructure industries was dropped in favor of market forces. 

Transportation, as the first major industry to be regulated, and 

nearly a century later the first to be deregulated, has been at the 

forefront of this dramatic evolution in economic policy.

Legislative regulatory reform began in the railroad industry 

and continued, as highlighted above, through the air, motor car-

rier, bus, and freight forwarder industries. The ICC Termination 

Act of 1995 sunsetted the ICC, deregulated and amended certain 



functions, and transferred jurisdiction over rail, motor, bus, broker, 

freight forwarder and pipeline services to the newly created Surface 

Transportation Board and DOT. 

As Professor Paul Stephen Dempsey, Ph.D., astutely observes:

In the 19th century, market failure gave birth to transport 

regulation. The public interest in transportation was deemed 

paramount. Nearly a century after economic regulation was 

born, an expanding, even inflationary economy, coupled with 

a perceived failure of the regulatory mechanism, gave birth to 

deregulation. Undoubtedly, the pendulum of American policy 

will swing again. Like transportation itself, public policy in 

this vital industry is in perpetual movement.36

Indeed, transportation is in an ever-dynamic state. 
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The special-emergency services of an air ambu-

lance are unique, complex, little understood, and 

often misunderstood. Let’s take a closer look at the 

complexities of this life-or-death-emergency air-trans-

portation service. We will briefly review the definition 

of an air ambulance operator, the various types of 

operators as well as the various types of their opera-

tions, some of the regulatory difficulties they face, and 

ultimately the problems that threaten their smooth 

operation and very existence.

PARSING THE POSSIBILITIES
While not intending to be overly legal, attention to 

the legal underpinnings of the air ambulance is essen-

tial to properly understanding its role in the air trans-

port system. An air ambulance is first and foremost 

an air carrier and is authorized as such by the Federal 

Aviation Administration (FAA) and U.S. Department 

of Transportation (DOT) for safety and economics, 

respectively.1

Air Carrier
Air carrier is the statutory term defined in the U.S. 

Transportation Code (49 USC §§ 101 et seq.) as any 

person who undertakes to engage in air transporta-

tion, meaning the carriage of persons as a common 

carrier for compensation or hire.2 

Although the term common carrier is not defined 

in the Code, it is an old and well-established term 

(at common law) that has been defined in numerous 

decisions of the Interstate Commerce Commission, the 

Civil Aeronautics Board (CAB), DOT, and the courts. 

Briefly, a common carrier is defined as one that holds 

itself out to undertake for hire, by any means whether 

directly or indirectly (further discussion of indirect 

below), the transportation of passengers or property 

from place to place and so invites the patronage of 

the public. The principal determinant is the holding 

out test, that is, whether the person holds itself out 

to serve, within the limits of its facilities, anyone who 

applies for its services.3 A holding out of services may 

be evinced by any means—classically, advertising. But 

even in the absence of advertising, a carrier’s course 

of conduct, indicating a willingness to serve indiscrim-

inately all who apply for service or the mere fact that 

it provides services for all who apply, is sufficient to 

support a holding-out finding.4 

Ultimately, the Transportation Code requires that 

an air carrier may provide air transportation only if it 

holds DOT authority for such transportation. 49 USC 

§ 41101. 

Air Ambulance
Rescuer or Rescuee?

By Bernard F. Diederich

What air carrier charges more than $35,000 for a 20-min-

ute trip across town and yet has a growing number of 

people seeking its services? What operator charges such 

transportation rates and yet gets paid less than half of 

what they charge the majority of the time—if they get 

paid at all? What air operation has no less than three lev-

els of federal oversight and multiple levels of state regula-

tion? What vital air service do you receive yet is often not 

one that you even directly request? What transportation 

service is involved that you can pay for in advance and 

yet hope that you never use? What air service stretches 

worldwide and is worth whatever the price, which can 

exceed $150,000, when you simply must have it?
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Although the term air transportation is statutorily defined to 

include only interstate movements, foreign movements, and the 

carriage of mail (see 49 USC § 40102(a)(5)), that definition is 

incomplete when considering modifications from legislative history 

and case law. An operator might not carry any interstate patients 

over state borders and still be an authorized air carrier. The fact 

that a carrier does not carry traffic over state boundaries is not dis-

positive of the issue. If an operator obtains air-carrier authorization 

from the department, to include exemption authority under 14 CFR 

Part 298, it is thereafter an authorized air carrier regardless of the 

territorial location of its day-to-day flights. At the time of the Airline 

Deregulation Act of 1978,5 Congress made clear that shared federal–

state jurisdiction over air carriers, as existed earlier in some instanc-

es at the CAB, was ended and that DOT was directed, through the 

federal-preemption provision (discussed below), to fully occupy 

the economic regulation of air carriers.6 See also 14 CFR § 399.111. 

Thus, an air ambulance operating on a purely intrastate basis is an 

air carrier, entitled to the preemption protections, where it holds 

DOT-air-carrier authority and yet never crosses a state line.7 

A question might arise over the element of compensation or 

hire in any determination of common-carrier status, yet it’s always 

secondary to the holding-out test and in any case is generally 

mercurial and noncompelling. No absolute definition of the term is 

statutorily provided; case law suggests that compensation does not 

necessarily include an element of profit, whereas hire does; how-

ever, profit or loss has no bearing on the issue; and the furnishing 

of a transportation service on a gratuitous basis could under certain 

circumstances be in common carriage.8 

In any case, the common-carrier tests and standards are not 

meant to be talismanic but only to help agencies, as well as individu-

als,9 determine if the subject activity is truly of a nonpublic nature 

to be left free of government concern and oversight, or whether 

it has grown and crossed into the commercial world, dealing with 

members of the general public and providing them with a service 

that substantially competes with other regulated companies and 

thus should be uniformly regulated under the established rules for 

the safety and benefit of all. In a seminal common-carriage case, 

the CAB pursued an unauthorized carrier claiming that as long as it 

was competing commercially in the market for the patronage of the 

general public, it was immaterial that the service offered would be 

attractive only to a limited group or that it may be performed pursu-

ant to special contract. And it was also immaterial that, in terms of 

the carrier's own bookkeeping, the transportation may be furnished 

at cost, at a loss, or even without charge. The reviewing court of 

appeals found that the CAB had fairly interpreted the underlying 

statute in a way that made effective economic regulation under it 

possible by bringing within the regulatory scheme all those who 

competed in the commercial market in the business of offering air 

transportation to the public generally.10

Federal Preemption
After CAB sunset and airline deregulation, the relationship 

between air carriers and the various states in which they oper-

ate changed dramatically. While CAB, in some instances, shared 

economic regulation of the airlines with the states, in the post-

world of the Airline Deregulation Act of 1984, and in particular 

its federal-preemption provision, the states are subject to an 

express-preemption measure that prohibits them from “enact[ing] 

or enforce[ing]” any provision that “relates to” the “prices, routes, 

or services” of an air carrier in the sale and operation of its air-

transportation services. 49 USC § 41713. Note that the provision 

at 41713 contains an express-preemption provision devoid of the 

inexact weighing and balancing in other preemption types (implied, 

filed, conflict, frustration-of-purpose/obstacle). As mentioned, the 

legislative history of 41713 makes it clear that Congress intended 

to end dual federal-state economic regulation of airlines. Further, 

Congress sought to ensure that the resulting voids (after exit of the 

fuller federal regulatory regime of the CAB) would not be filled by 

a state seeking to continue the same or similar utility-type regula-

tions.11 Congress enacted the provision to allow the marketplace to 

establish airline prices, routes, and services. 

As discussed further below, some have claimed that the federal-

preemption provision makes the air ambulance mix of federal and 

state-regulated aspects a most difficult arrangement and have 

sought to nullify. Whatever their leanings, the law is clear and the 

arrangement has worked for these 35-plus years. An exchange 

at the Supreme Court level on that issue of carrier preemption is 

instructive. During Supreme Court oral argument in the important 

Rowe case12, Justice Antonin Scalia asked counsel for the concerned 

carriers (FedEx and UPS) why they had acquiesced in the errant 

moves by the states (Maine and New York) to require them to make 

customer checks for minors who might have ordered cigarettes in 

violation of a state health prohibition before making any package 

deliveries. Scalia then answered his own rhetorical question in effect 

saying, “I know, you wanted to go-along/get-along. … But you can’t 

engage in such an attempted modification of federal preemption law 

with impunity … even under threat of state criminal penalties. … 

The provision is there to keep carrier/consumer costs at low levels. 

… Consumers may well have rights to challenge any such carrier 

action and get money damages.” Justices Samuel Alito, Anthony 

Kennedy, and John G. Roberts then joined in by lecturing that 

carriers (especially the dominant ones) under federal-preemption 

standards cannot simply accede to the state in activities preempted 

by law (thus determining for themselves the new scope of the pre-

emption standards) to the possible detriment of smaller carriers, 

producing a new kind of transportation service that would not have 

existed in the normal marketplace.13 That is clearly not permitted. 

Air and Medical Parts With Multiple Oversight
To add some of the uniqueness in a typical air-ambulance-

aircraft operation, it is important to understand that air-ambulance 

operations are a combination of air and medical subparts. The 

“front” of the operation is that of an air carrier, with the speed and 

mobility that only it can provide. The “back” of the operation is that 

of a mini-medical emergency room, with the equipment and person-

nel that are so important in that golden hour between trauma and 

full medical attention that can save lives. 

Even more unique than federal air-carrier entry authorization 

is the fact that, with the combination of air and medical subparts, 

the air ambulance comes under a special regulatory mix. While the 

air-carrier part is subject to exclusive federal authority for its FAA 

air-carrier safety and DOT economic authority14, the medical part is 

subject to a wide range of both federal and state authorities. DOT 

and FAA have never exercised any preemptive jurisdiction over 

the medical part as an air-carrier service but instead have made 

clear that the key medical aspects are under state jurisdiction 
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(with some federal jurisdiction at the Department of Health and 

Human Services due to the pervasive HHS Medicare and Medicaid 

programs).15 At the state level, an array of units oversee air 

ambulance medical aspects, typically ranging from a state medical 

office to regional ones and even local ones. While the mix can be 

harmonious, it has produced some issues regarding possible over-

reach by the state units in derogation of the 41713 preemption 

provisions. 

Types of Operators/Operations
In an approximate review of overall air-ambulance operations, 

helicopters are about three-quarters of the industry, and the 

remaining 20-plus percent are fixed-wing aircraft. Slightly over 

half of industry operations are interfacility (hospital to hospital) 

transfers, while about one-third are on-scene responses to an 

accident or injury, and slightly more than 10 percent of industry 

operations include organ, medical-supply, and specialty-medical-

team transport.16 

Direct and Indirect Air Carriers
Due to the broad statutory definition of an air carrier, including 

any person who either directly or indirectly engages in holding out 

air-transportation services, an air carrier may be either a direct or 

an indirect one. A direct air carrier is the traditional airline we all 

know and use, owning/leasing its equipment, employing numerous 

support people, and operating in its own right as a true entrepre-

neurial risk-taker in the direct pricing and offering of its services. An 

indirect air carrier is not so engaged in the airline operational side 

of the business, and, while holding out an air service to the public in 

its own name (thus a statutory air carrier), does not operate its own 

aircraft and crew but contracts for the “lift” of a direct air carrier 

to supply its actual air-transport movement. The more familiar type 

of indirect air carrier is an air freight forwarder, who offers a cargo 

transportation service to the public but has no aircraft or pilots of its 

own and instead contracts with a direct air carrier for freight move-

ment. See 14 CFR Part 296. 

The air-ambulance industry has its own direct and indirect air 

carriers. The air ambulance operating as a direct air carrier must 

have FAA Part 121 (large aircraft) or Part 135 (smaller aircraft) 

safety authority as well as Office of the Secretary of Transportation 

(OST) economic authority under either a carrier/class-specific 

order or a Part 298 air taxi exemption authorization. See 14 CFR 

Parts 121, 135 & 298. The Part 298 authorization process for direct 

air ambulances is fairly simple, requiring the mere filing of an appli-

cation form with the FAA and the maintenance of prescribed levels 

of liability insurance.17 Of course, the FAA safety review leading to 

the issuance of particular direct air ambulance op specs (operating 

specifications) and FAA safety authorization is more pronounced. 

The process for indirect air ambulance authorization is quite 

simple, because the CAB (later followed by DOT) has by order 

issued a blanket economic exemption authorization to all prospec-

tives allowing them to hold out, arrange, and coordinate the air 

ambulance services of a direct air ambulance. CAB/DOT Order 83-1-

36 (in Docket 41218) (1983). To obtain and hold the authorization 

of Order 83-1-36, the indirect air-ambulance operator must comply 

with the two key provisions of the order.18 First, it must use only a 

direct air carrier holding FAA and DOT air-ambulance authority, 

and second, it must provide safe and adequate service, equipment, 

and facilities in the conduct of the operations.19 In that they have 

no aircraft or crews, the FAA does not require any safety autho-

rizations for indirect air ambulances. Indirect air carriers must be 

distinguished from mere sales agents of air carriers who, while they 

are offering air transportation, are not doing so in their own right. 

Such agents are not engaged in any entrepreneurial function or any 

risk-taking in the direct sale of the transportation, have no capital 

investment in the precise product, and at the end of the day can 

simply put the air-transportation service “back on the shelf” without 

any loss if it is unsold.20 

Air Ambulance Services
 A listing of the numerous levels of air ambulance services might 

be helpful to establish the wide array involved. In advancing degree 

of complexity, an air ambulance service might involve:

• A direct air ambulance responding to a call to transport from hos-

pital to hospital a critically ill patient, along with a full medical 

team and appropriate supplies and equipment.

• An indirect air ambulance responding to a call to transport a criti-

cally ill patient, as well as arrange for a full medical team with 

appropriate supplies and equipment, on a direct air ambulance 

for a cross-country flight. 

• A rotary-wing direct air-ambulance operator responding to a 

remote accident scene, with full medical teams, supplies, and 

equipment, carrying numerous patients to various sites for emer-

gency treatment, for extended periods.

• Full hospital operating-room-in-the-sky operations.

Basic Air Ambulance Models
Beginning in the early 1970s, the industry has grown along three 

basic operational models (listed from present to past prevalent 

types). 

1. Community-based operations feature an independent operator 

setting up a base in a community and serving multiple medi-

cal facilities and localities. The operator usually holds the FAA 

operating certificate and employs the medical and flight crews. 

2. Hospital-based operations typically involve a hospital provid-

ing medical services and staff and contracting for aviation 

operations. In this scenario, the aviation operator would hold 

the FAA certificate. Less common, the hospital owns the aircraft 

and conducts all aspects of the operation. Depending on state 

Even more unique than federal air carrier 
entry authorization is the fact that, with the 
combination of air and medical subparts, the 
air ambulance comes under a special regula-
tory mix. While the air carrier part is subject 
to exclusive federal authority for its FAA air 
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medical part is subject to a wide range of both 
federal and state authorities.
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medical triage requirements and the condition of the patient, the 

hospital-based aircraft may transport the patient to the affiliated 

hospital or some other appropriate facility. This was the preva-

lent helicopter model from the 1970s to about 2004.

3. Government operations are air medical operations owned and 

operated by a government entity, typically a city or a county. 

Of the three models, they are the least prevalent. Typically, 

government operators own their own aircraft, although they 

may contract for aviation services, which may be dual-purposed 

for police and fire operations. In most cases they do not bill for 

services.21

Air ambulance operations are not only a specialized air-transpor-

tation service but also a varied one. They run the gamut from direct 

to indirect air-carrier operators, from fixed-wing to rotary-wing 

aircraft, from full planeload scheduled to individual charter flights, 

from mere body-part to critical patient and medical team transport, 

and from accident scene/trauma center to cross-country hospital/

hospital runs. 

The elements of an air-ambulance operation may be diverse, 

where such items as aircraft ownership, provision of crews, holding 

out of services, etc., are unique and may thus call for a review of all 

the facts surrounding the operation in question and consideration of 

the various elements as a whole to make an accurate determination 

of air carrier status. But such has always been the situation in air 

carrier/common carrier cases. 

Medical Requirements
DOT (both FAA and OST) has requirements for an air ambu-

lance to properly operate its specialized air-transportation service 

qua air carrier. While not at all pervasive, they also touch upon 

medical requirements.

DOT standards are not always exact. While OST has no precise 

medical standards for air-ambulance operators—other than its uni-

versal “safe and adequate service” standard for all air carriers (never 

applied in any case to a medical situation)—and the FAA claims 

none as well, the fact is that the FAA’s inspectors do expect some 

minimum equipment, personnel, and training standards in the medi-

cal area. While some minimum requirements do exist, the better 

inquiry is into the essence of the service. Ultimately, air-ambulance 

operations are special, based primarily on their medical services 

component, albeit not under strict DOT regulation as to the medical 

aspects, but they are accorded special air-operating consideration 

(low altitudes, immediate clearance, etc.) and are reviewed by FAA 

inspectors for the general adequacy of their medical features. 

The essence of an air-ambulance operation, not listed in DOT 

standards but assumed in the nature of the service, is that it holds 

out a special air transportation service, providing not only the 

authority but the ability to quickly transport critically-ill patients 

(as well as body parts) over varying distances, with unspecified but 

locally-determined medical attention, to points both near and far, 

from points both simple and extreme, with special/emergency clear-

ance often given to the operators by air-traffic handlers. As in air-

carrier operations reviewed and approved at OST, the FAA reviews 

and approves a particular direct air-ambulance operation proposed 

against the proposal offered by the particular operator to ensure 

that it is operationally safe, with appropriate yet fairly generic op 

specs. Conversely, a carrier that is not air ambulance approved by 

the FAA has that negative fact listed in its ops specs. 

The OST and FAA do not heavily involve themselves in the 

nonaviation component of the air-ambulance service. The OST has 

no medical standards. The FAA has some minimum medical stan-

dards. While both agencies have no detailed medical standards, the 

medical component is no less a part of the typical air-ambulance 

operation. The medical aspects may range from minor to major in 

any one flight. However, the medical component is a key part of the 

combined air-operation/medical-service package. 

OST has no medical requirements for the direct air ambulance, 

under either Part 298 exemption authorizations or individual fit-

ness approvals. OST requires only that its indirect air ambulances, 

authorized by the blanket exemption of Order 83-1-36, provide “safe 

and adequate service, equipment and facilities in the conduct of the 

operations.”

While the FAA generally claims no medical standards for its 

air-ambulance operators, it does have some virtual standards. 

Understand that when an operator proposes a particular air-

ambulance service, the FAA must review and approve the medical 

aspects at least to the extent of its air-safety aspects and to merit 

its special air-ambulance designation. The FAA Ops Inspectors 

Handbook (Order 8400.10 ch. 11, March 13, 1997, ch. 5, § 1, ¶ 1337) 

describes that an air ambulance aircraft must be equipped with at 

least medical oxygen; suction; and a stretcher, isolette, or other 

approved patient restraint/containment device.

Despite this listing, FAA has virtually no set medical-equipment 

standards for air ambulances.

That FAA publication goes on to describe that an air-ambulance 

operation is one in which the holding out to the public is one “pro-

viding air transportation to a person with a health condition that 

requires medical personnel including, but not limited to, advertising, 

solicitation, association with a hospital or medical-care provider.” 

The FAA allows that while standard air carriers may transport medi-

cal personnel as passengers who are accompanying a sick or injured 

person, along with in-flight patient-care equipment, they may do 

so solely for the patient’s comfort. If any medical care provider has 

determined that the medical personnel are required for the patient’s 

safety, the flight is deemed an air-ambulance operation. 

The FAA presents (Ops Inspectors Handbook, ch. 5, § 4) that 

while medical personnel and flight crew are involved in two distinct 

operations, medical personnel may be considered crew members at 

the discretion of the operator. But if the operator desires to consider 

the medical personnel as crew members, they must complete initial 

and recurrent training programs. Additionally, all medical personnel 

must perform some duty in an air-ambulance aircraft that relates 

to the operation of the aircraft, such as assisting the flight crew in 

seeing and avoiding other aircraft, evaluating a landing site, coor-

dinating with ground personnel at a landing site, and emergency 

shutdown of aircraft systems in a crash. 

Further, the FAA provides “information and guidance” to air-

ambulance operators in the form of advisory circulars (see AC 135-

14A and 135-15A) describing “levels of medical care” for operators. 

It describes:

• Basic Life Support (BLS) as care by the air medical provider 

through at least one medical person who is trained and expe-

rienced in providing care of a specified minimum level, such as 

recognizing respiratory and cardiac arrest, starting and maintain-
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ing proper medical procedures, etc..

• Advanced Life Support (ALS) as care with a least two trained 

and experienced medical persons who can not only perform 

the basics (BLS) but also emergency critical care, such as 

endotracheal intubation, closed-chest cardiac compression, 

dysrhythmia recognition and treatment, defibrillation, etc.

While DOT may not have minimum standards per se for the 

medical aspects of air-ambulance operations, they exist in that 

the very nature of the service that DOT authorizes, polices, and 

ultimately requires that the operators have not only equipment but 

also personnel for the provision of those medical services, all found 

in the nature of the special air-transportation service authorized. 

DOT does not have minimum standards (or any standards) 

for inflight services per se on commercial flights (such as meals, 

drinks, movies, lavatories, pillows, blankets, reading materials, and 

other amenities); however, it is no less a part of the standard airline 

service. And DOT does have tangential regulations for such nonre-

quired services, such as standards for alcoholic beverage service, 

fire standards for blankets, etc. DOT does not have air-ambulance 

medical standards per se, but medical personnel and equipment 

must nevertheless be provided in a typical air-ambulance service 

to be a conducting a bona fide air-ambulance operation under the 

particular holding out of such service by the DOT-authorized pro-

vider, lest it be engaged in an unfair and deceptive practice (see 49 

USC § 41712) or a failure to meet applicable FAA aircraft operating 

specifications. 

Pricing of Services
To gain a better understanding of the manner in which air-ambu-

lance operators handle payment for their services, especially when 

dealing with an indigent patient, let’s follow the money in a typical 

helicopter emergency-medical service.

Most emergency air ambulances operate on a 24/7/365 basis and 

must price their services in a way that will recover the so-called cost 

of readiness: staffing the aircraft around the clock with a pilot and 

two medical attendants. Further, air ambulances have little control 

over the volume of transports they will do or how many of the com-

pleted transports they will get paid for. When setting their prices, 

they must estimate their volume and mix of paying and nonpaying 

transports. 

Because of the nature of this particular subset of air-ambulance 

operations—namely, emergencies—the air-ambulance operator has 

no advance occasion to determine the patient’s ability to pay. Within 

literally minutes, the air ambulance responds to the call of the 

dispatcher and picks up the patient at the accident/incident scene, 

without any opportunity or ability to make any determination of the 

patient’s ability to ultimately pay for the expensive air-ambulance 

service. The need for such a rapid-response service is not his deter-

mination but that of the paramedic on the scene or, in the case of 

an emergency transport between hospitals, the physician who is 

treating the patient. The particular determination is made devoid 

of financial considerations. While a nonemergency air-ambulance 

transport may be made with financial considerations playing some 

part, that is simply not the case in a life-or-death situation where 

the golden hour between time of accident and time of appropriate 

medical care is critical. This is not to suggest that the emergency 

air-evacuation service is provided free of charge. The average air-

ambulance-transport charge can be more than $35,000.22 The cost 

makes it easily one of the most expensive trips you’ll ever take. 

While the nature of the upfront emergency situation does not 

permit advance-pay consideration, it can be fully addressed/pur-

sued by the air ambulance operator after the service is rendered. 

The operator is possessed of full rights to recover his charges and 

will use all methods to do so. Those methods of course start with 

a simple billing of the patient or the patient’s health insurance by 

the operator. Medicare covers air-ambulance transportation. But 

Medicare coverage may not be applicable. If Medicare payments are 

available, they generally do not fully cover the operator’s expenses, 

much less their charges. If no insurance coverage is involved, the 

air-ambulance operator is left with pursuing normal collection mea-

sures to recover its unpaid bill. In a great number of cases, the air 

operator is unable to collect anything for the transport and must 

absorb the cost, which can only be recovered by increasing the 

charges to those who can and do pay for it. 

Subscription Service
In a unique situation called subscription-service coverage, a 

potential patient may have purchased a form of insurance giving 

them protection against any out-of-pocket air-ambulance expenses 

for air-ambulance transport not covered by insurance or Medicare. 

For an annual charge in the range of $50 to $100, patients have the 

peace of mind knowing that in a time of crisis they won’t have the 

added worry of another big expense. 

Turbulent Skies
While the dual air medical-ambulance service, with its multiple 

oversight agencies, operates smoothly in the vast majority of daily 

instances, there are some exceptions. The industry is dynamic, and 

its basic operations have undergone substantial growth and changes 

from its early beginnings in the 1970s through a period of expensive 

hospital-based operation to the existing flexible, community-based 

one. The industry expanded rapidly with the support provided by 

inclusion of air-ambulance coverage under Medicare.

Deregulated Versus Regulated 
Along the way some detractors were troubled with the mix 

resulting from a deregulated, open-market air mode and a tightly 

regulated, utility-type medical one. They claim that the two regimes 

are like mixing oil and water and cannot successfully endure. They 

claim that inherent medical necessities require a 24/7, go-anywhere 

service, but under strict carrier rate and operational controls with a 

limited number of operators. They see the only realistic solution as 

a return of the air ambulance as air carrier to a previous CAB-like 

regime of entry, rate, and route regulation, as well as a positioning of 

such controls at state levels.23 They say that Congress, when placing 

Most emergency air ambulance operators 
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states under the 41713 preemption provisions, was not focused on 

the resulting difficulties of properly managing a large and expen-

sive state health program. They seek amendments to 41713 that 

would allow states to limit air-ambulance-market entry, establish 

specific routes/zones for carriers, set carrier prices, and coordinate 

air-ambulance operations with other medically-related activities. 

DOT has clearly and repeatedly taken the position in court cases, 

and in individual air-ambulance advisory-opinion letters (more than 

a dozen from 1986 to present24), that air ambulances are air carriers, 

are protected by the full reach of the 41713 preemption provisions, 

and thus cannot be limited by the states in market entry, cannot 

have their prices regulated, cannot have their route operations 

restricted, cannot be restricted regarding operational hours, and 

cannot be restricted in numerous other areas (such as liability insur-

ance, safety equipment, etc.) for which the DOT has prescribed 

federal standards.25 

States Operating as Air Ambulances
A confusing area of air-ambulance law exists where states and 

local government units may be conducting air-ambulance operations 

with so-called public aircraft with FAA-safety and OST-economic 

oversight that is far short of that applicable to authorized air ambu-

lances carrying members of the general public in common carriage.26 

As touched on above, in the formative days of the air-ambulance 

industry, several state units operated air-ambulance services. The 

public aircraft were owned and operated by a state or local govern-

ment unit. Several highly-visible public-aircraft accidents during 

the 1990s called into question the validity of the then-established 

aviation-safety laws permitting the transportation of passengers by 

government agencies without FAA oversight and safety compliance. 

In perhaps the most prominent of these accidents, the governor 

of South Dakota and seven other people were killed on a state-

operated aircraft. In reaction, Congress changed federal law in 

1994 to narrow significantly the definition of public aircraft. In the 

words of Sen. Larry Pressler of South Dakota, a principal advocate, 

the purpose of these public-aircraft amendments “is to mandate 

that FAA safety regulations, directives, and orders issued for civil 

aircraft be made applicable to all government-owned, nonmilitary 

aircraft engaged in passenger transport.”27 Some governmental 

units may yet be conducting air-ambulance operations, transporting 

the general public under the lesser and inapplicable public-aircraft 

standards, with errant guidance from the FAA as a partial factor.28 

The raison d’etre of the FAA/OST carrier-licensing requirements 

and gradations is simple yet critical. The greater the expected usage 

of the operator’s aircraft as well as the level/scope of its operations, 

the greater the requirements, moving from simple, general aviation 

to full common carriage. It is both reasonable and a good regulatory 

system, that a weekend dentist flying for pure pleasure or even a 

charter carrier for prize racehorses moving from Kentucky to Saudi 

Arabia has quite a different operation than an airline with wide-

body aircraft operating 24/7 with literally hundreds of thousands of 

customers annually traveling to every corner of the world. Those 

differences compel the differences in safety and economics under 

DOT regulatory requirements. The ultimate point is that the general 

public is entitled to air-ambulance operations at the highest level of 

safety and economics (full safety, full insurance, and other Part 298 

protections). Operations as a public aircraft require none of those 

protections. 

Deep Pockets
Because of their popularity and high cost, air-ambulance opera-

tions have unfortunately become the focus of strapped states and 

counties seeking to address ever-rising budget costs. What was 

$300 for a monitoring fee last year can be $3,000 this year, with 

demands for $30,000 and more next year. Patient-transport fees can 

be demanded for each patient transported to a hospital. Individual 

counties may seek a fee for dispatch services to help defray the cost 

of maintaining their restricted 911 emergency network for air and 

ground ambulances. While the county’s stated intent is simply one 

of dividing the costs in a fair and balanced manner among all of the 

ambulance users, the basic fact is that air and ground ambulances 

are under quite disparate regulatory regimes and should not be 

grouped under one-fee fairness standard. Moreover, some coun-

ties have attempted to control air-ambulance routes and services 

by requiring that they operate in only certain assigned geographic 

zones (EOAs, or exclusive operating areas) and operate 24/7. 

Dating back to the mid-1950s, the Interstate Commerce 

Commission (ICC)—then charged with regulating all ground car-

riers, including ground ambulances—decided sua sponte that it 

would no longer assume jurisdiction over ground ambulances and 

thus effectively de-regulated them from ongoing federal oversight.29 

On the other hand, Congress/DOT has made it clear that it has and 

maintains plenary safety and economic jurisdiction of air ambu-

lances. Thus, while ground ambulances operate under virtually no 

federal oversight, that is not true of air ambulances, where federal 

requirements are fairly extensive.30 The differences are quite sub-

stantive. While a ground ambulance might properly accept an EOA 

designation and thus enjoy a high referral level in return for its high 

dispatch fee, an air ambulance by virtue of the 41713 preemption 

provision cannot be properly provided a “no competition” EOA 

award for the exclusive referrals it would receive. A state agency 

is preempted by 41713 from limiting air-ambulance-market entry 

through an EOA scheme or likely a restrictive dispatch service with 

the same end.31 

Other provisions of the transportation code also present obsta-

cles to any state viewing an air ambulance as a golden goose. 

The so-called Anti-Head Tax Act provision (AHTA) prohibits any 

state or unit of a state from levying or collecting any fee or other 

charge, directly or indirectly, on the sale of air transportation.32 It 

is designed to limit state and local taxation of aviation. DOT has 

interpreted the provision to prohibit state charges on air carriers 

for such purposes as helping states defray expenses of a state cargo-

inspection program.33 DOT has also held that a state or local fine 

imposed upon a carrier for a violation of a local-carrier requirement 

or certain state program fees are a direct charge on the sale of the 

carrier’s air transportation and are prohibited by the AHTA.34 While 

the AHTA lists certain air-carrier taxes that are unobjectionable, it 

prohibits any charges on individual travelers (and freight) as well as 

the gross receipts from the sale of that transportation.35 

While any quick determination of air-carrier-tax liability is risky, 

state charges on air ambulances for county services with any rea-

sonable connection to the sale and operation of its air-ambulance 

services, with a facial tie to passenger sales volume, would appear to 

raise substantive AHTA-liability issues. They relate to the sale of air 

transportation; they involve a state unit; and they are not excused 

by inclusion in the statutory listing of unobjectionable charges.
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Blue Skies
Much like a good liability insurance policy, a healthy air-ambu-

lance industry is something most people don’t focus on till they 

need it—and when they do, it is essential. Like anything of value, 

it cannot be neglected but must be properly maintained lest it not 

be ready and able to deliver when called upon. Our national air-

ambulance system is healthy and vibrant36 but also constantly being 

tested. We can celebrate it but we must defend it (against over taxa-

tion and over regulation) to maintain its fully ready status. 

Anyone who grew up on a diet of Sunday night MASH episodes 

saw the life-or-death benefits of air-ambulance services at their 

earliest, best, and most extreme.37 Anyone who watched the front 

page of their newspaper in recent months saw the priceless benefits 

of quick air-ambulance movements for deadly Ebola patients from 

one stricken part of the world to a curative part.38 Anyone who 

undertakes a summer off-road trek in the backcountry knows the 

utility of never being out of air ambulance reach. And anyone who 

travels the roads and might find themselves in a vehicle accident has 

to appreciate the relief that only an air ambulance might provide. 

While some would put the air-ambulance system under heavy 

financial or re-regulatory pressures with demands for extreme 

charges and revamped operations, it should be clear that the sys-

tem, much like our overall medical system, is at a world-best level 

and should be allowed to advance on its present course. 

While some have pictured problems in the air-ambulance busi-

ness, a more balanced review would note that over the 35-plus years 

of air carrier deregulation, reliance on marketplace factors to set 

such key production factors as availability and price has produced 

a high and desirable level of price/service options for the benefit 

of the public. The air-ambulance industry has grown substantially 

over that period.39 Air safety has improved, not decreased, under 

the open market structure. Arguments of the detractors for legisla-

tive change were at times based on statements that were anecdotal, 

inconsistent, and simply repeats of general attacks on airline dereg-

ulation. All should thus be most reluctant to forsake the proven, 

flexible marketplace system for a return to a failed one of expensive, 

oppressive regulatory restraints. 

It remains for all of us to stay informed about and protective 

of that priceless national asset, not perfect but now well-honed 

through 40 years of testing, and productively advancing. 
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Inc. v. Associated Cultural Clubs Inc., 466 F. 2d 552 (9 C.A. 
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1972); case discussed at 39 J. Air L. & Com. 463 (1973).
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9 1962).
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John W. Freeman, State Regulation of Airlines and The Airline 

Deregulation Act of 1978, 44 JOurnal Of air law & cOMMerce 
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enforcement action. See 14 CFR Part 205 and white paper at 
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Insurance Policies, May 16, 2003. 
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DOT-enforcement action and orders to cease and desist as well 
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-	 Order 2001-2-9, Feb. 15, 2011, in Docket 2011-0003.

-	 Order 2009-6-18, June 23, 2009, in Docket 2009-0001.
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21Descriptions of industry expert Bryant, supra note 16.
22Estimate of industry expert Bryant, supra note 16.
23See testimony of Thomas Judge on behalf of the Patient 

First Air Ambulance Alliance before the House Transportation 

and Infrastructure Committee, Aviation Subcommittee, April 22, 

2009. 
24The DOT letters are issued by a law office within their Office 

of General Counsel. A partial listing, with copies of the letters, 

can be found at www.dot.gov/mission/administrations/general-

counsel/elibrary. A further partial, summary listing can be found 
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25For a thorough review of the air-ambulance preemption 

provisions, see R. Michael Scarano Jr. and Bill Bryant, Federal 

Preemption of State Regulation Over Air Ambulances, 28 air 

Medical JOurnal 77 (2009).
26Aircraft used by U.S. operators can be roughly classified as 
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or (2) civil aircraft for all the other operators. See 49 USC § 

40102(a)(17) and (41). While local governments may engage in 
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virtually all FAA and OST requirements where they fashion their 

operations so that their aircraft fit the restrictive definition of 
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(FAA’s very general aircraft-operation requirements), avoiding 
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aircraft definition/regime, the governmental unit might avoid 

any question that they are engaged in common carriage and thus 

subject to the full regulatory requirements therein involved. 
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function.” 49 USC § 40125(a) &(b). 
27140 cOng. rec. S14419- S14420 Oct. 6, 1994) (statement of 
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Sen. Pressler); see also 60 Fed. Reg. 5237, 5239 (1995). 
28See expert review of the issues by former FAA attorney Irene 

Howie, Curing the Confusion: Who Regulates Government Air 

Medical Flight Safety?, 22 the air & sPace lawyer 3 (2009). 

States such as Maryland and county units in the states of Florida, 

New York, California and Pennsylvania may continue to transport 

members of the general public under so-called public aircraft 

operations. 
29Dennis Common Carrier Application, 63 MOtOr carrier 

cases 66, at 69 (1954). 
30In the classic description of the close federal/airline industry 

connection, Justice Robert H. Jackson in Northwest Airlines v. 

Minnesota, 322 U.S. 292, 303 (1944) described: “Federal control 

is intensive and exclusive. Planes do not wander about the sky 

like vagrant clouds. They move only by Federal permission, 

subject to Federal inspection, in the hands of Federally certified 

personnel, and under an intricate system of Federal commands.”  

In contrast to areas historically subject to state regulation, 

operations of an air carrier engaged in air transportation have 

always been intensively and virtually exclusively regulated by 

the federal government. DOT Order 98-12-27 at 44.
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that may apply under its Medicare/Medicaid programs. An HHS 
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to “offer, pay, solicit or receive” any remuneration to purposefully 

induce the referral of Medicare/Medicaid air ambulance services. 

42 USC § 1320-7b(b). The Office of Inspector General (OIG) 

at HHS cautions that inflated payments to a state in return for 

access to emergency medical service patients may constitute 

a prohibited kickback. 68 Fed. Reg. 14245, at 14253 (2003). 

Restricted state 911 dispatch service programs, with inflated 

fees demanded of air-ambulances in return for program access, 

may raise serious air-ambulance-liability issues. 
3249 USC § 40116; Pub. L. 93-44, 87 Stat. 90 (1973).
33Hawaii Inspection Fee Proceeding, DOT Order 2012-1-16, 

Jan. 24, 2012.
34Id. at 18.
35The AHTA lists acceptable state taxes on air carriers as: 

property taxes (if no higher than similar companies), net income 

taxes, franchise taxes, or sales or use taxes on the sale of goods 

or services (such as jet fuel). But see detailed discussion of close 

questions surrounding such fuel taxes at 58 JOurnal Of air law & 

cOMMerce 103 (1992). 
36The operating companies are supported by dozens of trade 

associations, such as AAMS, Association of Air Medical Services; 

CAMTS, Commission of Accreditation of Medical Transport 

Services; AMOA, Air Medical Operators Association; HAI, 

Helicopter Assoc. Int’l; NPAA, Nonprofit Air Ambulance Alliance; 
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37The TV hit ran for 11 years (1972 to 83) with the lifesaving 

times and antics of the 4077th Mobile Army Surgical Hospital 

(MASH) unit in South Korea, highlighted by such things as 
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38While the immediate Ebola threat subsided, the specter 

of such a repeat disaster remains and haunts many, with extra 

precautions and procedures continuing behind the scenes. See 

Ebola Guidance for Airlines on the Internet. 
39In a recent, significant FAA rule-making proceeding to 

strengthen air ambulance safety requirements (FAA docket 

2010-0982), the FAA had occasion to report on the size of U.S. 

helicopter emergency-medical service (HEMS) operations. 

During 2003 to 2008, the industry underwent a 54 percent 

increase in the number of helicopters in operation. In 2009, some 
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JOHNSON V. UNITED STATES 
(13-7120) (REARGUMENT)
Court Below: U.S. Court of Appeals, Eighth Circuit 

Oral Argument: April 20, 2015

Is the “residual clause” in the Armed 

Career Criminal Act, 18 U.S.C. § 924(e)(2)

(B)(ii), unconstitutionally vague?

The Federal Bureau of Investigation 

started investigating Samuel James John-

son’s participation in the Aryan Liberation 

Movement (Movement) in 2010. Johnson 

intended to counterfeit U.S. currency to 

support the activities of the Movement. 

Johnson repeatedly told undercover 

agents that he manufactured explosives for 

the Movement and showed agents a large 

collection of weapons, including an AK-

47 rifle. Because he possessed these fire-

arms, Johnson was arrested in April 2012. 

Johnson was charged with six counts in his 

eventual indictment—four counts of being 

an armed career criminal in possession of a 

firearm and two counts of being a felon in 

possession of ammunition. 

Johnson pled guilty to one count of 

being an armed career criminal in posses-

sion of a firearm. Under the Armed Career 

Criminal Act (ACCA), Johnson qualified as 

an armed career criminal—due to three vi-

olent felony convictions—and was subject 

to a mandatory minimum 15-year prison 

term. Johnson challenged the classification 

of his prior felonies as violent felonies, but 

the district court ruled that all three felo-

nies were violent. Additionally, Johnson 

argued that the ACCA is unconstitutionally 

vague, but the court disagreed. The district 

court sentenced Johnson to 180 months in 

prison. 

Johnson appealed to the U.S. Court of 

Appeals for the Eight Circuit, arguing that 

the court should not consider his convic-

tions for attempted simple robbery and 

possession of a short-barreled shotgun 

violent felonies under the ACCA, and that 

the ACCA is unconstitutionally vague. 

The Eighth Circuit ruled that the district 

court properly classified Johnson’s past 

convictions as violent felonies under the 

ACCA. The court reasoned that, under 

the statute, a crime is a violent felony if it 

“otherwise involves conduct that presents 

a serious potential risk of physical injury 

to another.” According to Eighth Circuit 

precedent, possession of a short-barreled 

shotgun falls into this “residual clause” of 

the ACCA. Additionally, the court held that 

attempted simple robbery is a violent felo-

ny. The Eighth Circuit also ruled that the 

ACCA was not unconstitutionally vague. 

Finally, Johnson appealed to the U.S. 

Supreme Court, which  granted certio-

rari to determine whether possession of a 

short-barreled shotgun is a violent crime 

under the ACCA. However, after hearing 

oral arguments, the Court decided to have 

a rehearing on the issue of whether the 

residual clause of the ACCA is unconstitu-

tionally vague. 

Discussion 
Upon rehearing this case, the Supreme 

Court will have the opportunity to con-

sider if the residual clause contained in the 

ACCA is unconstitutionally vague. Johnson 

argues that the residual clause is uncon-

stitutionally vague and undermines due 

process. Nevertheless, the United States 

claims that the residual clause is not 

unconstitutionally vague and does not vio-

late due process. This case may implicate 

the ability of people to conform their con-

duct to the law, the uniformity of sentenc-

ing across the nation, and the interplay of 

the legislative and judiciary branches. 

ADEQUATE NOTICE AND UNIFORMITY
Supporting Johnson, amici the National 

Association of Criminal Defense Lawyers 

(NACDL) argues that the residual clause 

of the ACCA is unconstitutionally vague 

regarding all of its potential applica-

tions, including inchoate offenses, battery 

against a law enforcement officer, and 

statutory rape. The NACDL explains that 

“[n]umerous circuit splits persist, leaving 

the courts, litigants, and the public unable 

to surmise which predicate offenses are 

included within the residual clause or 

why.” More broadly, the NACDL asserts 

that the residual clause fails to adequately 

inform a defendant of the riskiness of his 

or her conduct. As a consequence, a defen-

dant, the NACDL claims, is left with uncer-

tainty about the sentence or consequences 

of certain criminal conduct. 

The United States, in opposition, urges 

a “categorical approach” when determin-

ing the applicability of the residual clause 

to cases like Johnson’s. The categorical 

approach, the United States argues, makes 

the ACCA’s application “more predict-

able and uniform than … statute[s] that 

impose criminal liability or sentencing con-
sequences for risky conduct” on a case-

by-case basis. The categorical approach, 

according to the United States, contem-

plates whether a defendant’s specific 

behavior falls within the general category 

of crimes contemplated by the ACCA. 

Because review of whether an offense falls 

under the residual clause is left to appel-

late courts, the United States argues that 

such review allows for predictable and 

consistent application to offenders. The 

United States further explains that such 

appellate determinations put defendants 

on notice regarding whether their actions 

in one state may constitute a predicate 

offense in another state. 

THE ROLE OF THE JUDICIARY
The NACDL, in support of Johnson, 

contends that inquiries into a statute’s 

vagueness are necessary for “preserving 

the separate roles of the legislature and 

the judiciary.” Vague statutes and laws, 
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the NACDL argues, undermine the rela-

tionship between the government and its 

people when legislatures require judges to 

determine the conduct that triggers severe 

penalties under vague statutes. Ideally, the 

NACDL explains, the people give elected 

officials power to decide what conduct 

gives rise to severe penalties.

On the other hand, the United States 

contends that judges are in the best posi-

tion to make determinations about sever-

ity of risk and the conduct applicable to 

particular convictions. The United States 

argues that under a categorical standard, 

judges are equipped to make well-reasoned 

decisions regarding whether the offense 

ordinarily causes a serious threat of injury 

as well as a “common sense judgment” 

regarding the riskiness of the particular 

conduct in question. The United States 

points out that in making both decisions, 

judges may rely on legislative judgments, 

empirical data, and case law in addition to 

their own common sense judgment. 

Analysis
With this rehearing, the Court will 

consider whether the text of the residual 

clause of the ACCA is unconstitutionally 

vague. Johnson argues that the residual 

clause is unconstitutional, contending that 

the statute’s language is vague, courts lack 

clarity in interpreting the clause, and the 

clause violates due process. The United 

States counters that the standard for find-

ing a statute unconstitutional is high, and 

that—because the ACCA’s residual clause 

has clear language and interpretations 

of the ACCA are reviewed de novo by an 

appellate court—the statute is constitu-

tional. 

TEXTUAL VAGUENESS 
Johnson argues that because the lan-

guage of the ACCA’s residual clause is 

vague and unclear, it is unconstitutional. 

Johnson contends that the lack of clarity 

leads to subjective interpretations by the 

courts because they are left without tex-

tual guidance from the statute. In particu-

lar, Johnson first credits vagueness to the 

inclusion of the word “otherwise” direct-

ly following four concrete examples of 

crimes that fall within the clause. Johnson 

explains that the Supreme Court treats the 

word “otherwise” to mean that the level 

or risk “must be the same as the enumer-

ated offenses that precede it.” Therefore, 

Johnson argues that the Court’s interpre-

tation of the word “otherwise” is different 

from its dictionary and common definition 

of “in a different way or manner.” 

The United States, however, counters 

that the language used in the residual 

clause is not ambiguous, and even if it 

were, it does not meet the standard to 

be deemed unconstitutional. The United 

States contends that the residual clause is 

not unconstitutional because the standard 

requires Johnson to show that the statute 

“could not intelligibly be construed to 

apply to any offenses. ...” To do so, the 

United States notes, the Supreme Court 

would have to overturn prior precedent, 

which weighs against finding the statute 

unconstitutional. To Johnson’s argument 

regarding including the word “otherwise” 

after four enumerated offenses, the United 

States maintains that the statute is pre-

cise, not vague. Furthermore, the United 

States contends that even if the risk of the 

enumerated offenses varies, this does not 

make the residual clause uninterpretable. 

The United States supports its argument 

by referencing numerous federal statutes 

and over two hundred state statutes that 

use similar language to that of the residual 

clause when defining a level of risk. 

DUE PROCESS
Johnson argues that the residual clause 

is so vague that it violates the “vagueness 

doctrine” and, in turn, due process. First, 

Johnson argues that because the resid-

ual clause is unclear, it prevents people 

from being informed of what conduct is 

prohibited. Johnson contends that this 

is unconstitutional because the due pro-

cess requires fair notice. Second, Johnson 

believes that the vagueness of the residual 

clause leads to arbitrary and subjective 

interpretations by judges, which raises 

both due process and Sixth Amendment 

concerns. Finally, Johnson contends that 

the ambiguity of the residual clause leads 

to separation of powers issues. Johnson 

argues that it should be Congress’s role to 

specify and fix the language of the residual 

clause. To keep the clause’s language as is, 

Johnson argues, would force the Supreme 

Court to overstep its “bounds of judicial 

interpretation.” 

The United States counters that the 

residual clause does not raise due process 

concerns. The United States asserts that 

the fair notice principle should not apply in 

this instance since there is “a higher stan-

dard for sentencing provisions”, and the 

ACCA relates to sentencing. The United 

States contends that notice should be 

given to assist the innocent and ordinary 

citizens—not to assist criminals in choos-
ing to commit an offense that has lesser 

consequences. Finally, the United States 

maintains that because the ACCA presents 

a question of law, arbitrary enforcement 

of the residual clause is impossible since 

the district court’s decision is reviewed de 

novo by an appellate court, and even the 

Supreme Court. 

Conclusion
This case will decide whether the resid-

ual clause of the ACCA is unconstitution-

ally vague. Johnson argues that because 

the text of the clause is ambiguous and 

the clause has led to interpretive dispari-

ties among courts, it is unconstitutional 

and violates due process. Nevertheless, 

the United States counters that even if the 

language is vague, the standard to find it 

unconstitutional is high and the residual 

clause does not meet this threshold. In sup-

port of Johnson, the NACDL argues that if 

the Court finds the clause constitutional, 

it will continue to be particularly difficult 

to apply the ACCA to certain offenses, 

such as inchoate offenses, battery against 

an officer, and statutory rape. The United 

States, however, argues that finding the 

clause unconstitutional and failing to use a 

categorical approach would lead to a gen-

eral lack of uniformity amongst the courts. 

The outcome of this case may implicate 

the uniformity of sentencing across differ-

ent states, the interplay of the legislative 

and judiciary branches, and the ability of 

people to identify the consequences of 

certain types of unlawful conduct. 

Written by Cesie Alvarez, Njeri 

Chasseau, and Shaun Martinez. Edited 

by Rose Petoskey. 

OBERGEFELL V. HODGES (14-
556); TANCO V. HASLAM (14-
562); DEBOER V. SNYDER 
(14-571); BOURKE V. BES-
HEAR (14-574)
Court Below: U.S. Court of Appeals, Sixth Circuit

Oral Argument: April 28, 2015

Does the Fourteenth Amendment 

require states to license or recognize 
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same-sex marriages lawfully performed 

and licensed out-of-state? 

For 22 years, Petitioner James 

Obergefell and his late partner, John 

Arthur, lived together in a committed rela-

tionship in Cincinnati, Ohio, until Arthur’s 

passing on Oct. 22, 2013. On July 11, 

2013, Obergefell and Arthur married on a 

Maryland tarmac. That same day, the newly 

married couple returned to Cincinnati. In 

2013, Obergefell and Arthur’s marriage 

was legally recognized in Maryland and by 

the federal government as confirmed by 

the U.S. Supreme Court in United States 

v. Windsor. However, various Ohio state 

laws forbid same-sex marriage. Following 

Arthur’s passing, and in accordance with 

Ohio law, Arthur’s death record (1) failed 

to record Obergefell as Arthur’s “surviving 

spouse” and (2) listed Arthur as “unmar-

ried” at the time of his death. 

In 2013, Obergefell filed suit against 

respondent Richard Hodges, director of 

the Ohio Department of Health. Obergefell 

argued that Ohio laws failing to recog-

nize out-of-state same-sex marriages are 

unconstitutional. The district court ruled 

in favor of Obergefell, and ordered the 

local Ohio Registrar of death certificates 

to reject a death certificate for Arthur 

that failed to record Arthur’s marital sta-

tus as “married” and to list Obergefell 

as his surviving spouse at the time of 

death. The district court reasoned that 

the Fourteenth Amendment protects a 

“fundamental right to keep existing marital 

relationships intact” and that Ohio failed to 

satisfactorily justify its refusal to recognize 

same-sex marriage under both a height-

ened intermediate scrutiny review and a 

less rigorous rational basis review. 

On appeal, the U.S. Court of Appeals 

for the Sixth Circuit reversed the district 

court ruling.

On Jan. 16, 2015, the U.S. Supreme 

Court granted certiorari—consolidating 

this case with Tanco v. Haslam, DeBoer 

v. Snyder, and Bourke v. Beshear—

to determine whether the Fourteenth 

Amendment requires a state to (1) recog-

nize lawfully licensed same-sex marriag-

es performed out-of-state and (2) grant 

same-sex marriage licenses. 

Discussion
The Supreme Court’s decision in this 

case may clarify whether the Fourteenth 

Amendment requires states to (1) recog-

nize out-of-state same-sex marriages and 

(2) license a marriage between same-sex 

couples. Though only one of the con-

solidated cases, Obergefell’s and Hodges’ 

arguments are generally representative 

of the views advocated by the parties in 

Tanco v. Haslam and Bourge v. Beshear 

regarding their respective state’s laws that 

do not recognize out-of-state same-sex 

marriage licenses. Deboer, the petitioner in 

a consolidated case, argues that the Court 

should require states to license same-sex 

marriage under principles of due process 

and equal protection. The respondent in 

Deboer, Richard Snyder, counters that 

nothing in the Fourteenth Amendment’s 

history or plain text meaning requires 

states to license same-sex marriages. The 

Supreme Court’s ruling in these cases—in 

addition to having potentially profound 

effects on the rights of same-sex couples—

will implicate the rights of those related 

to them. 

THE RIGHTS OF CHILDREN OF SAME-SEX 
COUPLES

Obergefell and supporting amici argue 

that Ohio’s recognition bans diminish the 

rights of children of same-sex parents by 

depriving them of legal, financial, and soci-

etal benefits. The Family Equality Council 

contends that the legalization of same-sex 

marriage has provided “powerful emotion-

al and psychological benefits” for tens of 

thousands of children in America. Similarly, 

the American Psychological Association 

(APA) maintains that hundreds of studies 

confirm that important factors—parental 

warmth, consistency, and security—do not 

depend on a parent’s gender or sexual 

orientation. The APA highlights scientific 

studies confirming that same-sex parents 

are equally as capable as heterosexual 

parents and that the children of same-sex 

and heterosexual couples are equally psy-

chologically healthy. 

Hodges and supporting amici, however, 

argue that reversing Ohio’s recognition 

ban would threaten biological parents’ 

rights to determine how to rear their chil-
dren. Alabama Governor Bentley (Bentley) 

argues that extending legal recognition to 

same-sex couples would be detrimental 

because father-child relationships are non-

existent absent heterosexual marriages. 

Bentley contends that children’s rights 

can only be achieved after a heterosexual 

marriage “formally bind[s] the husband-

father to his wife and child, and impos[es] 

on him the responsibilities of fatherhood.” 

Similarly, the Ruth Institute argues that 

the public purpose of marriage is to pre-

serve biological parent-child relationships 

by binding natural mothers and fathers 

to their children. The Ruth Institute fears 

that a ruling for Obergefell would detach 

“the biological definition of ‘parent’ from 

its legal definition” by disparaging natural 

parents’ legal status and jeopardizing chil-

dren’s rights to know their natural parents.

DO ALTERNATIVE LEGAL UNIONS 
GRANT SUFFICIENT LEGAL PROTECTION?

The American Bar Association (ABA) 

argues that legal substitutes to mar-

riage are inadequate ways to re-create 

rights and obligations automatically cre-

ated through marriage. The ABA contends 

that examples of rights that many same-

sex couples cannot adequately exercise 

without recognition of same-sex marriage 

include: inheriting, directing the burial 

of a partner’s remains, making medical 

decisions on behalf of one’s partner, and 

childrearing. The ABA contends that even 

with adequate legal counsel, same-sex 

couples who cannot marry will never enjoy 

the same presumption of legal parenthood. 

However, Idaho Gov. “Butch” Otter 

counters that alternative arrangements 

for people who identify as gay—single 

parenting, step parenting, cohabitation, 

or adoption—provide enormous societal 

benefits. Relatedly, in Bourke v. Beshear, 

one of the consolidated cases, respondent 

Kentucky Gov. Steve Beshear argues that 

same-sex couples may face no additional 

burden than some heterosexual couples. 

As an example, Beshear notes that het-

erosexual marriage between first cousins 

is legal in California but not in Kentucky. 

Analysis
The Supreme Court will contemplate 

whether the Fourteenth Amendment 

requires a state to recognize lawfully 

licensed, out-of-state same-sex marriag-

es. Though only one of the consolidated 

cases, Obergefell’s and Hodges’ arguments 

are representative of the general views, 

advocated by the parties in Tanco v. 

Haslam and Bourge v. Beshear, regard-

ing their respective state’s laws that do not 

recognize out-of-state same-sex marriage 

licenses. Obergefell contends that Hodges 

cannot defend Ohio’s marriage-recognition 
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laws under United States v. Windsor or 

under the applicable heightened scrutiny 

standard. However, Hodges counters that 

the Windsor ruling permits Ohio’s decision 

not to recognize out-of-state marriages and 

protects various rationales, such as local 

democracy. Additionally, in a consolidated 

case, Deboer argues that the Constitution 

demands that the Court require states to 

license same-sex marriage under prin-

ciples of due process and equal protection. 

However, Snyder counters that nothing in 

the Fourteenth Amendment’s history or 

plain text requires states to license same-

sex marriage. 

ARE OHIO’S MARRIAGE RECOGNITION 
LAWS CONSTITUTIONAL UNDER WINDSOR?

Obergefell argues that Ohio’s marriage 

recognition laws are unconstitutional under 

the Supreme Court’s ruling in Windsor. 
Obergefell explains that the Windsor 

Court found the Defense of Marriage Act 

(DOMA) unconstitutional because the 

“design, purpose, and effect” of DOMA was 

to “single[] out ‘same-sex marriages made 

lawful by … the States[] for ‘restrictions 

and disabilities.’” Obergefell believes that 

the plain text of Ohio’s recognition laws 

similarly—and unconstitutionally—“single 

out” same-sex couples. Additionally, 

Obergefell emphasizes that the Windsor 

Court struck down DOMA because the 

“practical effect” of that law was to dis-

advantage and stigmatize lawful same-sex 

marriages. Like DOMA, Obergefell con-

tends, the Ohio recognition laws interfere 

with same-sex married couples’ and their 

families’ personal matters (such as amass-

ing legal documents that heterosexual 

couples do not need). 

Hodges counters that Windsor does 

not require states to recognize out-of-

state same-sex marriages. Hodges resists 

extending the Windsor Court’s interpre-

tation of the Fifth Amendment (invali-

dating DOMA) to reading a “freestand-

ing marriage-recognition right” into the 

Fourteenth Amendment. Such a reading, 

Hodges claims, violates the Full Faith 

and Credit Clause and the “public-policy 

exception,” the latter of which permits 

states to not “apply another State’s law in 

violation of its own legitimate public poli-

cy.” Hodges explains that the Fourteenth 

Amendment, a more “generalized” source 

of constitutional protection, cannot cre-

ate a fundamental right (such as mar-

riage recognition) if the Full Faith and 

Credit Clause (a more specific and explicit 

source) does not recognize such a right. 

DO OHIO’S MARRIAGE RECOGNITION LAWS 
SATISFY THE APPLICABLE STANDARD OF 
REVIEW?

Obergefell argues that Ohio’s recogni-

tion laws are subject to heightened scru-

tiny because they discriminate based on 

sexual orientation and gender. In the alter-

native, Obergefell argues that Ohio’s mar-

riage recognition laws fail to satisfy ratio-

nal basis review because Obergefell rejects 

the notion that “a state majority’s desire 

to withhold marriage rights from same-sex 

couples … ‘bear[s] a rational relationship 

to an independent and legitimate legisla-

tive end.’” 

Hodges counters that Ohio’s recogni-

tion laws do not warrant heightened scru-

tiny because they do not infringe a “fun-

damental right” or discriminate against a 

“suspect” class. To support his position, 

Hodges contends that “the right to marry 

has never included same-sex marriage.” 

Hodges also maintains that Ohio’s recog-

nition laws are gender neutral because 

Obergefell has failed to show that Ohio 

“enacted the law with discriminatory 

intent toward one gender.” In the context 

of rational-basis review, Hodges maintains 

that Ohio has multiple rational grounds for 

its refusal to recognize lawful out-of-state 

same-sex marriages, including preserving 

the “democratic choice” of the state’s leg-

islature and citizens.

DOES THE FOURTEENTH AMENDMENT 
REQUIRE STATES TO GRANT SAME-SEX 
MARRIAGE LICENSES?

Deboer contends that the Fourteenth 

Amendment demands that states license 

same-sex marriage. 

More specifically, in addition to the 

equal protection arguments (somewhat 

similar to Obergefell’s arguments in favor 

of a heightened standard of review), 

Deboer submits that restricting the right 

of same-sex couples to marry violates the 

long-recognized, fundamental freedom to 

marry, which is a potential violation of 
substantive due process. 

In opposition, however, Snyder coun-

ters that nothing in the Fourteenth 

Amendment’s history or plain text mean-

ing requires states to license same-sex 

marriage. Snyder maintains that rather 

than the Court vis-à-vis the Constitution 

requiring states to license same-sex mar-

riage, states—through popular vote, state 

constitutional amendments, or statutes—

are the appropriate democratic processes 

for licensing same-sex marriage. Finally, 

in addition to disagreeing with Deboer 

regarding equal protection violations, in 

response to Deboer’s due process argu-

ment, Snyder submits that “[t]here is no 

substantive-due-process right to a particu-

lar marriage definition.” 

Conclusion 
In this case, the Supreme Court 

may decide whether the Fourteenth 

Amendment mandates that a state recog-

nize legally licensed same-sex marriages 

performed out-of-state. Obergefell argues 

that Ohio’s failure to recognize same-sex 

marriage is unconstitutional and inconsis-

tent with Windsor. Hodges counters that 

in accordance with Windsor and federal-

ism principles, states have the authority 

to ban recognition of lawfully performed 

same-sex marriages performed in anoth-

er state. The Court may also determine 

whether the Constitution requires a state 

to license same-sex marriage without 

that state licensing same-sex marriage 

on its own terms. Deboer contends that 

the Fourteenth Amendment demands 

that states license same-sex marriage. 

However, Snyder argues that the judiciary 

is not the appropriate means for states to 

license same-sex marriage; rather, states 

may approve same-sex marriage through 

popular vote or legislative action. The 

Supreme Court’s decision in these cases 

may have significant implications on the 

rights of same-sex individuals and their 

children. 

Written by Alice Chung and Allison Eit-

man. Edited by Daniel Rosales. 

GLOSSIP V. GROSS (14-7955)
Court Below: U.S. Court of Appeals, Tenth Circuit

Oral Argument: April 29, 2015

The U.S. Supreme Court will determine 

three issues: (1) whether a state violates 

the Eighth Amendment when the state 

uses a three-drug protocol for executions, 

where the first drug does not always relieve 

the prisoner from pain and or put the pris-

oner in a deep state of unconsciousness; 

(2) whether Baze v. Rees is the proper 
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standard for obtaining a stay of execution; 

and (3) whether a prisoner challenging a 

state’s lethal injection protocol is required to 

establish the availability of alternative drugs. 

Glossip contends that midazolam is incapable 

of reliably rendering prisoners unconscious 

and creates a substantial risk of harm that 

violates the Eighth Amendment, that the 

standard for obtaining a stay of execution 

should continue to be “a significant pos-

sibility of success on the merits” as estab-

lished in Baze, and that prisoners should not 

be required to establish the availability of 

alternative drugs. Gross counters that using 

midazolam does not create a substantial risk 

of harm since it is highly likely to render pris-

oners unconscious and insensate, that Baze 

clearly established a heightened stay request 

standard, and that establishing the availabil-

ity of alternative drugs is required post-Baze. 

The Supreme Court’s decision will potentially 

affect the availability of certain execution 

methods as well as address the acceptability 

of lethal injection protocols that potentially 

result in a lingering and painful death. Full 

text available at: www.law.cornell.edu/supt/

cert/14-7955. 

Written by Michael Duke and Edward 

Flores. Edited by Oscar Lopez.

HORNE V. U.S. DEPARTMENT 
OF AGRICULTURE (14 275)
Court Below: U.S. Court of Appeals for the Ninth Circuit

Oral Argument: April 22, 2015

This case presents the U.S. Supreme 

Court with the opportunity to clarify what 

constitutes a taking. The Hornes argue 

that the Marketing Order, requiring raisin 

handlers to deliver a reserve portion of 

a growers’ crop to the government, con-

stitutes a categorical taking under the 

Fifth Amendment. The U.S. Department of 

Agriculture, on the other hand, argues that 

the reserve requirement is simply a time-

use limitation that is lawful and does not 

require just compensation under the Fifth 

Amendment. This case will have important 

implications for property owners gener-

ally and will affect the government’s options 

regarding how to regulate agriculture in 

ways to protect producers and consumers. 

Full text available at: www.law.cornell.edu/

supt/cert/14-275. 

Written by Andrew Huynh and Mary Beth 

Picarella. Edited by Jacob Brandler.

KINGSLEY V. HENDRICKSON 
(14 6368)
Court Below: U.S. Court of Appeals for the Seventh 

Circuit

Oral Argument: April 27, 2015

The U.S. Supreme Court will decide 

whether a pretrial detainee’s § 1983 

excessive force claim requires a showing 

that the force used by the state actor was 

objectively unreasonable and that the 

use of force was deliberate. Petitioner 

Michael Kingsley argues that an exces-

sive force claim brought by a pretrial 

detainee requires only a showing that 

the force used was objectively unreason-

able. Respondents, represented by Stan 

Hendrickson, argue that an excessive 

force claim brought by a pretrial detainee 

requires a showing of the state actor’s 

subjective intent to be reckless or delib-

erate. The Court’s decision will impact 

the means by which pretrial detainees 

bring excessive-force claims and the 

policies that govern prisons. Full text 

available at: www.law.cornell.edu/supt/

cert/14-6368. 

Written by Neil O’Donnell and Agbekgo 

Petty. Edited by Gabriella Bensur.

MATA V. HOLDER (14 185)
Court Below: U.S. Court of Appeals for the Fifth 

Circuit

Oral Argument: April 29, 2015

The U.S. Supreme Court will determine 

whether the courts of appeals have juris-

diction to review a noncitizen’s request 

that the Board of Immigration Appeals 

(BIA) equitably toll the 90-day filing 

deadline on the noncitizen’s motion to 

reopen the noncitizen’s removal proceed-

ing due to ineffective assistance of coun-

sel. Peterson, arguing by Court appoint-

ment in support of the lower court’s 

judgment, argues that the Fifth Circuit 

properly characterized Mata’s request to 

reopen his removal proceeding as an invi-

tation for the BIA to reopen the proceed-

ing sua sponte and that the Fifth Circuit 

lacks jurisdiction to review the BIA’s 

discretionary decision. However, Mata 

contends that the Fifth Circuit erred in 

construing his request for equitable toll-

ing as a request for the BIA to reopen the 

proceeding sua sponte and that Congress 

specifically grants courts of appeals the 

jurisdiction to review final orders of 

removal and BIA decisions on motions 

to reopen via statute. Holder agrees with 

Mata that the Fifth Circuit mischaracter-

ized Mata’s request to reopen and that 

Congress provided courts of appeals a 

statutory basis upon which to review 

final orders of removal and BIA decisions 

on motions to reopen. Holder further 

contends that courts should apply a def-

erential abuse-of-discretion standard in 

reviewing agency determinations. The 

Supreme Court’s ruling implicates the 

due process rights of noncitizens and the 

fairness and substantive legality of the 

immigration system. Full text available at 

www.law.cornell.edu/supt/cert/14-185. 

Written by Aida Nieto and Cesar 

Sanchez. Edited by Paul Kang. 

MCFADDEN V. UNITED 
STATES (14 378)
Court Below: U.S. Court of Appeals for the Fourth 

Circuit

Oral Argument: April 21, 2015

The U.S. Supreme Court will determine 

whether—to obtain a conviction under 

the Analogue Act—the government must 

prove the defendant had knowledge that 

a substance the defendant was distribut-

ing was a controlled substance analogue. 

McFadden claims that under the Analogue 

Act, the government must prove a defen-

dant's knowledge of the illegal nature of a 

substance by showing that the defendant 

knew the substance was substantially sim-

ilar to a controlled substance. The United 

States agrees with McFadden in that 

Analogue Act violations can be proven by 

demonstrating the defendant's knowledge 

of the illegal nature of a substance, but the 

United States counters that knowledge of 

illegality can be proven through circum-

stantial evidence. The Supreme Court’s 

decision will clarify a long-standing circuit 

split over the mens rea requirement the 

government must satisfy to prosecute 

Analogue Act violations, which will have 

further implications on the government’s 

ability to target street-level dealers under 

the Analogue Act. Full text available at 

www.law.cornell.edu/supct/cert/14-378. 

Written by Jee H. Kim and Mateo de la 

Torre. Edited by Oscar Lopez.
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GOODBYE MIKE, 
HELLO JUDGE: 
MY JOURNEY FOR JUSTICE
BY MYRON H. BRIGHT 
North Dakota Institute for Regional Studies Press, 

Fargo, ND, 2014.  174 pages, $30.00.

Reviewed by Dennis M. Kelly

Judge Myron H. Bright was appointed 

by President Lyndon Johnson in 1968 

and is now the longest serving judge on 

the U.S. Court of Appeals for the Eighth 

Circuit. Still active at age 96, he has heard 

more than 6,500 cases in more than 46 

years on the bench. His autobiography is 

a fascinating account of the often conten-

tious process behind some of his major 

decisions. It is also a compelling story of 

a soldier, lawyer, and judge, told with the 

wisdom of almost a century of life.

Born in 1919, the son of Jewish immi-

grants, Bright was raised on the Iron 

Range of Minnesota. He spent his early 

years working in his father’s store in 

Eveleth, Minnesota, where he learned 

to appreciate the ethnic diversity of a 

community of immigrants who worked 

in the mines. In 1939, he enrolled at the 

University of Minnesota Law School but 

soon interrupted his studies for service in 

the U.S. Army Air Corps in India.

As one of the increasingly fewer mem-

bers of the “greatest generation,” Bright 

shares his remarkable personal recollec-

tions of his World War II days. Many of his 

experiences involved courts martial, such 

as the one of a soldier charged with using 

a military vehicle without permission. The 

soldier, whom Bright defended, said that 

he had responded to a request for help in 

retrieving a stranded vehicle, thus sup-

porting a defense of implied consent to 

use the military vehicle in an emergency. 

The soldier, however, did not remember 

the name of the person who had sought 

his help. So Lt. Bright placed a notice 

on a billboard and waited for the witness 

to come forward. The witness quickly 

appeared, and the soldier was found not 

guilty. Some months later, Bright learned 

that the testimony had been false, that it 

was “a put-up job.” He couldn’t believe 

that he had been so easily deceived. But 

the lesson served him well over the years: 

“Don’t trust your client or his witnesses to tell 

the truth; they may lie. Dig out the facts. Find 

the truth.”

Bright completed law school after the war 

and began a successful career as a trial lawyer 

in Fargo, North Dakota. The first five years 

was a learning period of trying and often losing 

cases despite long hours and careful prepara-

tion. “By losing cases, I learned,” he writes. 

He adds that a lawyer should not tell a jury 

what to do. “Show them the road. Let them 

decide. Statements such as ‘is that reason-

able?’ or, after mentioning an important 

fact, ‘what do you think?’ often got the jury 

agreeing with me.”

Bright and his wife, Fritzie, were liberal 

Democrats in historically Republican North 

Dakota. Having established a reputation as 

a trial lawyer, Bright, with Fritzie’s strong 

support, jumped into the world of politics 

in the late 1950s, an endeavor for which 

Fritzie possessed a natural flair. They were 

essential in bringing about the close and 

unexpected election to the U.S. Senate of 

Democrat Quentin Burdick in 1960, and the 

election of a Democratic governor, William 

Guy. In 1960, they also led the charge in 

Fargo for John F. Kennedy for President. 

Those were exciting times, and, more than 

50 years later, Bright remembers even seem-

ingly insignificant events. One involved North 

Dakota’s blue laws, which barred the sale 

of alcohol on Sundays. Candidate Kennedy 

liked to have two bottles of Heineken beer 

with his dinner, but his Fargo hotel could 

not provide them on Sundays. Fritzie’s trip 

to a local store on Saturday solved the 

problem, and Kennedy’s visit was a great 

success.

With Senator Burdick’s strong support, 

President Johnson nominated Bright to the 

Eighth Circuit. He recounts in detail his 

1968 meeting at the White House with 

Johnson and Burdick—the Rose Garden 

tour; the room with three portable televi-

sion sets, each tuned to a different net-

work; and the quintessential Johnsonian 

advice: “[W]hen you’re a circuit judge, while 

you can’t be active in politics, you better get 

your cousins and kinsmen to remember the 

man who got you where you are.”

Goodbye Mike, Hello Judge centers on 

Bright’s career on the bench. He brought 

to the court a liberal judicial philosophy 

and a determination to “stand up and be 

counted” when he knew he was right. 

Often in the minority, particularly in later 

years, he has left a lasting imprint on the 

law, in cases such as Reserve Mining 

Co. v. EPA, 514 F.2d 492 (8th Cir. 1975), 

which balanced a scientifically uncer-
tain rush to close a Minnesota mine for 

environmental reasons and the hardship 

to potentially displaced workers, whose 

plight he knew all too well from his years 

on the Iron Range.

“Having known of and felt unfair dis-

crimination myself, I have a concern that I 

should do all that I can do to limit or eradi-

cate wrongful discrimination under law.” 

In Green v. McDonnell Douglas Corp., 

463 F.2d 337 (8th Cir. 1972), Bright for-

mulated the rule that the U.S. Supreme 

Court unanimously adopted in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 

(1973). Once the plaintiff in a Title VII 

case demonstrates that he belongs to a 

racial minority; that he applied and was 

qualified for a job for which the employer 

was seeking applicants; and that, despite 

his qualifications, he was rejected and the 

employer continued to seek applicants, 

then the burden shifts to the employer to 

articulate some legitimate, nondiscrimina-

tory reason for the rejection and to show 

by competent evidence that the reasons 

were not pretextual. Green was a criti-

Book Reviews
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cal step in the fight against employment 

discrimination and truly deserves the 

appellation “landmark case,” having been 

cited more than 132,000 times by courts 

throughout the country.

Bright tells the remarkable story of 

James Dean Walker, who was wrong-

fully convicted of the 1963 murder of an 

Arkansas police officer and sentenced to 

death. Walker was freed in 1985 because 

of Bright’s refusal to give up when he 

knew he was right. Walker v. Lockhart, 

763 F.2d 942 (8th Cir. 1985). Bright com-

ments, “I don’t know anybody who can get 

any more pleasure than I did from feel-

ing that there was a life saved.” A South 

Dakota prisoner—a habitual offender sen-

tenced to life without parole for passing 

a bad check—also benefitted from the 

judge’s refusal to tolerate injustice. Helm 

v. Solem, 684 F.2d 582 (8th Cir. 1982). 

Although it was his seventh nonviolent 

felony, the penalty did not fit the crime. 

Against the existing precedent, Bright 

found the sentence cruel and unusual. He 

writes: “An imaginative judge seeking to 

do justice in a case even when precedent 

seems against a proper result must and 

should find a way to do justice within the 

law.”  Bright was vindicated and surprised 

when the Supreme Court affirmed that 

decision in Solem v. Helm, 463 U.S. 277 

(1983).

Given his aversion to unjustifiable pris-

on sentences, it is not surprising that 

Bright’s biggest disappointment is the lack 

of progress pushing back on the federal 

sentencing guidelines, particularly as they 

apply to Native Americans, who are sub-

ject to federal penalties for crimes com-

mitted on reservations that may be vastly 

disproportionate to state court sentences. 

He wrote a series of opinions demonstrat-

ing the unreasonableness of the guide-

lines, which in this book he calls “part of 

a topsy-turvy world of sentencing.” He 

complains that many district court judges 

still follow them, even though they are 

now merely advisory.

Goodbye Mike, Hello Judge is a highly 

readable account of a life that witnessed 

almost a century of our country’s history. 

Bright reveals a profound appreciation 

of our American system of justice and a 

compassionate idealism. He may serve as 

a model for the legal profession for many 

years to come. 

Dennis M. Kelly is a retired partner of 

Jones Day, where he spent his entire 

career after he clerked for Judge Bright 

in 1968–69.

THE EMBATTLED 
CONSTITUTION
EDITED BY NORMAN DORSEN 
WITH CATHARINE DEJULIO
New York University Press, New York, NY, 2013. 

376 pages, $55.00.

Reviewed by Paul Vamvas

The Embattled Constitution is the 

fourth volume of the James Madison lec-

tures given at New York University Law 

School by U.S. Supreme Court justices 

and federal judges. Justice Hugo Black 

gave the first lecture in 1960. Professor 

Norman Dorsen has directed the series 

since 1977 and is the editor of this collec-

tion, which is drawn from lectures given 

between 2002 and 2013.

Dorsen writes that each of the four 

volumes’ titles reflects the period in which 

it was published. The first volume, The 

Great Rights, reflected, Dorsen believes, 

“the only period in American history when 

a majority of Justices were determined 

to expand civil liberties in many spheres, 

including free speech, religious liberty, 

racial justice, privacy, and criminal jus-

tice.” The second volume, The Evolving 

Constitution, included talks “that looked 

forward to the judicial protections even-

tually accorded women and, much later, 

homosexuals; and there was analysis of 

statutory rights accorded the elderly 

and physically disabled.” Next came The 

Unpredictable Constitution, addressing 

“limits on Congress’s power to legislate 

under the Commerce Clause” and “other 

difficult and uncertain issues.” And now 

arrives The Embattled Constitution, 

which Dorsen believes “appears at a time 

when the two wings of the Supreme Court 

have become more intensely divided, with 

the four Justices in each camp locked in 

on certain types of cases.”
Two of the 11 lectures in The Embattled 

Constitution have been expanded into 

books. Justice Stephen Breyer’s lecture, 

here titled “Our Democratic Constitution,” 

became the basis for his book Active 

Liberty. And Judge Robert A. Katz’s lec-

ture, here called “Statutes,” was expanded 

upon and published in 2014 as Judging 

Statutes, which I reviewed in the March 

2015 issue of The Federal Lawyer.

Two other lectures are paeans to great 

jurists: Justice John Marshall Harlan and 

Judge Henry Friendly of the U.S. Court 

of Appeals for the Second Circuit. Both 

are movingly written and, in addition to 

paying tribute to the judges, make larger 

points about the nature of judging and 

finding the balance between tradition and 

adaptation.

The remaining seven lectures offer 

views, analyses, and arguments about a 

broad range of topics concerning judges, 

courts, and the Constitution. Although 

these lectures were written years apart, 

they have some common themes and con-

stitute what might be viewed as almost 

a conversation across the years among 

the various authors. One question that 

several of them raise is the proper role of 

the courts.  

Judge David Tatel looks at the question 

of “activist judges” through the lens of 

two of the Supreme Court’s post-Brown 

v. Board of Education school desegre-

gation decisions. He begins by criticizing 

the term “activist judge” as a misnomer 

usually used to describe a jurist who has 

reached a decision the critic doesn’t like 

and that seems to the critic to suggest a 

political agenda on the judge’s part. Tatel 

argues that the true measure of whether 

a judicial decision is legitimate is much 

more complicated. The variables in his 

judicial algorithm include whether the 

decision was consistent with principles of 

stare decisis, faithful to the constitutional 

and statutory text and to the intent of the 

drafters, applied the proper standard of 

review to lower court fact-finding, limited 
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the issues resolved to those raised by the 

parties, avoided unnecessary dicta, and, 

finally, openly and rationally explained its 

results. Even following these rules assidu-

ously, Tatel concedes, won’t standardize 

judicial decision-making, but it will help 

federal courts avoid intruding on the poli-

cymaking function.

Such intrusion is what Tatel charges 

the Court with in the two post-Brown 

decisions: Board of Education v. Dowell 

(1991) and Missouri v. Jenkins (1995). 

He concludes that the majority in both 

cases failed to explain why it (1) overruled 

the precedent it did, (2) discarded lower 

court fact-finding and (3) engaged in fact-

finding of its own. In short, it violated a 

number of the variables in his algorithm.

In his 2005 lecture, Judge Pierre Leval 

of the U.S. Court of Appeals for the Second 

Circuit attacks what he says has become 

the habit of judges when they cite prec-

edent of treating dicta as holdings. Why 

does that matter, he asks? Because he 

believes “that courts are more likely to 

exercise flawed, ill-considered judgment, 

more likely to overlook salutary cautions 

and contraindications, more likely to pro-

nounce flawed rules, when uttering dicta 

than when deciding their cases.” This, he 

adds, “increases the likelihood that the law 

we produce will be bad law.” Echoing some 

of Tatel’s concerns, Leval says that citing 

dicta as if they were holdings undermines 

the important role of stare decisis. That, 

in turn, reduces the consistency of the law 

that is at the heart of the judiciary’s role 

under the Constitution to decide only cases 

and controversies. Without the chain of 

reasoning reaching back through the case 

law, the courts’ authority to establish law 

does not exist. Leval compares a court’s 

deciding a case based on dicta to its pub-

lishing a compendium of rules to govern a 

particular type of case. That’s not its job.

Judge Diane Wood’s 2003 contribu-

tion is brief but significant. Her focus 

is on nothing less than the role of “Our 

Eighteenth-Century Constitution in the 

Twenty-First-Century World.” “Is this 

eighteenth-century document, along with 

its eighteenth-century Bill of Rights and 

its other seventeen Amendments still up 

to the job,” she asks?  And she answers 

immediately that “[o]ne’s answer depends 

critically on which model of constitutional 

interpretation one chooses: the originalist 

approach or the dynamic approach.”

If it were interpreted literally in the 

21st century, Wood argues, our 18th-

century Constitution would not be up to 

the job; it would be “a woefully inad-

equate document for the American people 

today.” Historical change, such as the rise 

of the administrative state during the New 

Deal era, has required the Constitution to 

evolve in a dynamic fashion. “The literal 

Constitution,” Wood writes, “would require 

a radical restructuring of the administra-

tive state, placing a nearly unbearable leg-

islative burden on the Congress to specify 

in detail exactly what powers it was confer-

ring on executive branch agencies and to 

monitor the minutiae through some kind 

of oversight mechanism.” If we did not 

take a dynamic approach to interpreting 

the Constitution, we would have to make 

constant amendments to it that “would 

ultimately devalue the Constitution and 

make it the same kind of repository of 

special interest rules that one can observe 

in all too many state constitutions.” But 

the existence of the debate between the 

originalist and dynamic approaches to con-

stitutional interpretation, Wood writes, 

“does not imply that one side’s position 

is illegitimate, unpatriotic, or otherwise 

unworthy, while the other side’s position 

is foreordained.” Indeed, she believes that 

the debate is inevitable.

I’ll briefly mention three other contribu-

tions to this volume. Judge Guido Calabresi 

argues for restoring a workable balance 

between state and federal courts. Judge 

M. Blane Michael asks whether “the Fourth 

Amendment—designed in the musty age of 

paper—[can] offer any meaningful privacy 

protection today for personal electronic 

data.” Judge Marsha Berzon suggests that 

the “federal courts have conflated the sen-

sible desire for clear legislative direction 

with respect to enforcement of federal laws 

with the more dubious proposition that 

similar congressional authority is required 

for judicial enforcement of constitutional 

guarantees.”

The Embattled Constitution is an intel-
lectual feast for those with an appetite for 

intelligent analysis of broad constitutional 

issues. Although you never know what you 

are going to get when you turn the page, 

you can be sure that it will be satisfying 

and filling. 

Paul Vamvas is a lawyer with the federal 

government in Washington, D.C.

A HISTORY OF THE TWENTIETH 
CENTURY IN 100 MAPS
BY TIM BRYARS AND TOM HARPER
The University of Chicago Press, Chicago, IL, 2014.  

240 pages, $45.00.

Reviewed by Henry S. Cohn

It has been said that history is noth-

ing more than chronology and geogra-

phy. Two British specialists in antiquarian 

maps, Tim Bryars and Tom Harper, aim to 

prove this point with their book, A History 

of the Twentieth Century in 100 Maps, 

setting forth maps that serve as historic 

markers of the 20th century. Bryars and 

Harper acknowledge, however, that, as 

Susan Schulten showed in Mapping The 

Nation (which I reviewed in the August 

2013 issue of The Federal Lawyer), the 

term “map” today encompasses more than 

the “metes and bounds” map of earlier 

eras. Maps today may translate data into 

visual form, and they may be themat-

ic rather than geographical. Instead of 

mapping locations, they may map, for 

example, crime, disease, or temperature. 

As Schulten wrote in her book, maps may 

serve as “tools of spatial analysis, inquiry, 

administration, and control.”

Bryars and Harper take the reader 

through a variety of 20th century maps—

both traditional and unconventional. The 

maps they selected are printed on a vari-

ety of materials: on standard paper, a 

cloth handkerchief, a book’s endpapers, 

a greeting card, or a postcard. The maps 

may be issued by a government or a com-

mercial enterprise. The maps’ topics range 

from official planning documents to tour-

ism recommendations. A History of the 

Twentieth Century in 100 Maps is a joint 

publication venture of the British Library 

and the Chicago Press, and most of the 

maps have a British perspective.

As one might expect in light of the 

bellicosity of the 20th century, the major-

ity of the maps have some link to war or 

terrorism. The earliest of these is a 1900 

map of Bloemfontein, the capital city of 

the Orange Free State, South Africa, at 

the time of the Boer War. Several maps 

are from World War I, including one from 

the first day of fighting at the Somme. 

A propaganda document entitled “What 

Germany Wants,” which was aimed at 

a British audience in 1916, highlights 

Germany’s far-reaching territorial claims. 
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A colorful map of the time shows breeds 

of dogs and other animals representing 

each European country. The map maker 

chose the bulldog for Britain, the poodle 

for France, the dachshund for Germany, 

and the bear for Russia. A map that is not 

in the book but is on the cover of the Nov. 

30, 2014, issue of  The New York Times 

Book Review distorts each country into 

a shape of a caricature of a person from 

that country.

A map from the Spanish Civil War 

and a map offering Nazi suggestions for a 

tour of Nuremberg portend the approach 

of World War II. To illustrate the war, 

the authors have chosen, among oth-

ers, a Japanese map used in the Pearl 

Harbor attack, a German map of occupied 

Paris, a Luftwaffe map of bomb damage in 

London, a D-Day map for the invasion of 

Caen, and a map of occupied Berlin.

After World War II, wars became more 

regionalized, and the book includes maps 

of the Suez invasion of 1956, the 1961 

Bay of Pigs incident, Margaret Thatcher’s 

1982 war to retake the Falkland Islands, 

and the 1991 Gulf War. The book’s post-

script contains an excellent map drawn 

a few days after Sept. 11, 2001, showing 

the destruction, building-by-building, at 

Ground Zero, as well as the progress in 

removing the debris. 

Bryars and Harper also pay attention 

to the international efforts to redefine 

countries’ boundaries that occurred after 

various wars. These include an unsuccess-

ful proposal in 1920 to expand Greece’s 

boundaries at the expense of Turkey. In 

1947, an effort was made to resolve a cri-

sis on the border of India and Pakistan in 

the Bengal region. Two maps illustrate the 

British Mandate in Palestine, one showing 

land settlement and immigration in 1930 

and another showing Jerusalem in 1942, 

cleverly drawn on the palm of a hand.

Scientific innovation and discoveries 

also marked the 20th century. As to these, 

the authors set forth maps relating to 

nuclear testing and the dangers of nuclear 

power plants, including the Chernobyl 

meltdown. They include a map of Sir 

Ernest Shackleton’s 1914 expedition to 

the South Pole, the path of a solar eclipse 

from 1927, and a photograph of the moon’s 

surface from 1968. A color map from 1995 

shows early Internet traffic.

Several maps relate to English royalty. 

In 1936, when Edward VIII was await-

ing his coronation, a fabric map of the 

king’s dominions was manufactured with 

a flag background and a photograph of the 

anticipated king. When the map became 

available to the public in 1937, it was obso-

lete, because Edward had resigned before 

he officially accepted the crown. Bryars 

and Harper also include a map from 1977, 

issued for Queen Elizabeth’s Silver Jubilee 

and pointing out where beacon fires were 

to be lit in celebration. These fires were to 

recall similar fires set in 1588 to warn of a 

possible invasion by the Spanish Armada. 

Perhaps the saddest of these royal maps 

dates from 1997, setting forth the details 

of Princess Diana’s funeral procession. 

The authors argue that maps are not 

always cold, lifeless documents but can 

also bring out warm, human emotions.

The book brims with maps that depict 

the development of 20th-century society. 

These include E.H. Shepard’s 1926 map 

of the Hundred Acre Wood from the end-

papers of Winnie-the-Pooh, and a map 

reducing the stories of the Lord of the 

Rings to one page. Maps show railroad 

tours of England to various inns in 1949 

and similar tours made by automobile in 

1981. A 1974 map assisted tourists who 

were looking for early Beatles sites in 

Liverpool.

The 1918 “Ancient Mappe of Fairyland” 

places many children’s stories in a coun-

tryside format. The authors observe that 

this map might have been drawn to lift 

the spirits of people who had suffered 

in bomb-blasted Europe. A cartoon map 

of continental Europe, published by the 

British satire publisher, Viz, at the end of 

the 20th century, takes a no-holds-barred 

look at Europe, with its public nudity and 

pill-popping, and the authors find that 

some aspects of contemporary life now 

overstep the line of good taste. A History 

of the Twentieth Century in 100 Maps 

succeeds in showing how maps depict 

the brutalities and wonders of the last 

century. 

Henry S. Cohn is a judge of the 

Connecticut Superior Court.

BECOMING STEVE JOBS: THE 
EVOLUTION OF A RECKLESS 
UPSTART INTO A VISIONARY 
LEADER
BY BRENT SCHLENDER AND RICK TETZELI
Crown Business, New York, NY, 2015. 

447 pages, $30.00.

Reviewed by Christopher Faille

Our own day has seen a revival of a 

debate once thought to have been set-

tled—even dismissed from further respect-

able discussion: the debate over the role 

of extraordinary individuals in the broad 

movement of history.

The English sage Thomas Carlyle kicked 

off this debate in 1840 with his book, On 

Heroes, Hero-Worship, and the Heroic 

in History. He believed that history is in 

essence a series of biographies, and he 

offered capsule versions of several. The 

heroes he discussed included Mahomet 

(his spelling), as well as Shakespeare, John 

Knox, Rousseau, and Napoleon.

Thirty-two years later, Carlyle’s view 

brought a riposte from Herbert Spencer. 

Spencer, who at the peak of his own renown 

might have been considered a fit addition to 

lists of heroes, criticized the whole notion 

that extraordinary individuals shape his-

tory. “Before he can remake his society,” 

Spencer wrote, “his society must make 

him.”

In 1880, William James entered this 

fray, with a lecture to the Harvard Natural 

History Society titled “Great Men, Great 

Thoughts, and the Environment.” James, 

answering both Spencer and Spencer’s 

Canadian disciple, Grant Allen, said that 

the chief reason that a community changes 

from one generation to the next is indeed 

to be found in the “accumulated influences 

of individuals, of their examples, their ini-

tiatives, and their decisions … the Grants 

and the Bismarcks, the Joneses and the 

Smiths.”



July 2015 • THE FEDERAL LAWYER • 87

Remember Jones and Smith
There is a difference between James’ 

individualism and Carlyle’s. James’ use of 

those Anglo-American paradigms of anonym-

ity, Jones and Smith, was his way of acknowl-

edging, I submit, that individuals who don’t 

get into the history books nonetheless play a 

part in the transformations that it is the duty 

of a historian to record, and that part of a his-

torian’s role is to uncover and chronicle the 

obscure folks of whom this is so. Despite this 

difference, James was in important respects 

closer to Carlyle than to Spencer.

As for Grant and Bismarck, the obvious 

comment to make is that these were quite 

contemporary references: The latter was the 

chancellor of Germany when James gave his 

lecture, and the former had stepped down as 

President of the United States three years 

before. But that isn’t the whole reason for 

the coupling. In his lecture, James didn’t 

bother mentioning the incumbent President, 

Rutherford B. Hayes, at all. Some Presidents 

move their world more than others.

It is a plausible hypothesis that it was not 

in fact by virtue of his presidency that Grant 

made James’ short list. Grant was there as 

the fellow who had sat at the winner’s side of 

the table at Appomattox in 1865. His name is 

coupled here with Bismarck’s because Grant 

as a general had reunited a nation a decade 

before Bismarck brought together a passel of 

German-speaking principalities and made of 

them a nation-state in the center of Europe, 

taking the word “center” in every sense. Each 

was a standout in the broad trend of nation-

state consolidation.

Notwithstanding James’ answer to 

Spencer, something akin to Spencer’s view 

prevailed over the following decades. By 

1943, when Sidney Hook published The Hero 

in History, the debate was essentially over. 

Hook’s concern was with the self-defined 

heroism of the fascist leaders of his day. Hook 

sought to place in context the way that Hitler 

and Mussolini saw themselves as storming 

the heavens, presuming that all one needs to 

do that is, in Hook’s phrase, “a good will or 

a strong one.” Such heaven-storming and its 

consequences had cast a rather unflattering 

retrospective light upon Carlyle’s conceptions 

of a century before.

An Old Issue in a New Guise
Since then, the question of the role of 

the individual in history has been resur-

rected. The publication of two thick and 

serious volumes about Steve Jobs within 

four years of Jobs’ death in October 2011 

tells us something about the form the 

debate may now take. We nowadays look 

for extraordinary individuals at some dis-

tance from political capitals or battlefields. 

But we still, or again, see the development 

of new technologies and industries, and the 

rise and fall of multinational corporations 

within those industries, as the consequence 

of the contributions of individuals.

With all that as preface, I come at 

last to the book under review: Becoming 

Steve Jobs: The Evolution of a Reckless 

Upstart into a Visionary Leader, by Brent 

Schlender and Rick Tetzeli. Schlender and 

Tetzeli seek to improve Jobs’ reputation, 

which in their view was unfairly maligned 

by the first biography of him, Steve Jobs, by 

Walter Isaacson, which I reviewed in these 

pages in July 2012. Isaacson contributed to 

a view of Jobs as a sometimes loathsome 

human being whose intense focus on prod-

uct development nonetheless made a great 

and creative contribution to contemporary 

life as well as a lot of money for him and 

Apple stockholders. Schlender and Tetzeli 

agree about the positives there, but want 

to dial way back on Isaacson’s portrayal of 

Jobs-as-jerk.

Schlender and Tetzeli seek to improve 

Jobs’ reputation by making a distinction 

between the early and the late Jobs. The 

early Jobs, the founder of Apple and its 

product-development guru during the early 

years (1976 to 1985), was in fact the man 

Isaacson portrays: both a visionary and 

a jackass. The birth in 1978, when Jobs 

was 23, of his daughter Lisa to girlfriend 

Chrisann Brennan was, Schlender and 

Tetzeli write, a “clarion call to accept adult 

responsibility,” a call that Jobs rejected, 

“as fully as he rejected” Lisa herself. In this 

incident, the negative aspects of his person-

ality were “out of control.”

But there was more life to be lived. 

Jobs became a changed man (runs this new 

account) after and in part because he was 

fired from Apple by way of two emotion-

ally charged boardroom confrontations in 

March and May of 1985. This firing was 

traumatic, because Jobs was a proud man 

who was known to the world as one of the 

founders of Apple and whose self-image 

was bound up with that identity.

If, as we’re often told, “pride goeth before 
a fall,” the fall can goeth before a recon-

struction. That, according to Schlender and 

Tetzeli, is what happened. Jobs recreated 

himself after the trauma largely through 

another corporate vehicle, the innovative 

motion picture animator Pixar.

Jobs bought a majority stake in Pixar 

in 1986, buying it from George Lucas for 

$5 million, and capitalizing it with another 

$5 million. Pixar would both make Jobs a 

billionaire and give him the platform that 

allowed for his triumphant return to Apple. 

Pixar, if we may draw an analogy to the life 

of one of Carlyle’s heroes, was Elba.

Schlender and Tetzeli (who use the 

singular pronoun “I” for narrative conve-

nience and as a reference to Schlender’s 

long, personal relationship with Jobs) write 

as follows:

When people list the many industries 

that Steve is said to have revolution-

ized, they often include the movies, 

since Pixar brought a whole new 

art form to the big screen. I'm not 

of that mind. John Lasseter and Ed 

Catmull are the men who brought 

3-D computer graphics to the mov-

ies, and revived the art of animated 

storytelling.

That said, Steve did play a critical 

role in Pixar's success. His influence 

was constrained, because Catmull 

and Lasseter were the ones shaping 

Pixar, not he. But that constraint, 

ironically, freed him to do what only 

he could do best, and he did it bril-

liantly. ... These are the years when 

his negotiating style gained a new 

subtlety—without losing its ballsy 

brashness. This is when he first 

started understanding the meaning 

of teamwork as something that’s far 
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more complicated than simply ral-

lying small groups—without losing 

his capacity to lead and inspire. And 

this is where he started to develop 

patience—without losing any of his 

memorable, and motivating, edge.

If we think of Steve Jobs as a corpo-

rate equivalent of Napoleon, or of James’ 

choices, Grant and Bismarck, we can think 

of Lasseter and Catmull, respectively a 

director/screenwriter and a computer sci-

entist, as the “Jones and Smith” of the rise 

of Pixar, and the geniuses behind its 1995 

signature hit, Toy Story.

I don’t know whether Elba made 

Napoleon a new man. His second turn as 

emperor didn’t really last long in any event. 

But Jobs’ second turn as “emperor” at 

Apple was a good deal longer and had very 

memorable consequences.

Conclusion
How does all this fit into the debate 

with which we began? A scholar studying 

the development of the computer industry 

might wonder: What would have happened 

to Apple after 1997 if Steve Jobs had never 

purchased Pixar in 1986? Suppose Lucas 

had held out for more money than Jobs 

was willing to pay, and had found another 

buyer? Suppose (if the broad thesis of this 

book is right) that the collaboration with 

Lasseter and Catmull had never happened 

and thus had never had its transformative 

value? Suppose (in that universe, as in this 

one) that, while the Pixar team was receiv-

ing box-office gold and critical hurrahs for 

Toy Story, Apple was falling into trouble 

under the bumbling leadership of Gil Amelio?

Would somebody else have appeared, 

succeeded Amelio, and successfully restored 

Apple’s prominence?  Or would the corporate 

vessel have sunk to the ocean’s floor? And 

what might have been the broader conse-

quences of that?

Some revisionist industry historian may 

someday find some kind words to say about 

Amelio as a figure in Apple’s history. But 

Schlender and Tetzeli find none, and in this 

they are at one with Isaacson. Schlender and 

Tetzeli write of a public presentation Amelio 

once gave that included the following analogy:

Apple is a boat. There’s a hole in the 

boat, and it’s taking on water. But 

there’s also a treasure on board. And 

the problem is, everyone on board is 

rowing in different directions, so the 

boat is just standing still. My job is 

to get everyone rowing in the same 

direction.

The analogy left the audience puzzled, 

wondering why a captain would ignore the 

hole in the boat and focus on the rowing 

issue instead. It left some with the convic-

tion that Amelio was the hole in the boat, 

and that Jobs might be the patch.

The second period of Jobs’ leadership 

saw the radical design of the new iMac, 

which helped push floppy disks toward 

extinction, and the development of the 

iBooks, a new style of laptop aimed at 

entrepreneurs, giving them a new combina-

tion of computing power and mobility. That 

was just the beginning—later developments 

in this period revolutionized the music 

industry as well as the mobile telephone 

market. Would any of that have happened 

had the Lucas and Jobs’ negotiations over 

Pixar failed?

That is the question with which 

Becoming Steve Jobs leaves us. 

Christopher C. Faille graduated from 

Western New England College School of 

Law in 1982 and became a member of 

the Connecticut Bar soon thereafter. He 

is at work on a book that will make the 

quants of Wall Street intelligible to soci-

ology majors.

www.fedbar.org
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Chapter Exchange

SIXTH CIRCUIT
Dayton Chapter Hosts Annual State 

of the Court Luncheon

On Feb. 27 the Dayton Chapter hosted 

its second annual State of the Court 

Luncheon at the Schuster Center in down-

town Dayton, Ohio. Newly installed Chief 

Judge Edmund A. Sargus Jr. for the U.S. 

District Court for the Southern District 

of Ohio, updated the Dayton Chapter and 

local federal practitioners on court statis-

tics and upcoming events throughout the 

Southern District of Ohio. 

 

SEVENTH CIRCUIT
P. Michael Mahoney (Rockford, Ill.) 

Chapter Holds First Kick-off Event

On March 20 the P. Michael Mahoney 

(Rockford, Ill.) Chapter held its inaugu-

ral CLE event in partnership with the 

Winnebago County Bar Association. A 

tremendous success, participants were 

treated to discussions on a variety of 

topics, from mandatory supervision to 

attorney disbarment, all presented by dis-

tinguished speakers.

The day began with an overview of 

recent trends in attorney discipline, which 

was both entertaining and frightening. 

A panel including U.S. Trustee Patrick 

Layng and U.S. bankruptcy judges Mary 

Gorman, Thomas Lynch, and Cathleen 

Furay conducted an existential discus-

sion of their own constitutionality after 

Wellness International Network v. 

Sharif.

A high point of the seminar was a dis-

cussion of court-aided settlement confer-

ences and private mediation. The discus-

sion was moderated by U.S. Magistrate 

Judge Iain Johnston and included input 

from Justice Jack O’Malley (ret.), formerly 

of the Illinois Appellate Court, and the 

chapter’s eponym, Magistrate Judge P. 

Michael Mahoney (ret.), both now working 

as private mediators.

The CLE portion of the meeting con-

cluded with a presentation from the chief 

judge of the Northern District of Illinois, 

Rubén Castillo, entitled “Twelve Ways To 

Lose A Trial,” after which Judge Castillo 

presided over a brief business meeting 

of the Mahoney 

Chapter and swore 

in the new officers 

and directors. No 

sooner were the 

new officers and 

directors sworn 

than the meeting 

quickly adjourned 

in favor of a recep-

tion for the semi-

nar participants.

Magistrate Judge Mike Mahoney, who 

is a member of the chapter, was the 

longest serving magistrate judge in the 

Seventh Circuit, having been on the bench 

for 38-plus years at the time he retired. 

When first appointed in 1976 at the age of 

31, he was a part-time magistrate in the 

newly formed Western Division of the U.S. 

District Court for the Northern District of 

Illinois. He became a full-time magistrate 

judge in 1992. As is reflected by the name 

of the new chapter, Judge Mahoney is 

everything anyone could want in a federal 

magistrate judge. 

Dayton Chapter: At the Dayton Chapter luncheon, front row: Hon. Sharon Ovington, Hon. Michael Merz, and Dayton Chapter President Jeff Cox; back row: 
Hon. Timothy Black, Hon. Walter Rice, Hon. Edmund A. Sargus Jr., Hon. Thomas Rose, and FBA National Treasurer Hon. Michael Newman.

Hon. Mike Mahoney

Chapter Exchange is compiled by Debbie Smith, chapters coordinator. Send your information to dsmith@fedbar.org. Visit www.fedbar.org 
for the latest chapter news and events.
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Sections and Divisions

IMMIGRATION LAW SECTION
On March 11, the Immigration Law 

Section and the District of Columbia 

Chapter presented their monthly 

Immigration Leadership Luncheon Series 

in Washington, D.C. The event featured 

speaker:  Kuyomars “Q” Golparvar. Mr. 

Golparvar has been practicing immigra-

tion law since 2003 and has been with 

the federal government since 2004. Mr. 

Golparvar currently serves as the chief of 

the Immigration Law and Practice Division 

at the U.S. Department of Homeland 

Security’s Immigration and Customs 

Enforcement (ICE). He previously held 

positions as the senior advisor to the prin-

cipal legal advisor for ICE, deputy chief 

counsel and Assistant Chief Counsel at 

ICE’s Office of Chief Counsel at the Eloy 

Detention Center in Eloy, Arizona. Mr. 

Golparvar has also been teaching immi-

gration law at The George Washington 

University Law School since August 2013. 

Q received his BA in international affairs 

and Middle East studies in 1998 from The 

George Washington University, where he 

also served as student association presi-

dent. He received his JD and Certificate in 

International and Comparative Law from 

the University of Pittsburgh’s School of 

Law in 2002. The immigration Leadership 

luncheons are generally held on the sec-

ond Wednesday of every month at La 

Tasca Restaurant. The series is coor-

dinated by Prakash Khatri, attorney, 

Washington, D.C. 

TRANSPORTATION AND 
TRANSPORTATION SECURITY LAW

On March 30, the Transportation and 

Transportation Security Law Section 

held their “Pipeline Transportation: 

Perspectives on Safety Board on Safety, 

Security and Economics.” The pro-

gram was held at the Department of 

Transportation Headquarters in 

Washington, D.C. Panelists included: Nils 

Nichols, director, Division of Pipeline 

Regulation, FERC; Vanessa Sutherland, 

chief counsel, PHMSA; and Jack Fox, 

Pipeline Industry Engagement Manager, 

TSA. Kathryn Gainey, FBA Transportation 

and Transportation Security Law Section 

treasurer, served as the moderator. 

Immigration Law Section: At the March event (l to r): Kuyomars “Q” Golparvar, chief, Immigration Law and Practice Division Immigration and Customs 
Enforcement (ICE) U.S. Department of Homeland Security; Akhtar Golparvar; Mohammed Golparvar; Linda Golparvar; Sepideh Golparvar; Carey Devorsetz, 
FBA D.C. Chapter president; and Patricia Ryan, D.C. Chapter board member. 

Transportation and Transpor-
tation Security Law Section: 
At the March event (l to r): 
Nils Nichols, director, Division 
of Pipeline Regulation, FERC; 
Vanessa Sutherland, chief 
counsel, PHMSA; and Jack 
Fox, Pipeline Industry Engage-
ment Manager, TSA. 

Sections and Divisions is compiled by Marcellus Howard, sections and divisions coordinator. Send your information to mhoward@fedbar.
org. Visit www.fedbar.org for the latest sections and divisions news and events.
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Member Spotlight: April 2015
† Denotes New Member      * Denotes Sustaining Member

FIRST CIRCUIT
† Elie Maalouf 
† Adam Silva

Massachusetts
† David P. Hoose 
† Katherine Koontz 
† Jacob J. Lantry 
† Paulette M. Pagan 
† Joshua Solomon 
* James D. O’Brien Jr.

SECOND CIRCUIT
† Terel R. Watson 

Eastern District
of New York
† Leo K. Barne Jr.
† Alexander G. Bateman Jr.
† Joseph F. Kilada 
† Warren S. Landau 
† Rev. Howard Seidler DD ESQ 
† Aaron Warshaw

Southern District
of New York
† Mark A. Baghdassarian 
† Aaron Frankel

THIRD CIRCUIT
† Hon. Marilyn Heffley 
† Dennis R. Suplee

Delaware
† Michael Chajon 
† Arun John Mohan 
† Lauren Paxton 
† Jeremy William Ryan 
* Carl N. Kunz III
* Robert W. Whetzel

Middle District 
of Pennsylvania
† Michael John Donohue 

New Jersey
† Lauren Anselowitz 
† Jessica Chanin 
† Lisa A. Chiarini 
† Arthur J. Clarke 
† Thomas Roughneen

Western District 
of Pennsylvania
† Justin Michael Cosgrove 
† Ryan Crivella 
† Matthew Scott Feinman 
* Rick L. Etter 
* Thomas P. McGinnis

FOURTH CIRCUIT
† Aoife Delargy 

Eastern District
of North Carolina
Maryland
* Erin O. Millar 

* Anastasia E. Thomas 

Northern Virginia
† John Cady Kiyonaga 
† Blake A. Surbey 
* Thomas H. Tousley 
* Andrea T. Vavonese

Richmond
† Liz Tyler 
† Crystal Lynn Tyler

Roanoke
† Seth C. Weston 

South Carolina
† John C. Hayes IV 

FIFTH CIRCUIT
† Helen Ashegbeyeri 

Austin
† Christian L. Castle 
* Samuel E. Bassett

Baton Rouge
† Rodney Stuart Barnes Jr. 
† Jeremy James Landry 
† Lucius L. Morris II
† Mary E. Roper 
† Michael West 
* Charles R. Moore

Dallas
† Katherine Miller 
† Daniel Benjamin Moskowitz 
* Chris Attig 
* James C. Mosser 
* Matthew Toback

El Paso
† Bradley H. Bartlett 
† Colbert Nathaniel Coldwell 
† Oscar G. Gabaldon Jr.
† Tonia Honeycutt 
† William B. Jacobi 
† Jessica Vazquez 
† Daniel F. Ybarra

Lafayette/Acadiana
* George C. Plauchá 

Mississippi
† Deborah Challener 
† Ira Rushing

New Orleans
† Alanna Francois 
† Shannon C. Gegenheimer 
† Tony B. Jobe 
† Daphne M. Lancaster 
* Michael R. Sistrunk 
* Stuart H. Smith

San Antonio
† Hon. Henry J. Bemporad 
† Meagan Gillette 
† Nicholas A. Guinn 

† Christian R Neumann 
† Hon. Robert L. Pitman 
* Pablo Escamilla 
* Frederick Saporsky III

Southern District
of Texas
† David Hyer 
† Julie L. Rhoades 
† Edward Andrew Rose Jr. 
† Kate Kaufmann Shih

SIXTH CIRCUIT
Chattanooga
* Theresa L. Critchfield 
* Kathryn G. King 

Columbus
† John Paul Brody
† Kevin Lampone 

Eastern District 
of Michigan
† Hon. Anthony P. Patti 

Memphis Mid-South
† Randolph W. Alden 

Northeast Tennessee
* Olen G. Haynes Sr.

Northern District
of Ohio
† Duncan T. Brown 
† Ari H. Jaffe

SEVENTH CIRCUIT
† Tomas Cabrera 
† Stacey L. Duncan 
† Ian Fisher 
† Constance Grieves 
† Ashley Kirkwood

Chicago
† Shoshana Leah Gillers 
† Christopher Grohman 
† Sydney Janzen 
† Jess Dennis Jordan 
† Richard Kling 
† Edward Kuester 
† Amber Porter 
† Michael Sandusky 
† Randall M. Stewart 
† Christopher M. Sweeney 
† Cassandra Wich 
* Jeffrey Close 
* Carrie E. Davenport

P. Michael 
Mahoney (Rockford, 
Illinois)
† Brian Massatt 
* Jaime Dowell

EIGHTH CIRCUIT
† Sharon L Heck 
* Stanton A. Anker

Minnesota
† Uzodima Franklin Aba-Onu 
† Sanaa Assa 
† Brittany Bachman Skemp 
† Pamela Marentette 
† Jennifer Parell 
† Michael Jerard Roberts 
† Anja Sivertson 
† Johanna Smith 
† Joni M Thome 
* Phillip A. Cole 
* Terence M. Fruth 
* Thomas E. Jamison 
* Don Nichols 
* Michael H. Streater 
* James Lloyd Volling 

North Dakota
† Timothy Q. Purdon 

NINTH CIRCUIT
† James Paul Buesing 
† Daniel Cotman 
† Robyn L. Interpreter 
† Michele C. Nielsen 
† Carolyn Pearson 
† Travis Schwartz 
† Samantha C. Skenandore

Alaska
† Maria Teresa Davenport 

Idaho
* Randall A. Peterman 

Inland Empire
* Cathy Ta 

Los Angeles
* Patrick M. Kelly 
* Frank A. Silane 

Nevada
† John Tyler Mowbray 
† Cristina D. Silva 
* W. West Allen 
* Daniel W. Hamilton

Northern District
of California
† Elizabeth Link 
† Andrea Loh 
† Jennifer Mathis 
† Xinying Valerian 
* Craig C. Corbitt

Orange County
† Amy J. Laurendeau 

Oregon
† Steven E. Klein 
† Billy J. Williams

Phoenix
† Milagros A. Cisneros 

† Chris Deschene 
† Jan Grossman 
† Brandon Nagy 
† Marshall Chance Peterson 
† Sarah A. Schade 
† Krista Wood 
* Cary L. Lackey 
* Jeffrey R. Simmons

Sacramento
† Sari P. Myers Dierking 

San Diego
† Alison P. Adema 
† Ryan Blackstone-Gardner 
† Michael W. Healy 
† Andrew C. Myers 
† Matthew R Stephens 
* Michael I. Neil
 
William D. Browning—
Tucson
† Shelley Clemens 
† Etheridge Hardy Smith 

TENTH CIRCUIT
† Katie Jones 
† Corinne Mack

Colorado
* Ann J. Atkinson 

Kansas
† Leo Glenn McNeill 
† Rachel Schwartz 
† Andrea L. Taylor

Oklahoma City
† Gustavo Mignucci 
* Trenton D. Boaldin 
* Matthew Panach

New Mexico
† Isaac Emmanuel 
† Veronica C. Gonzales 
† Katherine Murray 
† Rufus E. Thompson

Northern/Eastern 
Oklahoma
† Chad C. Harsha 

Utah
† Ashley Anderson 
† Tyler Cowart 
† Christine Greenwood 
† Jared Hunsaker 
† Brooke Johnson 
† Lynda Krause 
† Paxton Lewis 
† Kevin Probasco 
† Edwin S. Wall 

Spotlight continued on page 95
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ELEVENTH CIRCUIT 
† Heather Carney Costanzo 
† Samuel Renel Rony 

Atlanta
† James W. Cobb 
† W. Anthony Collins Jr. 
† Cory P. DeBord 
† Alexandra Marie Dishun 
† Denise Lopez 
† Mark A. Rogers 
† T. Brandon Waddell 
* Anna W. Howard 
* Samuel S. Woodhouse

Broward County
* Reid A. Cocalis 
* Leonard K. Samuels 

Jacksonville
† Kate D’Andrea 

Orlando
† Peter Agbeyegbe 
† Lauren Ashley Calhoon 
† Robert W. Davis 
† Sarah Swyers

South Florida
† Patricia Leid 

† Alicia Naomi Morgan 
† Oscar A. Quintero 
† Marco Specoli 
† David E. Wolff 
* Daniel Cervantes 
* David P. Draigh 
* Neil Flaxman 
* David O. Markus

Tallahassee
† Erika Cisneros 

Tampa Bay
† Jeremy David Bailie 
† Thomas Burgess 

† Gus M Centrone 
† Lt. Kasey Austin Feltner 
† Todd Hoover 
† Theresa N. Jean-Pierre Coy 
† Adam P. Labonte 
† Sasha Pandolfo 
† Anastasia Rios 
† Gregory Schwartz 
† Jessica Vander Velde 
† Matthew D. Weidner 
† Stan West 
† Macaulay Williams 
† Edward Jay Willner 
* Erin M. Bradford 
* Richard M. Shapiro

D.C. CIRCUIT
Capitol Hill
* Bernard M. Shapiro 
* Linda J. Soldo

District of Columbia
† Mark A. Dunham 
† Stephanie Leigh Groff 
† Daniel Paul Knudsen 
† Azeka Abramoff Lobo 
† Stephen Miller 
* William J. Sweet Jr.

SPOTLIGHT continued from page 92

17th Annual Washington, D.C.

C ONFERENCE
INDIAN LAW
FHI 360 Conference Center

SAVE THE DATE
NOV. 10, 2015

Check www.fedbar.org 
for updates through-

out the summer.
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Last Laugh



FBA Members Save up to 34% With UPS®

The Federal Bar Association is proud to bring its members 
valuable discounts on the products and services you 
need. Make the most out of your membership and take 
advantage of some of the most competitive rates available 
on shipping services. Whether you need your documents 
or packages to arrive the next day or are looking for the 
most affordable shipping option, UPS understands the 
importance of reliability, speed and cost. 

To save on your UPS shipments, simply:

   Call:   1-800-MEMBERS (636-2377) M-F 8am-6pm EST

   Visit:   savewithups.com/fba

Contact____________________________________________________________________________________________________________________________

Address___________________________________________________________________________________________________________________________

City________________________________________________________________________________State___________________Zip___________________

Phone______________________________________________________Association_________________________________________________________

Email______________________________________________________________________________________________________________________________

Fax:          1-888-461-4664 (Complete form below)

UPS Service
UPS Member 

Discount
UPS Next Day Air® Up to 34%

UPS Next Day Air Saver® Up to 34%

UPS 2nd Day Air A.M.® Up to 30%

UPS Ground Up to 16%

UPS Worldwide Express ® Up to 33%
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Annual Meeting and Convention
Federal Bar Association

September 10–12, 2015      Salt Lake City
www.fedbar.org/FBACon15 

Sept. 10-12, 2015         Salt Lake City

HAYSTACKID®

Join the FBA at its most diverse meeting of the year for 22 CLE sessions on a 
wide variety of topics, networking with fellow federal practitioners, and FBA 
business meetings. There’s something for everyone at the FBA Annual Meeting 
and Convention—visit www.fedbar.org/FBACon15 today. 


