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o | represent or have represented Us, VAWAs or Ts
in EOIR

= | have never represented survivors in EOIR

= | have denied pleadings or otherwise challenged
removability at a master calendar hearing



Getting OUT of Removal
Proceedings



Termination or Admin Closure?
a4

-~ Not so much

-1 Matter of Castro-Tum
-1 Matter of SOG and FDB

- Beware of lJs attempts to delegitimize ICE
internal guidance

- What’s left if no termination or admin
closure?



Challenging the NTA _
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Challenging the NTA

n _ Efetice o Ramamnens
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Suppression
-z ]

= No exclusionary rule, BUT egregious 4" Amendment violations =
5% Amendment Due Process violation

| Matter of Toro, 17 1&N Dec. 340 (BIA 1980)
o Regulatory and statutory violations that cause prejudice
= Analyze circumstances of arrest
o1 Suppression steps:

1 Deny factual allegations and charges

] Put arguments in writing

= Motion to Suppress Evidence and Terminate Removal
Proceedings

1 Ask for a hearing on the issue



Location Prohibition — 239(e)

ICE MUST certify for every NTA

o Did not violate 8 USC 1367 when arrests survivor at DV
shelter, rape crisis center, supervised visitation center,
family justice center, victim services provider, or
community-based organization



8 USC 1367/

o J
- No federal employee may rely solely on
information from perpetrator or relatives to

make decisions about
admissibility/deportability

- Sanctions include $5,000 penalty



8 USC 1367 Challenges to Removal

NTA is deficient if no certification- move to
terminate

Congressional intent - burden on ICE to show no 8
USC 1367 violation, i.e., didn’t get info from perp

Fruit of the poisonous tree argument re: “solely”

1J subject to sanctions if doesn’t ensure evidence
does not violate 8 USC 1367



Example

S
* Picked up at courthouse while seeking protection order
for DV against self and child

* NTA charges present without admission or parole
* Any more facts you need?

* 239(e) violation?
* Big 8 USC 1367 violation?

e That $5,000 sanction. . .



Challenging Removability

2y
* NTA violates
e 239(e)
* 8 USC 1367

* Special VAWA argument
» 212(a)(6)(A) exception
e 101(a)(51) definition of VAWA self-petitioner



Special VAWA Challenge

EEH
212(a)(6)(A) VAWA exception

>|s a “VAWA self-petitioner”
>Suffered battery/extreme cruelty or child suffered
>Substantial connection between B/EC and unlawful entry

> “VAWA self-petitioner” includes survivors presenting DV
based Conditional Residency waivers



Helping Clients in
Proceedings
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In the last 6 months | have requested case
placement on the Status Docket?

o Yes
= No
o What is a Status Docket?



Status Docket?

16 b
o Whatis it?

1 Court tracks cases where Respondent pursuing relief not
before the court (VAWA, U, T, etc)

1 Counted differently towards case completion metrics so lJs feel
less pressure to resolve

o Why ask for it?

1 For non-U applicants, L-A-B-R- makes continuances more
difficult

1 1)’s feeling great pressure to move cases forward

o Talk to local practitioners

o only works in a court that actually has a status docket



Continuances for collateral relief post

Matter o}l‘ L-A-B-R

o L-A-B-R specifies factors an |) must consider when evaluating
whether “good cause” exists to continue

o Two primary factors

1.
2.

likelihood the respondent will receive the collateral relief sought

whether relief will materially affect the outcome of the proceedings

o Other factors

SRR AN T o o

R’s diligence in seeking relief

DHS’s position on the motion — but not dispositive!

administrative efficiency

the length of continuance requested

the number of hearings held and continuances granted previously

the timing of the continuance motion.



Continuance Practice Tips
-8y

O

Make the request even when you don’t think you’ll get

it

Don’t do this orally, put your arguments in writing

File it on time (10-days out)

Attach receipt notice and excerpts of relief application
1 But do so thoughtfully

Create solid basis for appeal

See sample motions and CLINIC practice advisory in
materials



T visas in proceedings
.00V

Bona Fide determination automatically stays final
order of removal — 8 CFR 214.11(e)(3)

Administrative closure remains viable post Castro-
Tum — 8 CFR 1214.2(a).

Push back on DHS argument that a respondent
can take voluntary departure and wait it out in
Mexico

1 T requires presence on account of trafficking

1 stress irreparable harm if removed due to physical presence
requirement



POLL

o | have successfully argued Sanchez-Sosa to
obtain a continuance from |J

o | have successfully argued S-S at the BIA

o The 1J denied my continuance despite my S-S
argument

o The BIA denied my continuance despite S-S

o | have not yet argued S-S



ICE prima facie memos: POLL
-]

= ICE has asked VSC for prima facie for my Us in
proceedings

o ICE has refused to ask VSC for a PF determination
o | haven’t asked ICE because | haven’t needed PF

o | haven’t asked ICE but | will from now on



The “Protective Web”
e

= ICE memoranda plus Sanchez-Sosa

1 Prima facie system for stays, detention, cases in
removal
» |ICE asks VSC

= VSCis part of DHS/DOJ best equipped to determine
eligibility

1 Prima facie system in EOIR = Sanchez-Sosa
» Did ICE get PF from VSC?
= Is ICE refusing to ask?
= Relevance to lJ and BIA arguments?



Sanchez-Sosa is still good law
.00V

Pre-LABR elaboration of “good cause” analysis for
U visas

Built on existing PF system to deter U removals by
ICE

The web ensures Congressional goals
1 Encourage those who fear removal to access our
criminal system

And help LEOs work with those who fear contacting
them

1 Deporting those who help LEOs thwarts these goals



S-S good cause considerations

1 DHS response to motion
| s ICE refusing to follow its own memos?
| Ifyes, 1)/BIA/fed court should discount ICE opposition

1 PF approvable?

| Did VSC issue PF? = rebuttable presumption favoring continuance
| Ifyes, then lJ need not do analysis

W VSC has sole jurisdiction over Us and

® s have no training on victim issues or the U visa
| If no, then either insist ICE ask VSC for PF or

m  Make offer of proof for PF (next slide)

1 Reason for continuance = delay is caused by USCIS not client

| Some IJs are denying despite lack of client control; avoid client-generated delays
w  aggressively challenge/appeal these denials



Proffering PF factors

Harm resulting from qualifying crime?

1 Certification; client declaration; corroboration by
crime victim counsellors

Helpfulness of the victim?

1 Certification

Inadmissibility Issues - Likelihood of [-192
approval

1 Explain (d)(14) waiver to 1Js/BIA

S-S focuses on serious crime exceptions, never
mentions (d)(14) standard



Litigating Sanchez-Sosa
.00V

Cases in several circuits

Amicus briefs articulating history and context of
the law
1 U visa is part of a larger Congressional scheme =

Holding crime perpetrators accountable by
Ensuring everyone feels safe seeking justice

1 Reason for protective web against removal

1 Deporting crime victims before USCIS has decided
their cases =

1 Discourages crime survivors and provides weapon of
control to abusers and perpetrators



VAWA Motions to Reopen

Normal restrictions on motions do not apply if:

O Supply self-petition (for adjustment)
=  AWA cancellation/suspension application

O Physically present in US

O One year from final order EXCEPT
= Extraordinary circumstances or harm to child
Legislative history on extra circs
Context of DV and/or
Thwarts justice/contrary to humanitarian purpose

O Automatic stay if meet qualified alien definition for benefits



Federal Court Issue?
28

- How many of you would like to litigate
1 Swifter work authorization?

1 Draconian fee waiver denials?
1 Possible NTAs if/when they start issuing?

1 OPEN ENDED: What else needs litigating for Us and
VAWAS?



Hot Topics in U/VAWA Litigation
T

Ensuring swift work authorization
1 Bona fide language never implemented
1 General delay arguments
1 Current, multiple efforts

Fee waiver denials = heightened standard despite
Congressional mandate for fee waivers and “any
credible evidence” standard

Prospective NTAs = designed to discourage crime
victims applicants?



BRAD & LAUREN
N

- How did you decide what to file where?
- What did you learn from this?
o Tips from you as experienced litigator?



Work with ASISTA to litigate

change!
]

o U/VAWA litigation list serve
1 Share strategies, issues needing litigating, find mentors

= Sejal Zota = ASISTA Impact Litigation Campaign consultant

1 Coordinating your work with national advocacy and
grassroots efforts

o Amicus briefs featuring DV/SA, LEOs

o Litigation mentoring and training for those new to federal
court



Q&A




