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OVERVIEW

• An appeal to the BIA (like the BIA itself) is not 
governed by statute, but by regulations. 

• Consult the regulations, 8 CFR §1003.3 and BIA 
Practice Manual (online at doj.gov/eoir) for all 
aspects of BIA practice.

• Review and be familiar with BIA precedent 
opinions, and controlling circuit court of appeals 
decisions addressing the issues.
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OVERVIEW, cont’d.

• Develop a theory of your case that you can follow in the 
BIA appeal process and beyond to the circuit court.

• Preferably identify and follow your theory of the 
case beginning at the IJ level (or earlier).

• Be aware that BIA Attorney-Advisors draft the final BIA 
decision and take the first cut at deciding the appeal.

• Keep up with the Attorney General’s certified precedent 
decisions which control BIA decision making.
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PREPARING A HEARING RECORD FOR APPEAL

Try the case before the IJ 
as if you know you are 
going to lose, which 
means. . . 
. . . Put EVERYTHING on 
the record!
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WHAT DO I PUT ON THE RECORD? 
• All relevant evidence 

• The BIA cannot accept new evidence or make factual findings 
on appeal, except to take administrative notice of “commonly 
known facts such as current events or the contents of official 
documents.” 8 CFR 1003.1(d)(3).

• Objections – Clearly state the basis for each objection.
• Procedural Motions – Clearly state the basis for each motion on 

the record and if possible file written motions as part of the 
record.

• Challenge Interpreter Issues – Corrections after the fact will be 
time consuming and difficult.
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WHAT DO I PUT ON THE RECORD? 

• Memorialize off the record agreements, stipulations, 
and rulings

• Draft a thorough closing argument addressing EACH 
element of whatever relief you are pursuing (or at 
least make an outline) 

• Memorialize requests to supplement the record.
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WRITE IT ALL DOWN
• Brief it all

• Address each element of the relief you are seeking
• Address new decisions that are potentially negative

Ex. Matter of W-Y-C & H-O-B, 27 I&N Dec. 189 (BIA 2018), 
which holds that an applicant must articulate the PSG claim 
before the IJ and not on appeal. Include ALL potential PSGs. 
Ex. Matter of A-B-, 27 I&N Dec. 316 (A.G. 2018) - explain 
why A-B- is not a catchall to deny all asylum claims. 

• Detailed Affidavits
•Particularly helpful for shaping PSGs
•Provides a potential impeachment tool, so know your witness
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OTHER OPTIONS FOR MAKING A 
RECORD IN LIEU OF APPEAL

• Motion to Reopen
• Motion to Reconsider
• Motion to Remand
• Sua Sponte Motion
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AFTER AN IJ DECISION

• Always be aware of potential motions available 

following an Immigration Judge’s final order.

• An IJ’s jurisdiction over these motions is cut off when 

there is a timely appeal of the removal order.

Remember: if you forego a BIA appeal to file a motion to reopen 
or reconsider, any appeal to the BIA from denial of those motions 
will be limited to the subject matter and issues raised in the 
motions, and not cover the issues in the appeal-in-chief.
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BEFORE FILING THE APPEAL

• Consider the proceedings below, review the record.
• Reserve judgment on the viability of appeal until you see 

the transcript or the IJ’s oral decision
• If you are entering the case at the BIA appeal stage, 

• Listen to the hearing tapes and review the exhibits 
submitted below.

• Insure that effective counsel and/or a fair hearing was 
provided below and if not, act appropriately.
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NOTICE OF APPEAL

• File EOIR-26 (Notice of Appeal) with fee or fee waiver – must be 
submitted within 30 days of IJ decision

• Must be accompanied by filing fee/request for fee waiver.

• Reasons for appeal – state factual and legal errors made by the 
IJ (if available, you can use your draft headnotes for your brief).

• Include a statement  reserving your right to raise more issues.

• BIA considers NOA deadline to be jurisdictional; if missed,   
only in rare circumstances will BIA certify to itself.

• AG has been certifying cases to himself at any time.
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BRIEFING THE APPEAL

• Transcripts prepared (recently delayed) and a 3 week 
briefing schedule set once transcripts are received. 

• One 3-week extension granted as matter of course. 

• Refer to technical details, word count, # pages, format, 
citation guidelines in the BIA Practice Manual.

• Follow briefing and brief writing tips.

• Decision by Board (2-3 months detained cases and  
~1.5 years non-detained cases)
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BIA STANDARDS OF REVIEW

• Under 8 C.F.R. 1003.1(d)(3), all issues before the BIA are 
subject to one of two standards of review:

• Factual findings & adverse credibility determinations are 
subject to “clear error” review

• Questions of law, discretion, judgment, and all other 
issues are subject to “de novo” review

• Note: the BIA never uses “abuse of discretion”
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WHAT ARE FACTUAL MATTERS?
• Factual determinations depend on evidence

–“An issue capable of being answered by way of 
demonstration, as opposed to a question of unverifiable 
opinion.” BLACK’S LAW DICTIONARY 1366 (9th ed. 2009)

• What happened? Or What is happening?
– Ex: when did an asylum applicant arrive in the United States?
– Ex: what is an asylum applicant’s religion or political opinion? 

• What will happen (predictive findings)
– Ex: would an asylum applicant be incarcerated upon return?
– Note: prior to Matter of Z-Z-O-, 26 I&N Dec. 586 (BIA 2015),    
the BIA did not regard predictive findings as “facts.”
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ASPECTS OF BIA REVIEW

• The BIA may not engage in fact-finding, 8 CFR §1003.1 (d)(3)(iv), or 
consider new evidence on appeal (other than by taking 
administrative notice). 

• The BIA may consider an interlocutory appeal.

• In certain cases, the BIA will consider a Motion to Remand filed 
during the course of the appeal
• Must adhere Motion to Reopen requirements, see 8 CFR         

§ 1003.2(c), but not subject to number or time limitations
• Include a proffer of new evidence/offer of proof.
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BRIEF WRITING

• Follow your theory of the case, and be specific:

• Use examples from the transcript with page # citations 

or quotes to illustrate claims 

• Address the errors/defects in the IJ decision

• Emphasize BIA precedent decisions, controlling circuit 

law and rules that support your arguments on appeal 

(but don’t dwell on settled law)

• Distinguish BIA precedent decisions that may 

undermine your arguments
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BRIEF WRITING, cont’d.

• Anticipate ICE/DHS arguments and opposition
• Check record for prior concessions or stipulations

• Be aware of potential Brand X/deference issues that 

may arise in subsequent circuit court review

• Preserve constitutional arguments.

• Write so the BIA attorney-advisor can adopt brief. 

• Make it possible or easier for the BIA to sustain your 

appeal or remand the case. 
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USE OF NON-PRECEDENTIAL BIA DECISIONS

• Obtained from colleagues, IRAC index, Infonet, Bender’s.

• Can be persuasive (and also can be used below, before 

the IJ).

• Some circuits emphasize consistency in decision making 

and inconsistent non-precedent decisions cause concern.

• Attach as appendix to brief; BIA Practice Manual has    

the specific citation format.
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Motion To Remand Strategies On Appeal
• Use a motion to remand at any time when appropriate, 
as a vehicle on appeal, in order to: 

• Correct defective or missing transcript.

• Raise ineffective assistance of counsel.

• Seek an alternate disposition in the brief

• Provide an offer of proof and/or a proffer of new evidence 
requiring fact-finding (which the BIA cannot do).

• To seek an additional/new form of relief.

• For rare and exceptional cases of administrative closure.



#ImmigrationLaw #FBA

GOING STRAIGHT FROM IMMIGRATION COURT 
TO CIRCUIT COURT

• An IJ decision may sometimes constitute a “final 
order” that can/must be appealed directly to a circuit 
court rather than the BIA

• But there’s no harm in filing an EOIR-26 with the 
Board to preclude OIL from saying you failed to 
exhaust your administrative remedies
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GOING STRAIGHT FROM IMMIGRATION COURT 
TO CIRCUIT COURT

• Example #1: when an IJ upholds an adverse reasonable fear 
determination

• The BIA does not have jurisdiction over adverse reasonable 
fear determinations; thus, appeals must be filed directly with 
the circuit court 

• Ayala v. Sessions, 855 F.3d 1012, 1019-20 (9th Cir. 2017) (the 
“sole remedy in the case of a negative reasonable fear 
determination is to petition this court for review within thirty 
days of the IJ's decision”)
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GOING STRAIGHT FROM IMMIGRATION COURT 
TO CIRCUIT COURT

• Example #2: when the Board had previously dismissed an appeal on the 
merits but remanded to the IJ for an administrative matter

• BIA denies one form of relief but remands for background checks on other 
form of relief 

• Matter of Alcantara-Perez, 23 I&N Dec. 882, 885 (BIA 2006) (grant of 
relief following background check remand is “final”)

• IJ terminates proceedings; BIA reverses and remands; respondent does not 
seek relief before IJ

• Rhodes-Bradford v. Keisler, 507 F.3d 77 (2d Cir. 2007)
• Sosa-Valenzuela v. Gonzales, 483 F.3d 1140 (10th Cir. 2007)
• James v. Gonzales, 464 F.3d 505 (5th Cir. 2006)
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GOING STRAIGHT FROM IMMIGRATION COURT 
TO CIRCUIT COURT

• Example #3: IJ issues in absentia order of removal but 
respondent was not subject to charge(s) of removal

• Regs say that in absentia orders are administratively final. 8 
CFR 1241.1(e)

• BIA does not have jurisdiction over direct appeals of in 
absentia orders. Matter of Guzman, 22 I&N Dec. 722 (BIA 
1999)

• Motions to rescind relate only to lack of notice and 
exceptional circumstances
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ANTICIPATE CIRCUIT COURT REVIEW

• Plan to seek review of a final order of removal at the circuit 
court of appeals, 8 U.S.C. § 1252, section 242 of the 
Immigration and Nationality Act (INA). 

• Be mindful of exhausting issues for future circuit court 
review INA § 242(d)(1).

• Anticipate jurisdictional issues that will arise at the circuit 
court level, INA § 242(b). 

• Be familiar with the FRAP (federal appellate rules of 
procedure) well as statutory provisions. 
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• AG Certifications
• BIA decision after Matter of A-B-
• BIA decisions after Pereira v. Sessions

• Standards of Review and Impermissible Fact-finding
• “Promises” of renewed streamlining and precedent 

rules
• Hiring for newly designed Board Member positions
• BIA attitudes in the face of backlog and Trump
• End of administrative closure

CURRENT BIA ADJUDICATION TRENDS


