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In the past, my students represented Montana prisoners before the 

Montana Supreme Court’s Sentence Review Division, a panel of three 

judges that reviews legal sentences. The Sentence Review Division 

hears arguments that a sentence should, for equitable reasons, be 

changed. So we had much experience in appellate argument prepara-

tion. But it was not enough for more complicated federal cases.

When, for various reasons, we ended our sentence review 

program, we decided to participate in the Ninth Circuit’s pro bono 

program. Under this wonderful program, the Ninth Circuit identifies 

cases that would benefit from oral argument but whose parties lack 

counsel. If a law school takes a case, the court pays the travel costs 

for a student and supervising faculty and guarantees oral argument. 

In our habeas appeal, I thought we would be ready, but this was the 

second student to have a “deer in the headlights” moment. I was 

determined we would not repeat it.

My first call was to the University of Idaho College of Law’s 

esteemed professor Maureen Laflin, who directs a very successful 

appellate clinic. “Seven moots,” she said. That was four to five more 

than I had been conducting. Her process, most of which I describe 

below, changed everything. 

Over a decade, I tweaked the seven-moot system, adding some-

thing here, and taking away something there. This is what our oral 

argument preparation looked like when I retired 15 years later.

The First Moot
The first moot is not an argument rehearsal at all. It is a brainstorm-

ing session between the student and me. The student (who has 

written the appellate briefs under my supervision) and I talk about 

the likely oral argument issues. We always start first with the ques-

tion, “Why did the panel order oral argument?” As a general rule, the 

courts of appeals hear oral argument in 20 percent to 30 percent of 

their cases.1 Thus, in up to 80 percent of the cases, the three-judge 

panel considers oral argument to be unnecessary in large part be-

cause “the facts and legal arguments are adequately presented in the 

briefs and record.”2 This means that at least one judge is looking for 

something from oral argument.

We prioritize the issues, but I point out that what we see as most 

important may not be what the judges see as most important. When 

we complete this session, my student begins the task of outlining the 

oral argument. (I use outline in both the figurative and literal sense, 

since some students work better with short narratives than with a 

hierarchical outline.)

The Second Moot
At the second moot, the student presents a rough version of the 

argument. It may simply be a discussion of the content or it may 

be a presentation of the first recitation of the argument. In this 

session, the student should stumble over the presentation, discov-
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ering whether the order of the issues works, realizing if the order of 

ideas works, discovering that he or she is trying to do too much, or 

(hopefully not) discovering that he or she needs to re-read the briefs 

and the record.

The Third Moot
Like the first two, the third moot takes place in my office. Now the 

student presents a “soup-to-nuts” argument and does so two to three 

times. I do not ask questions during the first presentation. In the 

first presentation it is important that the student learn if he or she 

stumbles over word choice or awkward ideas. (This lesson may also 

have been learned in the second moot.) During the second and third 

presentations, I begin asking some of the questions that we expect 

the court to ask. I throw no curves here. The questions are straight-

forward but they interrupt the flow of the presentation.

My student now learns that the eloquent oral argument he or she 

rehearsed that morning before the mirror has gone out the window. 

Now I emphasize again and again, “You want questions. You love 

questions. Questions are your friends.” We talk about in-court eti-

quette and body language. We discuss other simple rules, such as do 

not take a pen to the podium and make sure your pockets are empty.

The student begins the physical lesson of how to access the 

record quickly during the argument. We use a lockable two-ring 

notebook. It contains the briefs, excerpts of record, and key sections 

of the transcript, some of which are tabbed. (Too many tabs make 

the notebook unmanageable.) The two-ring locking system prevents 

pages from falling out. It also allows you to pull down the upper 

corners to peek at a page.

The student learns at this moot that the rehearsed speech is still 

important. When the court goes silent, you pick up where you left off 

or move to the next topic. He or she begins to learn not to step on a 

judge’s question. The student quickly discovers a cardinal rule: Never 

tell the judge, “I am going to get to that.” (If I deem it necessary, 

I will respond with a raised voice, “I want to know it NOW!”) The 

student learns that it is unlikely that he or she will address more than 

two issues in the case.

I should point out that this is not an ambush. Before this rehearsal, 

we have talked about the importance of judges’ questions and how to 

receive them. We have discussed the fact that the student will not be 

able to address every issue. But the abstract idea is not the same as the 

concrete experience. Throughout the presentations we may stop and 

discuss how to answer or what significant thing the student did wrong. 

The final presentation should be uninterrupted but for questions.

The Fourth Moot
The fourth moot is the first dress rehearsal. We go to the moot court 

room for two to three repetitions. (If you lack a moot court room, ask 

the local court for the use of its courtroom.) The student now stands 

at a podium, wearing the clothes that he or she is likely to wear 

before the court. (This is the time to discover that your collar is too 

tight or that your favored blouse actually distracts you.) By now my 

student knows the record well. He or she knows the issues and how 

to address them. Now I ask the first of several unexpected questions. 

With respect to key facts, I ask, “Where is that in the record?” I give 

the appellee/respondent’s argument so my student has a foil for 

rebuttal. If I am doing my job, the student discovers that there is an-

other level of excellence to reach. After this session, I typically need 

to sit down and debrief my student and offer reassurance.

The Fifth Moot
The fifth moot is before a panel of three mock judges. By now my 

student has prepared argument notes. This is a single sheet of paper 

with text in a large font or written with felt-tip pen. The first line is 

a reminder: “May it please the court, my name is ______ I represent 

______.” The second line contains the first words of the argument 

written out word for word. This is typically a statement of the issues, 

a short “road map” of the argument, and the theme of the argument.

The second line is followed by a list of key words or key phrases. 

At a glance, these words or phrases trigger the sequence of thought 

for the argument. This prevents the new lawyer from trying to re-

member what he said in the most recent rehearsal, a reaction that is 

a chief cause of freezing up.

The final lines of the argument notes contain the last sentence 

or two of the argument, written out word for word. (“The affidavit 

of X, therefore shows that there was a significant issue of material 

fact.”) It always contains a statement of the relief sought. (“For 

these reasons we ask the court to.…”) Without these final sentences, 

inexperienced appellate attorneys will reach the end of the argument 

and begin repeating themselves. The argument notes are inserted as 

the first page of the argument notebook.

The University of Montana’s Blewett School of Law has a 

wonderful stable of volunteers, former students and others, who 

give their time to the law school. As a result, at this stage I call 

on former Ninth Circuit clerks, experienced Ninth Circuit practi-

tioners, and retired appellate judges to act as our panel. The panel 

of three also includes one or more of my colleagues. In other words, 

the panel’s level of expertise and knowledge is similar to that of the 

judges my student will meet. A panel of strangers is critical because 

I am too close to the case, and they can think of things that I have 

overlooked. The panel also raises the student’s stress level. We have 

one to two rehearsals with this panel, depending on their time and 

the student’s need.

In this moot, I again present the opposition’s argument. Now, 

however, the panel also asks questions of me, giving the student the 

opportunity to give more accurate answers to the judges’ questions. I 

always answer one question with, “I don’t know.” This demonstrates 

to my student that it is not a disaster to plead ignorance. It also gives 

my student the opportunity to answer the question when he or she 

takes the podium.

Now the clock becomes significant. My students learn that the 15 

minutes allotted for argument passes quickly. They learn what to do 

when time runs out leaving no time for rebuttal. (“Your Honor, I see 

my time has expired, may I have two minutes for rebuttal?”) Never-

theless, my panels will nearly always do what the Court of Appeals 

does: “I see we have used your time. You may have a minute or two 

for rebuttal.”

The Sixth and Seventh Moots
The sixth moot takes place before a new panel of lawyers. This 

is the opportunity for the students to get past their stress and to 

correct the deficiencies and reinforce the successes of the previous 

argument. This is sometimes the last moot panel. In my experience, a 

seventh is only necessary if the student wants one more rehearsal or 

if the sixth moot went poorly.

At one sixth moot, my student had a “hot” panel. We were 

representing a San Quentin Prison inmate who won a trial against 

prison guard defendants who had denied him medical care. We were 

44 • THE FEDERAL LAWYER • November/December 2019



defending the verdict. We were also presenting the argument in his 

cross-appeal contending that the district court had improperly grant-

ed summary judgment to other defendants. The moot court panel’s 

questions came fast. She was answering them well. Then a panel 

member hit her with a question and she drew a blank (as we all do). 

She started to cry. We broke for a couple of minutes, she composed 

herself, returned, and knocked the question out of the park. All four 

of us reassured her that the blank moment happens. Although she 

was ready to face the Court of Appeals, I held a seventh moot in 

order to restore her confidence.

The last moot is held no later than a few days before the oral 

argument. This offers time for the student to reflect, to revise notes, 

and to review that portion of the record that offered difficulty. We 

have learned that, after six to seven moots, my students will have 

heard 95 percent of the questions that will be asked by the panel.

I never conducted an eighth moot for my students. It would have 

been unnecessary and the students would have lost some of the 

spontaneity that electrifies oral argument. Although we arrive at the 

location of the court the day before oral argument is to take place, I 

do not conduct a rehearsal then because rest is more necessary than 

repetition. I do, however, ensure that we visit the courtroom where 

the argument will take place to play with the podium, to move the 

chairs back and forth, and to generally get a feel for the venue. (I 

confess that on one or two occasions, my students sat in the judges’ 

chairs.) If possible, we sit in on arguments the day before. (This is 

less important now that courts of appeals make recordings of oral 

argument available online.)

In our San Quentin case, because we were cross-appellants, my 

student presented the second argument and the fourth (and final). 

Going second, she had the difficult job of responding to the prison’s 

appeal and presenting our affirmative arguments in the cross-appeal. 

As with the moot court arguments, the panel’s questions came fast 

and went to the difficult parts of our case. She answered them all 

well. As she sat down, I leaned over and asked, “How are you doing?” 

She answered, “I can’t wait to get back up there.” She won the case. 

She now practices law in a Montana town of 8,400. 
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