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We the people of the United States, in order
to form a more perfect union, establish
Justice, tnsure domestic tranquility, provide
Jor the common defense, promote the general
welfare, and secure the blessings of liberty to
ourselves and our posterity, do ordain and
establish this Constitution for the United
States of America.’

The Preamble of the U.S. Constitution embodies
liberty and justice as fundamental principles of our
democracy. The late Edward Huggins Johnstone, U.S.
District judge for the Western District of Kentucky,
believed that his responsibility as a citizen and a judge
was defined by the unqualified application of these
principles. Judge Johnstone was of a generation that
at an early age was compelled to confront the horrors
caused by nations depriving their own citizens of
liberty and justice. To Judge Johnstone, a society
ultimately would be judged on how individuals and
leaders upheld these indispensable rights. Everyday,
he applied these beliefs—treating people with dignity,
equality, fairness, and justice—inside and outside of
the courtroom, as a citizen and a judge. In this time of
divisiveness in our country, we can learn from the ac-
tions of those who lived before us. Judge Johnstone’s
respect for every individual and deep sense of fairness
and justice serve as a benchmark for all.

Early Life

Judge Johnstone devoted his life to public service and
improving the welfare of others.? In 1942, at the age of
20, Judge Johnstone left the University of Kentucky
to serve in the U.S. Army during World War II. Judge
Johnstone, then Sgt. Johnstone, was assigned to the
9th Infantry Division, 47th Infantry Regiment.? While
Judge Johnstone rarely discussed his service during
World War 1II, history shows that his assignment with
the 9th was grueling. In the summer of 1944, the 9th
saw action in three major campaigns.* The 9th also
fought in the Battle of the Bulge, which lasted from
Dec. 16, 1944, through Jan. 25, 1945, and was the

last major German offensive campaign of World War

11.> Following the Battle of the Bulge, the 9th crossed
into Germany during the campaign that eventually

led to Germany’s surrender in May 1945.5 In Germany,
Judge Johnstone witnessed the Nazi brutalities at the
Dachau concentration camp, where more than 32,000
people perished.” By age 23, for his combat service
with the 9th Infantry Division, Judge Johnstone
earned the Silver Star Medal and Bronze Star Medal
for conspicuous gallantry and intrepidity in action
against the enemy.®

Following his service during World War II, Judge
Johnstone returned to Kentucky, where he pursued
degrees from the University of Kentucky and the
University of Kentucky College of Law.” After gradu-
ating from law school, Judge Johnstone and his wife,
Katherine “Kay” Guion Johnstone, moved to Princeton,
Kentucky, a small town in Western Kentucky, where he
joined a law practice.'” Judge Johnstone soon earned
the reputation as a skilled and formidable litigator.!!

At 6 feet 4 inches tall, and often compared to
Abraham Lincoln, Judge Johnstone was described as
“folksy, a bit shy, a bit awkward, disarmingly friend-
ly, eager to please, and totally intent upon liking
every person he meets.”? Due to his height, he was
affectionately referred to as “Big Ed” and earned

December 2017 - THE FEDERAL LAWYER - 21



the nickname “Big Foot” for wearing size 14 shoes.'® In addition to
his folksy charm Judge Johnstone exhibited a keen intellect and
commanding trial presence. He was exceptionally effective in the
courtroom as a trial attorney.'* He soon became a prominent attorney
known for his “brilliant mind” and innate understanding of human
nature, earning the reputation as one of the greatest trial attorneys
in Kentucky.'® Judge Johnstone also became known for his pro borno
work as a court-appointed public defender.!® He represented numer-
ous prisoners at the maximum-security Kentucky State Penitentiary
in Eddyville, Ken., an old stone prison dubbed “The Castle.”"

While possessing a brilliant understanding of the courtroom and
the law, Judge Johnstone was also “notorious for his absent-mind-
edness.”® On May 25, 1961, Judge Johnstone introduced President
Harry S. Truman at the Kentucky Hotel in Louisville during the Ken-
tucky State Bar Association’s annual convention.' Judge Johnstone,
true to his personality, introduced the 33rd president while wearing
one black shoe and one brown shoe.?’ President Truman took this
slipup with good humor, reportedly remarking that “I'm glad you
people from Western Kentucky can afford two pairs of shoes.”?!

State Circuit Judge

In May 1976, Gov. Julian Carroll appointed Judge Johnstone as a
state circuit judge to the newly created 56th Circuit Court, which
encompassed four counties in Western Kentucky.?” One of the
counties, Lyon County, included the maximum-security Kentucky
State Penitentiary in Eddyville. This was the same prison where
Judge Johnstone had represented inmates on a pro boro basis while
in private practice.? Kentucky State Penitentiary inmates presented
Judge Johnstone’s court with a “steady stream” of cases.?* To provide
better access to the judicial system, Judge Johnstone decided to hear
the inmates’ cases at the prison itself.*® He used a “small but beauti-
ful courtroom”in the basement of the prison to hold proceedings.?®
Judge Johnstone believed that holding court inside of the prison
provided the inmates with “quick justice and access to the court with
a minimum of added security.”*’

In his new position, Judge Johnstone quickly earned a reputation
as a hard-working judge, one who respected the rights of anyone
who entered his courtroom. He “tackled the job calmly but with
a back-breaking schedule.” Once, Judge Johnstone was having
difficulty empaneling a jury for an upcoming trial.? One prospective
juror, a tobacco farmer, reportedly told Judge Johnstone that he
could not serve as a juror because he needed to work on his tobacco
farm.?” Judge Johnstone offered the tobacco farmer a solution.®! If
the farmer served as a juror, Judge Johnstone would help him cut
tobacco during the weekend.* Judge Johnstone kept his end of the
bargain; he and Bill Cunningham—then a commonwealth’s attorney
who later became a Kentucky Supreme Court justice—helped the
farmer cut tobacco that weekend.*

After serving as a circuit judge for a year, Judge Johnstone was
“reputed to be a judge with a deep consideration for the rights of the
people—the public, the accused, the convicted, the jurors, the law-
yers and court officials.”®* He “never used a gavel” in the courtroom
because he believed that it was “better to command respect for the
law and courtroom order by firmness, fairness, dignity, and humili-
ty.”® To restore decorum in the courtroom, he would “stop|] talking,
lower(], his head, and peep|] over his glasses.”*® Judge Johnstone
explained that he never “needed a gavel. I suppose that habit of mine
is more effective than smashing a desk with one.... Anyway, it is
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obvious to me that a judge should never display arrogance. Humility
is essential but, still, a good judge must be firm.”" Judge Johnstone
also believed that patience was an essential trait for a judge. To
him, there was “no room on the bench for a callous person. Surely a
patient person will be better than an ill-tempered genius.”*

United States District Judge

Due to his outstanding reputation as a state circuit judge, on Aug.
25, 1977, President Jimmy Carter nominated Judge Johnstone to fill
a seat vacated by Judge James F. Gordon, a U.S. District judge for
the Western District of Kentucky.** When being considered for the
federal position, Judge Johnstone remarked that “to serve in the fed-
eral judgeship probably is the secret or private wish of every young
lawyer. But it is something you cannot plan on. Until February of this
year, the reality of such a thing did not enter my mind.”* On Oct.7,
1977, the Senate confirmed his nomination.*!

Judge Johnstone chose to remain in Western Kentucky and
conduct court proceedings in Paducah, Owensboro, and Bowling
Green.* This decision was well received. As noted by former U.S.
Rep. Ed Whitfield, the western region of Kentucky had “long been
woefully underserved by the federal judiciary.”* Judge Johnstone’s
choice to hold court locally “brought a welcome change to the
Western District of Kentucky by ending the long-accepted tradition
of cases being heard in Louisville.”* Likewise, the Courier-Jour-
nal recognized the wisdom of this choice, writing in an editorial
that, “Even though the federal courts for the Western District of
Kentucky are based in Louisville, Judge Johnstone lived in Western
Kentucky throughout his judicial career, enduring a heavy travel
burden but making the federal courts more accessible to Western
Kentucky residents.”® Traveling between Paducah, Owensboro,
Bowling Green, and Louisville to hear federal cases, Judge Johnstone
promptly earned the reputation “as a tireless workhorse who burns
the midnight oil and pushes himself.”*® He was a modern-day “circuit
rider,” traveling between the federal courthouses in Western Ken-
tucky in his old, rusty Mercedes dubbed “Old Blue,” with his wife,
Kay, driving.

As a federal judge, Judge Johnstone remained dedicated to
the principles of liberty, equality, and justice. He was known as a
“stickler” for protecting the constitutional rights of defendants.*”

He applied these deep-seeded principles by treating everyone in
his courtroom with the same fairness, respect, justice, and human
decency. One attorney believed that Judge Johnstone’s “courtroom
demeanor is so even-handed and his courtesy to the defendant is so
pronounced that when they leave they feel like they’ve gotten a fair
shake.”® Another attorney recognized Judge Johnstone as having
“great feeling for unfortunate people.”™

Phillip Shepherd, a former law clerk to Judge Johnstone and now
the chief circuit judge of Franklin County Kentucky, may have best
described Judge Johnstone’s compassion for all who appeared in his
courtroom:

[Judge Johnstone] taught us that you can’t be a great lawyer
or a great judge unless you try to understand life from the
vantage point of the prisoners, the outcasts, the disenfran-
chised, and the disinherited. He didn’t call it empathy. It was
just the way he lived. His form of legal realism was big enough
to include everyone, rich and poor, black and white, male and
female, straight and gay, bank presidents and bank robbers.”*



In Judge Johnstone’s own words, “I'm concerned about justice for
the little guy and the big guy.... I think we can get it for everybody.
And I think the system is working.”! He lived by the belief that “even
in the worst of people there is a good side. If we treat them with
dignity and respect it brings out the good and suppresses the bad.”

While Judge Johnstone handled a tremendous number of cases
during his tenure on the bench, one particular matter stands out:
his reformation of Kentucky’s prison system. Judge Johnstone’s
dedication to individual rights and the welfare of others was reflected
in his handling of a series of historic prisoners’ rights lawsuits that
reformed the prison system in Kentucky over the course of a decade.
The first suit was filed by male inmates at two state penitentiaries,
the maximum-security Kentucky State Penitentiary in Eddyville that
opened in 1887 and the medium-security Kentucky State Reforma-
tory near La Grange that opened in the 1930s.>® The inmates alleged,
among other issues, deplorable and crowded living conditions in both
of the prisons.? During the course of the litigation, Judge Johnstone
made “unannounced visits” to the prison in Eddyville where he
had just a few years before held court as a state circuit judge and
represented its inmates in pro bono work while in private practice.
On these unannounced visits, he ate the prison food, talked with the
inmates, and inspected the prison.”® An attorney described Judge
Johnstone’s actions during this prison case as showing “a concern
that some judges might not have shown.”*

In May 1980, in a historic consent decree, the state and inmates
at the two prisons settled the lawsuit.”” The consent decree became
the groundbreaking roadmap for improving the appalling prison
conditions at Kentucky State Penitentiary and Kentucky State
Reformatory. As part of the settlement, Kentucky was required to
spend $42 million over four years to improve the conditions at both
prisons.”® Moreover, the state was obligated to reduce the number of
inmates at the two prisons within a year of the settlement.?” The set-
tlement also required additional programs at both prisons, including
college-level courses, broader access to the library, additional prison
jobs, and a self-help program.® Judge Johnstone won “high marks for
his handling of the case, both from prison reform advocates and from
corrections officials.”!

Several months after the settlement, in October 1980, Judge
Johnstone visited the Kentucky State Reformatory to see whether
the agreed-upon improvements were being implemented. During
the visit, to the applause of the inmates, Judge Johnstone “took off
his jacket, rolled up his sleeves, climbed through a hole in a Ken-
tucky State Reformatory cell house wall, and slogged around in raw
sewage, ankle-deep, to get a firsthand look” at the prison.® Judge
Johnstone “got his hands dirty, ruined a pair of shoes and nearly
choked on the smell. But he learned something about plumbing and
about prisons; and he also made an impression on the convicts, who
admire a shirt-and-tie man who’s not afraid to get a little dirty.”"
During his visit, Judge Johnstone discovered that the facility was still
in horrible disrepair and described the conditions as “an emergency
situation.”®* The prison had cockroaches, broken showers, holes
in the roofs, and severe overcrowding.® Judge Johnstone’s vigilant
oversight of the consent decree brought significant improvement
to the Eddyville and La Grange prisons.® In 1992, Judge Johnstone
commended Kentucky corrections officials for taking “giant strides in
improving prison conditions in the last 12 years.”s

While lawsuits concerning the prisons in Eddyville and La Grange
involved deplorable conditions at facilities housing male inmates,

female inmates housed in the Kentucky Correctional Institution
for Women in Pewee Valley brought a class action lawsuit alleging
unsuitable conditions in their prison as well.®® In October 1980, the
women prisoners filed a class action lawsuit alleging poor condi-
tions, overcrowding, and insufficient medical care.% The suit further
alleged that Kentucky'’s female prisoners were not afforded the same
opportunities for education and rehabilitation as those that were of-
fered to male prisoners.” At the time that the suit was filed, only two
vocational courses were offered at the women'’s prison—a clerical
skills course and an upholstery course.”™ This was in contrast to the
dozens of courses offered in the men’s prisons.™

The class action lawsuit proceeded to trial in April 1982. Follow-
ing a four-week trial, Judge Johnstone issued a lengthy opinion or-
dering substantial improvements to the women’s prison.” One attor-
ney noted that Judge Johnstone’s opinion would “change the whole
face of the institution. It’s very major.”™ The Kentucky Department
of Corrections appealed Judge Johnstone’s decision in the female
inmates’ lawsuit to the U.S. Court of Appeals for the Sixth Circuit. In
the meantime, however, the corrections department undertook con-
siderable progress with the women'’s facility.” For example, in 1985,
a $5.3 million construction program, including a vocational training
center, was approved for inmates at the women’s prison.” In March
1989, the Sixth Circuit Court of Appeals reversed Judge Johnstone’s
1982 decision.” By the time the Sixth Circuit issued its decision,
however, many improvements to the women’s prison had already
been implemented.

Judge Johnstone’s dedication to prison reform in Kentucky
spanned over a decade. Through his tireless efforts of visiting
the prisons, organizing others to view the deplorable conditions,
monitoring the consent decree, and creating equal opportunities
for women prisoners, Judge Johnstone was the driving force behind
Kentucky prison reform. Kentucky ultimately spent $120 million
to improve its prison system, eradicating inhumane conditions and
increasing vocational opportunities.”™ Through Judge Johnstone’s
unwavering commitment to reform, he employed the principles in
which he believed, treating all people with dignity, equality, and
justice, no matter their place in society. By improving the living
conditions of prisoners and providing educational opportunities for
them, upon their release from prison, he hoped that they would
become better and more productive citizens. Treating prisoners
with dignity and respect epitomized Judge Johnstone’s principle of
“bringing out the good and suppressing the bad” of Kentucky’s most
vulnerable population.

Dedication to Liberty, Justice, and Equality
U.S. District Judge Thomas Russell, who succeeded Judge John-
stone, described Judge Johnstone’s greatest achievements as “his
true devotion to public service, the respect earned from the lawyers
and litigants, and his zealous pursuit of justice.”™ He explained that
“Judge Johnstone’s decisions have set a standard of excellence which
demonstrates that law can be a force in society to bring out the best
in our communities and make society a better place for all of our citi-
zens,” whether it had “been prison reform, access to education, racial
justice, sex discrimination, civil liberties, the rights of the disabled,
the environment, or criminal justice.”® Judge Russell believed that
Judge Johnstone was “a great judge and a great person.”!

Likewise, Chief Circuit Judge Shepherd believed that Judge John-
stone was “the greatest trial judge of the 20th century in Kentucky,”
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based upon his “innate understanding of the drama of the courtroom,
the art of cross-examination, the credibility of witnesses, and the
motivations of jurors.” In addition to Judge Johnstone’s tremendous
insight into courtroom dynamics, Judge Shepherd eloquently de-
scribed Judge Johnstone’s dedication to the tenets of the Constitu-
tion as follows:

[To Judge Johnstone,] the Constitution was not an abstract
set of ideas. It was the very practical foundation of liberty and
justice, deeply rooted in the concept that the only equality
that counts is equality of human dignity, not material wealth
or political power.®

The fundamental principles of liberty, justice, and equality,
grounded in our Constitution and the basis of our democracy, were
Judge Johnstone’s essence. He breathed life into these constitutional
principles through reforming the Kentucky prison system, showing
fairness and empathy for all who appeared in his courtroom, treating
all people with dignity and respect, and helping people find the
goodness in themselves. Judge Johnstone had a profound love for his
family, a genuine respect for all individuals, a deep sense of fairness
and justice, a recognition of the importance of public service, and a
powerful belief in adhering to our Constitution. Judge Johnstone’s
strong moral compass and belief in justice serve as a model for all. ®
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