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On Nov. 16, 2009, the Foundation of the Federal Bar Asso-
ciation made Justice Ruth Bader Ginsburg an Honorary Life
Fellow in a well-attended ceremony in the West Conference
Room of the United States Supreme Court Building. After
making brief remarks, Justice Ginsburg surprised the assem-
bled lawyers by opening the floor for questions. Following an
embarrassed pause—it is a rare talent to render a room of
lawyers speechless—]Justice Ginsburg fielded a wide variety of
questions with the same candor and humor that made her
what President Clinton has called “the Thurgood Marshall of

the women’s rights movement.”

In connection with the ceremony, Justice Ginsburg
consented to being profiled for 7The Federal Lawyer.
She asked that the profile focus on the struggle for
equal citizenship stature for men and women. Because
of her heavy work schedule, she also asked that the
profile be drawn from publicly available writings and
interviews as well as Fred Strebeigh’s highly recom-
mended book, Equal: Women Reshape American Law,
published last year by W. W. Norton & Company.

An Only Child of Immigrants

Joan Ruth Bader, nicknamed “Kiki,”" was born on
March 15, 1933, and grew up in the working-class im-
migrant community of Flatbush, Brooklyn, a polyglot
mixture of Italian, Irish, Jewish, and Polish families.
Her father, Nathan, emigrated from Russia when he
was 13 years old. He was a gentle and reserved man
with a sly sense of humor, who developed a modest
business manufacturing low-priced furs. Her mother,
Celia, was born in the United States but conceived in
Poland. She was a fierce intellect and prolific reader,
who graduated from high school at the age of 15. She
gave up her own dreams of college to help finance
her brother’s education at Cornell, and then she be-
came a full-time wife and mother.

Touched by Tragedy

The death of Justice Ginsburg’s older sister, Mari-
lyn, from meningitis left Justice Ginsburg an only child
at the age of two. She says that her father would have
spoiled her rotten had it not been for her mother, who

instilled both a love of reading and a drive to do the
best she could with whatever talents God gave her.
Celia made sure Justice Ginsburg did her homework
and practiced her piano and regularly took her to a
public library branch located over a Chinese restau-
rant, creating a permanent association between read-
ing and the smell of Chinese food.

Celia was diagnosed with cervical cancer the year
Justice Ginsburg entered James Madison High School.
As was common in those days, the diagnosis was kept
secret outside the family. Increasingly bedridden and
in pain, Celia continued to encourage her daughter’s
reading and studies. Justice Ginsburg sometimes did
her homework at her mother’s bedside. Celia died the
day before Justice Ginsburg’s graduation from high
school at the top of her class.

Justice Ginsburg survived these trying times by fo-
cusing on her studies. “I knew that she wanted me
to study hard and get good grades and succeed in
life so that’s what I did.”* She calls her mother the
bravest, strongest,® and “perhaps the most intelligent
person I ever knew.” She also credits her mother with
two main life lessons: to be independent and to be “a
lady” (that is, courteous in all situations). Later, when
she was a lawyer arguing before the Supreme Court,
Justice Ginsburg wore her mother’s jewelry for inspi-
ration. “I think of her often when I am in challenging
situations.”

Falling in Love at Cornell
Armed with New York state and Cornell Scholarships,



Justice Ginsburg entered Cornell in 1950. She graduated
Phi Beta Kappa in 1954, with honors in government.

At Cornell, she re-affirmed her love for good prose,
studying European literature with the novelist Vladi-
mir Nabokov. His insistence on “the right words in
the right word order” greatly influenced Justice Gins-
burg’s own writing. “He changed the way I read and
the way I write,” she says.® “To this day, I can hear
some of the things that he said.””

She also fell in love with Martin Ginsburg, a mis-
chievous kindred spirit who was one year ahead of
her at Cornell, who now says that he spent most of
his time playing on the Cornell golf team. “He was the
first boy I ever met who cared that I had a brain,” re-
calls Justice Ginsburg, and “we decided that whatever
we would do, we would both do it.”® They decided
to become lawyers.

Uncle Sam interrupted the newlyweds’ plan to at-
tend Harvard University Law School together, activat-
ing Martin, who had just finished his first year, and
posting him to Fort Sill in Oklahoma. Justice Ginsburg
gave up her admission to the school to stay with her
husband. A year later, she gave birth to their daughter,
Jane Carol, who is now the Morton L. Janklow Profes-
sor of Literary and Artistic Property Law at Columbia
University Law School. The Ginsburgs’ son, James, to-
day the chief executive officer of Chicago’s classical
record company Cedille Records, was born 10 years
later. In 1956, after two years in the Army, Martin re-
turned to Harvard, and Justice Ginsburg joined him as
an entering first-year law student.

Law school was essentially a men’s club in 1956.
Justice Ginsburg’s class of 500 held only nine women.
Women were objects of curiosity, if not condescension,
frequently assumed to be trolling for lawyer-husbands.
The pressure on the few women to prove their entitle-
ment to attend law school was intense. “You felt that
every eye was on you,” Justice Ginsburg recalls. “Every
time you answered a question, you felt you were an-
swering for your entire sex.” During her very first day
of classes, Justice Ginsburg was awed by the response
to a question volunteered by journalist Anthony Lewis,
then taking law classes as part of a university fellow-
ship. She said to herself, “He is going to be my model.
I am going to speak in class as often as he does.”'?

Cancer Strikes Again

Cancer again disrupted Justice Ginsburg’s studies.
Martin was diagnosed with advanced testicular cancer,
then considered a death sentence. Twin surgeries and
massive radiation left him effectively incapacitated for an
entire term. He was awake only a few hours a day. Jus-
tice Ginsburg shouldered his studies on top of her own,
in addition to meeting the demands of caring for their
baby. “That’s when I learned to work all night,” she wryly
remembers."! Despite this triple workload, Justice Gins-
burg kept up with her work as a member of the Harvard
Law Review. Miraculously, Martin recovered fully from
his cancer. The couple learned from this experience that
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“nothing could happen that we couldn’t cope with.

No Law Firm Would Take Her

In 1958, Martin graduated and took a job as a tax
attorney in New York City. (He is now one of the
premier tax experts in the entire country.) Rather
than be separated from her husband, Justice Ginsburg
transferred to Columbia Law School, where she again
made Law Review.

Although she graduated at the top of her class in
1959, no law firm would hire her. “The traditional law
firms were just beginning to turn around on hiring
Jews,” she remembers. “But to be a woman, a Jew,
and a mother to boot—that combination was a bit too
much.”” Indeed, she was able to get only a judicial
clerkship (with Hon. Edmund L. Palmieri of the South-
ern District of New York) through the back channel
cajoling of her mentor and friend, constitutional law
scholar Gerald Gunther. After her clerkship, Justice
Ginsburg studied Swedish law as part of her work at
the Columbia Law School Project on International Civ-
il Procedure, and she co-authored a book on Swedish
civil procedure for which she subsequently received
an honorary doctorate from the University of Lund in
1969. In 1963, she became an assistant professor at
the Rutgers School of Law in Newark, teaching civil
procedure and conflicts of laws.

The Turning Point—Reed v. Reed

From 1868 to 1971, the 14th Amendment was not
understood to guarantee equal rights and opportuni-
ties for women. During this period, the U.S. Supreme
Court “never saw a gender classification it didn’t like.”!
In 1970, a group of women law students asked then-
Professor Ginsburg to teach a course on women and
the law. She read everything available, which, she says,
“proved not to be a burdensome venture.” Her teach-
ing put her in the vanguard of the emerging women’s
rights movement, and she worked closely with a net-
work of professors, practitioners, and idealistic young
women law students seeking to change the law.

In 1971, Professor Ginsburg uncharacteristically
asserted herself, volunteering to act as co-counsel
in briefing for the Supreme Court case Reed v. Reed.
Reed presented an equal protection challenge to an
Idaho law stating that, in choosing among persons
equally entitled to administer a decedent’s estate, men
must be preferred over women. Justice Ginsburg’s
brief (following Justice Brandeis, among her “favorite
lawyers of all time”) is stocked with extralegal quotes
and citations (including Swedish economist and No-
bel laureate Gunnar Myrdal, French writer Simone de
Beauvoir, Norwegian playwright Henrik Ibsen, and
French political thinker Alexis de Tocqueville). Her
brief was central in convincing the Burger Court that
equal protection demands that laws concerning gen-
der “must rest upon some ground of difference having
a fair and substantial relation to the legislation, so that
all persons similarly circumstanced shall be treated



alike.”" Reed was the first Supreme Court decision to
invalidate a law as discriminatory on the basis of sex.

The ACLU Women'’s Rights Project

In 1972, Justice Ginsburg was named director of
the just formed Women’s Rights Project (WRP) of the
American Civil Liberties Union. The mission statement
of the WRP was “to advance, simultaneously, public
understanding, legislative change, and change in judi-
cial doctrine.”® The selection of legislative targets was
aided substantially, if inadvertently, by Solicitor Gen-
eral Erwin Griswold’s 1973 appendix to a petition for
certiorari cataloging federal statutes that differentiated
on the basis of sex. The selection of judicial targets
was less precise—cases arose from multiple sources
across the country—but Justice Ginsburg’s preference
was to pick cases that would challenge the common
belief among male judges that sex-based laws oper-
ated benignly in women’s favor. Such judges thought,
“Who wants to serve on juries? Women don’t have to
serve on juries. Who wants to work in a bar? We're
going to save women from that.”"”

To change the law, Professor Ginsburg sought to
change these judges’ perceptions, selecting cases with
strong facts and sympathetic plaintiffs, male and fe-
male, to demonstrate “that arbitrary differentials based
on sex hurt everybody—men, women, and children.
And that was the strategy, to build case by case.”®

During her tenure on the WRP from 1972 to her ele-
vation to the bench in 1980, Professor Ginsburg helped
author 34 briefs and personally argued six cases before
the Supreme Court, including the following:

e Frontiero v. Richardson, 411 U.S. 677 (1973), which
held constitutionally infirm federal statutes granting
male service members housing and medical ben-
efits for their spouses but denying those benefits to
females unless they could show that their husbands
were dependent on them for financial support;

o Weinberger v. Wiesenfeld, 420 U.S. 636 (1975), a
case dear to Justice Ginsburg’s heart, which held
that widowers as well as widows are entitled to
Social Security benefits when a wage earner dies
leaving a minor child in need of care;

e Craig v. Boren, 429 U.S. 190 (1976), the first ar-
ticulation of “heightened scrutiny” for gender dis-
crimination, overturning an Oklahoma statute that
permitted young women, but not men, to buy 3.2
percent beer when they turned age 18;

e Califano v. Goldfarb, 430 U.S. 199 (1977), invalidat-
ing “archaic and overbroad” gender-based assump-
tions in the payment of Social Security benefits; and

e Duren v. Missouri, 439 U.S. 357 (1979), invalidat-
ing a Missouri statute exempting women from jury
duty, effectively overturning Hoyt v. Florida, 368
U.S. 57 (196D).

As evidence of the compassion and interest in oth-
ers that underlies Justice Ginsburg’s somewhat re-

served exterior, she developed personal relationships
with many of the people she represented that contin-
ued long after her elevation to the Supreme Court.

Appointed to the Court of Appeals

In 1980, President Jimmy Carter named Professor
Ginsburg to the U.S. Court of Appeals for the District
of Columbia Circuit. (In the words of her husband’s
impish biography on the Fried Frank law firm’s Web
site, where he is of-counsel, she “was a lawyer before
she found better work.”) Only one Republican on the
Senate Judiciary Committee, Sen. Strom Thurmond of
South Carolina, voted against her nomination. This
time it was Martin’s turn to move to accommodate
his spouse, giving up his tenured professorship at Co-
lumbia Law School and lucrative private practice at a
leading New York City firm to join his wife in Wash-
ington, D.C. “I have been supportive of my wife since
the beginning of time, and she has been supportive of
me,” he says. “It’s not sacrifice; it’s family.”*

Taking a Seat on the High Court

In 1993, when Justice Byron White retired, President
Clinton nominated Ruth Bader Ginsburg to become
the second woman on the Supreme Court, joining
Sandra Day O’Connor. In her confirmation hearings,
she answered questions frankly and fully but refused
to predict how she would rule on hypothetical Su-
preme Court cases. She said, “Were I to rehearse here
what I would say and how I would reason on such
questions, I would act injudiciously.”® But she did ex-
plain her approach to judging:

My approach, I believe, is neither “liberal” nor
“conservative.” Rather, it is rooted in the place
of the judiciary [...] in our democratic society.
The Constitution’s preamble speaks first of We,
the People, and then of their elected represen-
tatives. The Judiciary is third in line, and it is
placed apart from the political fray so that its
members can judge fairly, impartially, in accor-
dance with the law and without fear about the
animosity of any pressure group.?!

The Senate confirmed her nomination by a vote of
96-3. Serving on the Supreme Court, she said, “is the
highest honor, the most awesome trust, that can be
placed in a judge.”*

The addition of a second woman to the Court not
only led to equal access to public restroom facilities (un-
believably, the Supreme Court’s public bathrooms, at
that time, were open for men but not for women before
9 a.m.) but also incrementally expanded the Court’s out-
look. “A system of justice is richer for diversity of back-
ground and experience,”* says Justice Ginsburg.

The Culmination of Change
As a member of the Court, Justice Ginsburg had the
honor of writing the 7-1 majority opinion in United



States v. Virginia, 518 U.S. 515 (1996), which opened
the state-sponsored Virginia Military Institute (VMD) to
women and effectively concluded the equal protec-
tion revolution begun by Reed. Justice Ginsburg re-
gards the VMI case “as the culmination of the 1970’s
endeavor to open doors so that women could aspire
and achieve without artificial constraints.”** Her opin-
ion held that gender-based distinctions are subject to
“heightened scrutiny” requiring an “exceedingly per-
suasive justification” to survive an equal protection
challenge, the functional equivalent of strict scrutiny.
The VMI case “was not really about women,” Justice
Ginsburg has explained. “Instead, VMI was about a
State that invested heavily in a college designed to
produce business and civic leaders, that for genera-
tions succeeded admirably in the endeavor, and that
strictly limited this unparalleled opportunity to men.”*

The sole dissenter on the VMI case was Justice Sca-
lia, who is Justice Ginsburg’s closest colleague on the
Court. “No matter how overworked and tired T feel,
he can always say things that make me laugh.”® Their
friendship persists even as their ideologies may clash.
“I love him. But sometimes I'd like to strangle him.”?’

Moving Forward

During her tenure on the Court, the ideological bal-
ance has shifted rightward. Justice Ginsburg takes a
philosophical view of the shift. “You know that these
important issues are not going to go away. They are
going to come back again and again. There’ll be an-
other time, another day.”” One change that she still
hopes for is an express recognition in the Constitution
(like Justice Hugo Black, she carries a copy of the
Constitution with her at all times) of gender equality.
Ours is the “oldest written constitution still in force in
the world,” and it “contains no express provision re-
garding discrimination on the basis of gender.”®

A more pressing problem concerns Justice Gins-
burg’s recent surgery for pancreatic cancer, one of the
deadliest cancers known. The cancer was caught ear-
ly, and her chances for recovery are hopeful. Justice
Ginsburg is fundamentally an optimist and says that
“you never know in life whether something is going
to work out to your advantage even if it seems to
be a terrible impediment.” Like her inability to find
work at a New York law firm, so devastating at the
time, which turned out to be a blessing in disguise.
“So many times, what seemed to be ill fortune turned
out to be, instead, a stroke of luck.”®' As one of her
heroes, Abigail Adams, said, “It is not in the still calm
of life, or the repose of a pacific station, that great
characters are formed. The habits of a vigorous mind
are formed in contending with difficulties.”* TFL

Phil Schatz is a partner at Wrobel & Schatz LLP in New
York City, a commercial litigation boutique, and the
vice president of the Federal Bar Association’s South-
ern District of New York Chapter.
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