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Lawyers who practice law in federal court generally
practice in either the civil or criminal arena. Those who
practice in the civil arena are accustomed to broad
discovery rules that allow the parties—through initial
disclosures requests for admission, requests for produc-
tion of documents and things, and interrogatories—to
obtain a preview of the other side’s evidence and to
discover facts that are significant to the preparation

or defense of the case and known only to the opposite
party. Depositions, which are used in nearly every civil
case, are another powerful discovery device that allow
the parties to question opposing witnesses under oath
before trial and to commit them to their testimony.
They also give the lawyers a flavor of the personalities
of the witnesses they may cross-examine at trial.

Limited Nature of Discovery in Federal Criminal
Cases

In contrast to civil discovery, discovery in federal crim-
inal cases is significantly more restricted. For starters,
federal criminal discovery, which is primarily governed
by Rule 16 of the Federal Rules of Criminal Procedure,
is not mandatory.! It is triggered by the defendant,
who then incurs reciprocal discovery obligations. And,
when the defendant does request discovery from

the government, there are no timelines prescribing
how far in advance of trial the discovery must be
produced.? Most problematically, however, Rule 16
contains no requirement that the government provide
the defense with a witness list before trial. Rather, in
non-capital federal criminal cases, the defense often
hears witnesses’ names for the first time when they
are called at trial.?

In theory, our federal criminal justice system is one
of the most advanced and transparent systems in the
world. But the failure of the federal criminal discovery
rules to require the disclosure of witness lists before
trial is inconsistent with the principles of basic fairness
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that underlie criminal cases and runs counter to rules
adopted in the vast majority of states? and the United
States military,” which require that the accused be no-
tified before trial of the witnesses to be called against
him or her. Rule 16 is also at odds with the ABA Stan-
dards for Criminal Justice, which include provisions
for the discovery of prosecution-witness lists.®

The American Bar Association (ABA), the military,
and those states that require pre-trial exchange of
witness lists all recognize that the names and criminal
histories of potential government witnesses are critical
to the preparation of an adequate defense. In addition
to recognizing and attempting to equalize the power
disparities between individual defendants and the
federal government—which has virtually unlimited
investigative resources—expanded discovery, includ-
ing disclosure of witness lists, encourages not only a
more equitable system but also a more efficient one. By
providing criminal defendants with sufficient informa-
tion to make informed decisions about whether to plea,
such disclosures result in more accurate determinations
of guilt or innocence and have the practical effect of
increasing pleas, shortening trials, reducing the number
of appeals, and minimizing surprise at the trial.”

Historical Background on Efforts to Liberalize

Rule 16

To address these concerns at the federal level, a sub-
stantial effort was made in the 1970s to amend Rule 16
to allow for broader discovery in criminal cases.® The
proposed amendments “enlarge[d] the scope of the
defendant’s discovery to include ... a list of the names
and addresses, plus record of prior felony convictions,
of all witnesses the prosecution intend[ed] to call
during its case-in-chief.” The proposed rule required
both the government and the defendant to turn over
witness lists in every case, capital or non-capital, and
required that witness lists be furnished to the adver-



sary upon that party’s request.!’ After exhaustive study and consider-
ation, the Judicial Conference adopted the proposed modifications to
Rule 16 and forwarded them to the Supreme Court for promulgation.
The Supreme Court, in April 1974, forwarded the proposed changes
to Congress for review and approval.!!

Days before the amendments were to go into effect, however,
Congress suspended the effective date of the witness-disclosure
provisions so that it could study the proposed revisions and conduct
hearings. At those hearings, the Department of Justice (DOJ)
vigorously opposed the proposed witness-disclosure requirements,
arguing that disclosing the identities of government witnesses before
trial would pose an untenable risk of witness harm and intimidation.
In concluding that such “risk is not as great as some fear that it is,”
the House Judiciary Committee apparently relied in part on the testi-
mony of Harry Steward, then U.S. attorney for the Southern District
of California, in whose district a pilot program had been conducted
to test the impact of mandatory pre-trial disclosure of witness lists.
California had been chosen for the pilot program since its courts had
for decades followed the witness-disclosure procedures outlined in
the proposed amendments. To no one’s great surprise, the evidence
before the committee “indicate[d] that there ha[d] been no unusual
problems with witness intimidation in that district.”?

In his testimony, Steward thus eschewed the notion that mandato-
ry discovery of witness lists would result in or create an insurmount-
able risk of witness tampering or harm. Emphasizing the court’s safety
valve function, he added, “We have not had any untoward results by
following this program, having in mind that the courts will, and have,
excused us from discovery where the circumstances warrant.”® The
chief trial attorney for the Federal Defenders of San Diego Inc., who
also testified before the House, also refuted the government’s purport-
ed reasons for opposing the witness disclosure amendments:

The government in one of its statements to this committee
indicated that providing the defense with witness lists will
cause coerced witness perjury. This does not happen. We
receive government witness lists as a matter of course in the
Southern District, and it’s a rare occasion when there is any
overture by a defense witness or by a defendant to a govern-
ment witness. It simply doesn’t happen except on the rarest of
occasion. When the government has that fear it can resort to
the protective order.'

In a similar vein, the House Judiciary Committee observed that
numerous states required prosecutors to turn over a list of wit-
nesses prior to trial, and, like the Southern District of California,
“these states ha[d] not experienced unusual problems with witness
intimidation.”®® The committee was thus “convinced that in the usual
case there is no serious risk of danger to prosecution witnesses from
pre-trial disclosure of their identities.”*® And although there may be
risk of danger in exceptional cases, the proposed rule would be “ca-
pable of dealing with those exceptional instances while still providing
for disclosure of witnesses in the usual case.”” Accordingly, the com-
mittee “endorse[d] the principle that witness lists are discoverable”
after finding that “broader discovery ... will contribute to the fair and
efficient administration of criminal justice by aiding in informed plea
negotiations, by minimizing the undesirable effect of surprise at trial,
and by otherwise contributing to an accurate determination of the
issue of guilt or innocence.”*

Notwithstanding the House’s approval of the proposed wit-
ness-disclosure provisions, the Senate version of the bill, which the
Conference Committee adopted, did away with the disclosure pro-
visions.' To justify itself, the Conference Committee merely offered
the following summary statement:

[A] majority of the conferees believe it is not in the interest

of the effective administration of criminal justice to require
that the government or the defendant be forced to reveal the
names and addresses of its witnesses before trial. Discourage-
ment of witnesses and improper contact directed at influenc-
ing their testimony, were deemed paramount concerns in the
formulation of this policy.*

The Need for Reform

Remarkably, in the more than 40 years since Congress rejected the
proposed witness-disclosure provisions, no meaningful action has
been taken to bring Rule 16 in step with the rules adopted by the
military and the majority of states and advocated for by the ABA.
This is notwithstanding that most legal scholars and federal criminal
practitioners agree that such reform is both necessary and long over-
due.*! As one district judge observed several decades ago, “the idea
that the prosecution should furnish an accused before trial in any
criminal case with its witness list is not so revolutionary.”?* Rather,
the need for expanded discovery in criminal cases—in particular, for
pre-trial disclosure of witness lists—is an essential component of a
fair criminal justice system that yields accurate results. Additionally,
and of paramount importance, requiring the pre-trial provision of
witness lists enables criminal defendants to adequately prepare for
trial and to respond to the government’s evidence, thereby giving
maximal effect to a defendant’s right, enshrined in the Constitution’s
Sixth Amendment, to confront witnesses against him.

Further, even assuming the DOJ’s professed concern about the
potential for witness harm is not entirely illusory, a rule requir-
ing pre-trial discovery of witness lists would in no way preclude a
court from exercising its discretion to issue a protective order or to
prevent disclosure altogether where circumstances so warrant. An
adequate safety valve thus exists in cases where witness intimidation
or harm is actually a real risk.?® In our view, however, the need to
invoke such safeguards would be exceedingly rare given the lack of
any persuasive evidence that early disclosure of witness identities
necessarily imperils government witnesses or leads to other abuses.
This argument, which was flatly rejected by the U.S. attorney for the
Southern District of California, finds support in neither the experi-
ences of the several states in which such disclosure is required, and
where the vast majority of cases involving violent crimes are tried,?
nor in the experiences of federal practitioners who know that wit-
ness intimidation is simply not an issue in the overwhelming majority
of federal criminal cases.

Early disclosure of witness lists is even more imperative today in
light of the increasing complexity of federal criminal cases and the
volume of discovery produced by the government in those cases. In-
deed, it is not uncommon for the government to produce hundreds of
thousands of pages of discovery in even run-of-the-mill federal cases,
making meaningful review of such discovery not merely difficult, but
often impossible. Requiring parties to exchange witness lists, then,
would alleviate some of the burden on defense counsel by enabling the
use of targeted search terms, including the names of witnesses.
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Conclusion

No credible reasons for the federal criminal justice system’s reluc-
tance to require the production of witness lists before trial have been
articulated in the 43 years since the issue was last taken up by the
Supreme Court. On the other hand, many reasons compel the un-
dertaking of renewed efforts to amend Rule 16 to include mandatory
disclosure of witness lists sufficiently in advance of trial. In addition
to enhancing judicial efficiency, avoiding unnecessary trial delays,
and ensuring reliable outcomes at trial, such a rule is necessary to
ensure that our federal criminal justice system can vindicate the
foundational principle that an accused is entitled to a fair trial. Be-
cause discovery of the names of prospective government witnesses is
essential to the preparation of an adequate defense, neither the fear
of witness harm nor any burden on the government occasioned by
pre-trial discovery of witnesses should be permitted to outweigh the
presumptively innocent criminal defendant’s right to a fair opportu-
nity to mount a defense. If, as Justice William J. Brennan cautioned
over 55 years ago, “we are to continue to maintain that our system of
criminal justice, if not favoring the accused, at least keeps the scales
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evenly balanced in his contest with the state,”® we must reconsider
allowing federal criminal defendants advance notice of the witness-
es to be called against them. In short, the federal criminal justice
system succeeds in many ways in providing critical protections to
defendants that should be commended. But as to the disclosure of

witness lists, it is far behind and must catch up. ®
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