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 Today, the medical benefits of cannabis have become more 

widely accepted within the medical community.3 And state legisla-

tures have enacted laws permitting the use of medical cannabis to 

treat designated health conditions. To date, approximately 30 states 

and the District of Columbia have passed legislation permitting the 

use of medical cannabis.4 In light of this growing trend, employers 

have faced a legal dilemma: Must employers accommodate the use 

of medical cannabis where permitted by state law despite the federal 

prohibition on marijuana use under the CSA? 

To make sense of recent court decisions that have weighed in on 

employee rights as well as employer obligations with respect to these 

laws, it is important to focus on whether the specific law in question 

provides specific antidiscrimination protections to medical cannabis 

registry participants. The existence of such protections has practical 

implications regarding whether the employer must accommodate the 

employee’s known medical cannabis use. 

Absent Federal Protections, Whether Medical Cannabis  
Use Must Be Accommodated Is a Matter of State Law
The Americans With Disabilities Act (ADA) and its amendments do 

not prohibit discrimination based on an individual’s current illegal 

drug use nor do they require employers to make accommodations 

for current illegal drug users.5 Per the ADA’s definition, illegal drugs 

include “the use of one or more drugs, the possession or distribution 

of which is unlawful under the Controlled Substances Act.”6 As a 

Schedule I controlled substance, marijuana falls squarely within that 

definition. 

Absent federal antidiscrimination protections for medical can-

nabis users, employees must rely on protections afforded to them 

under state law. But many of the early statutes legalizing medical 

cannabis did so without providing any explicit employment protec-

tions for medical cannabis users. For example, in Curry v. Miller-

Coors, Inc., an employee with hepatitis C used medical marijuana 

and subsequently failed his employer’s drug test.7 Because Colorado’s 

Medical Cannabis Amendment8 did not provide specific employment 

protections, the Colorado District Court held Colorado’s antidiscrim-
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ination law does not extend so far as to shield a disabled employee 

from the implementation of his employer’s standard policies against 

employee misconduct.9 Similarly, in Ross v. Ragingwire Telecom-

munications, Inc., the plaintiff suffered from back pain, used medi-

cal marijuana, failed a drug test, and was terminated.10 The California 

Supreme Court held, “nothing in the text or history of the Compas-

sionate Use Act suggests the voters intended the measure to address 

the respective rights and obligations of employers and employees.”11 

Still other state statutes legalizing medical cannabis specifically 

exempt employers from their scope entirely. New Jersey’s Compas-

sionate Use Medical Marijuana Act (CUMMA) shields qualifying users 

of medical marijuana from civil penalties and other administrative 

actions, but “nothing in this act shall be construed to require … 

an employer to accommodate the medical use of marijuana in any 

workplace.”12 Despite this exemption, the plaintiff in Cotto v. Ardagh 

Glass Packing, Inc. brought an action against his employer who put 

him on an indefinite suspension after testing positive for medical 

cannabis, arguing CUMMA and the New Jersey Law Against Discrim-

ination compelled his employer to provide an accommodation.13 The 

New Jersey District Court disagreed with the plaintiff, noting the 

plaintiff had not alleged he was discriminated against based on his 

disability (neck and back pain) but rather he alleged the discrimina-

tion was based on the employer failing to accommodate his medical 

marijuana use by waiving the drug test.14 The court further noted, 

CUMMA “does not mandate employer acceptance—or, more par-

ticularly, to waive a drug test—of an employee’s use of a substance 

that is illegal under federal law.”15 Because CUMMA provided no 

employment law protections but rather exempted employers from its 

coverage, the employer was justified in its refusal to accommodate. 

In Emerald Steel Fabricators, Inc. v. Bureau of Labor and 

Industries, the Oregon Supreme Court had an opportunity to address 

the issue of pre-emption, asking: Must state laws legalizing the use of 

medical cannabis yield to federal law?16 In Emerald Steel, an employ-

ee was discharged after revealing his use of medical cannabis.17 On 

behalf of the plaintiff, the Oregon Bureau of Labor alleged disability 

discrimination under Oregon law.18 The employer argued that the 

plaintiff had engaged in “illegal drug use” and that the CSA pre-empt-

ed Oregon’s Medical Marijuana Act to the extent the statute “affirma-

tively authorizes the use of medical marijuana.”19 The Oregon Supreme 

Court agreed that Oregon’s Medical Marijuana Act was pre-empted 

by the CSA because “affirmatively authorizing a use that federal law 

prohibits stands as an obstacle to the implementation and execution of 

the full purposes and objectives of the [CSA].”20 The court’s ruling was 

limited in application because it dealt specifically with pre-emption 

of state legalization of medical cannabis—it did not address whether 

employment-based protections were pre-empted. Because Oregon’s 

Medical Marijuana Act did not provide specific antidiscrimination 

protection for medical cannabis users, the court did not have the op-

portunity to address whether antidiscrimination protections provided 

to medical cannabis users conflict with the CSA.

A Growing Number of State Laws Prohibit Discrimination Against 
Medical Cannabis Users
Following the ruling in Emerald Steel, courts and commentators 

alike suggested that a statute that clearly and explicitly provides 

employment protections for medical marijuana users could lead to 

a different result.21 State legislatures have since passed legislation 

providing such protections to cannabis registry participants. Current-

ly, of the 30 states that have legalized medical cannabis, only 10 have 

enacted such legislation: Arizona, Connecticut, Delaware, Illinois, 

Maine, Minnesota, Nevada, New York, Oklahoma, and Rhode Island.22 

As speculated, recent decisions have found that state laws authoriz-

ing the use of medical cannabis are not pre-empted by the CSA. 

In Noffsinger v. SSC Niantic Operating Co., LLC, the District 

of Connecticut found that the CSA did not pre-empt a Connecticut 

statute that affirmatively authorizes the use of medical cannabis 

and explicitly bars employment discrimination for an employee’s 

otherwise state-authorized use.23 In reaching that conclusion, the 

court agreed with the plaintiff that the CSA does not regulate the 

employment relationship and found that the CSA does not make it 

illegal to employ a marijuana user, nor does it purport to regulate 

employment practices in any manner.24 The court also concluded the 

CSA contains a provision that explicitly indicates Congress did not 

intend for the CSA to pre-empt state law “unless there is a positive 

conflict between that provision of this subchapter and that state law 

so that the two cannot consistently stand together.”25 

In Barbuto v. Advantage Sales and Marketing, LLC, the 

Massachusetts Supreme Judicial Court considered whether adverse 

action for the treatment of a disability with medical cannabis was 

considered disability discrimination.26 Although the Massachusetts 

law legalizing medical cannabis did not specifically prohibit em-

ployment discrimination based on an employee’s medical cannabis 

registry participation, it provides that patients shall not be denied 

“any right or privilege” on the basis of their medical marijuana use.27 

And Massachusetts’s statute prohibiting handicap discrimination 

provides that it is an “unlawful practice … for any employer … to 

dismiss from employment or refuse to hire [any person] … because 

of [the person’s] handicap…, unless the employer can demonstrate 

that the accommodation … would impose an undue hardship to the 

employer’s business.”28 Because Massachusetts’s antidiscrimination 

statutes are to be construed liberally for the accomplishment of their 

purposes,29 the court reasoned: “Where a handicapped employee 

needs medication to alleviate or manage the medical condition 

that renders her handicapped, and the employer fires her because 

company policy prohibits the use of this medication, the law does 

not ignore the fact that the policy resulted in a person being denied 

employment because of her handicap.”30 The court further noted: 

“By the defendants’ logic, a company that barred the use of insulin 

by its employees in accordance with a company policy would not be 

discriminating against diabetics because of their handicap, but would 

simply be implementing a company policy prohibiting the use of a 

medication.”31 The court concluded, “the termination of the employ-

ee for violating that policy effectively denies a handicapped employ-

ee the opportunity of a reasonable accommodation, and therefore is 

appropriately recognized as handicap discrimination.”32 In reaching 

this conclusion, the court acknowledged marijuana is a Schedule I 

controlled substance under the CSA, but noted, “To declare an ac-

commodation for medical marijuana to be per se unreasonable out of 

respect for federal law would not be respectful of the recognition of 

Massachusetts voters, shared by the legislatures or voters in the vast 

majority of states, that marijuana has an accepted medical use for 

some patients suffering from debilitating medical conditions.”33

Other court decisions have avoided the issue of pre-emption en-

tirely, finding termination of the employee for medical cannabis use 

is properly viewed as a form of disability discrimination. For instance, 

in Coles v. Harris Teeter LLC, a former employee, who suffered 
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from glaucoma and had a valid medical marijuana prescription, 

brought an action against his employer for disability discrimination in 

violation of the District of Columbia Human Rights Act after he failed 

a drug test and was allegedly terminated for violating the employer’s 

substance-abuse policy.34 There, the court found, together with evi-

dence of the employer’s inconsistent enforcement of the policy, that 

there was enough evidence to “raise a plausible inference that Coles 

might have been terminated because of his disability.”35 

Finally, if an employer maintains a drug-free workplace policy in 

a state that provides specific protections for medical cannabis reg-

istry participants, the employer may also be required to determine 

whether waiver of the prohibition on cannabis use is a reasonable 

accommodation to the policy. Such was the ruling in Barbuto, where 

the court held that the employer had a duty to help the disabled 

employee devise an accommodation.36 In Barbuto this included 

engaging in the interactive process to determine whether an alter-

native, equally effective treatment to medical cannabis was available 

to the employee such that the employer would not have to make an 

exception to the company’s policy. 

Barbuto and Noffsinger illustrate the need for employers to 

conduct a state-by-state assessment to determine whether they 

must accommodate an employee’s use of medical cannabis. Some 

state statutes protect employees from discrimination based on their 

participation in a medical cannabis registration program and require 

an employer to determine whether an accommodation is possible. 

State specific antidiscrimination provisions, however, do not provide 

employees carte blanche to use cannabis. Rather, an employer may 

still consider whether an employee’s medical cannabis use would 

pose an undue hardship on their business. 

An Employer May Still Show Accommodating Medical  
Cannabis Use Poses an Undue Burden
The two most common burdens that interfere with an employer’s 

ability to accommodate medical cannabis are workplace safety 

and the existence of federal contracts. If an employee maintains 

a safety-sensitive position such as a crane operator, truck driver, 

or machinist, an employer likely won’t have trouble showing that 

accommodating the employee’s use of medical cannabis to treat an 

underlying condition places an undue burden on the business. And 

this remains true even where the employee’s use of medical cannabis 

is during nonwork hours and the employee does not report to work 

under the influence. 

Because the federal government still considers marijuana to be 

a Schedule I illegal drug, federal employees and contractors are 

subject to the Drug-Free Workplace Act, which provides that com-

panies receiving a federal contract of $100,000 or more or a federal 

grant of any size must maintain a drug-free workplace policy.37 And 

contractors who work for the federal government must demonstrate 

employee compliance as a condition of continued employment. Fail-

ure to comply with the Drug-Free Workplace Act can result in the 

suspension of payment or the termination of a contract for default. 

Before making employment decisions based on an employee’s 

known medical cannabis use, employers—especially those with a 

national practice—would be wise to determine whether the employ-

ee’s medical cannabis use must be accommodated. State-specific 

protections for medical cannabis registry participants may require 

the employer to accommodate the use of medical cannabis during 

nonwork hours. Where the employee is afforded antidiscrimination 

protections under state law, the employer must determine whether 

accommodating the employee places an undue hardship on their 

business. Considerations include whether they hold federal con-

tracts, whether the employee is in a safety sensitive position, and 

whether the employee has any medically effective alternative to 

treatment that would not violate the employer’s workplace policy. 
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