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STANDARD OF CAUSATION
FOR RETALIATION IN
FEDERAL SECTOR TITLE Vil
CASES AFTER NASSAR

DANIEL WATSON

itle VII protects employees from

retaliation, but the nature of the

causal connection between an adverse

action taken by an employer and the
participation of an employee in protected
activity has long been the subject of debate.
Until recently, the debate has centered on the
interpretation of the word “because” as used in
the statute. The anti-retaliation provision of Title
VII declares that it is an:

unlawful employment practice for an employer to discriminate

against any of his employees or applicants for employment

... because he has opposed any practice made an unlawful

employment practice by this subchapter, or because he has

made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under this
subchapter.!

“Because” could mean that something was “a” cause or “the”
cause of a result. In the parlance of the anti-retaliation provision of
Title VII, these two interpretations are referred to as a “motivating
factor” or a “but-for” cause.

In 2013, the Supreme Court seemingly settled this question in
University of Texas Southwestern Medical Center v. Nassar.? In

that case the Supreme Court determined that the “because” in this
provision required the employer’s action to be the but-for cause of
the adverse action. However, in the five years since Nassar was de-
cided, the Equal Employment Opportunity Commission (EEOC) has
developed a legal theory that allows the EEOC to continue applying
motivating factor analysis to federal sector cases while applying
but-for cause to private sector cases. The EEOC’s bifurcation of
retaliation causation standards suffers from a variety of flaws and is
ultimately inconsistent with Title VII and Nassar.

This article examines the history of but-for causation in federal
antidiscrimination statutes, the Supreme Court’s decision in Nassar,
and the EEOC’s response to the ruling. After examining the EEOC’s
bifurcation of causation standards in response to Nassar, this article
concludes that, because of the unique incentive structure in the
EEOC, the only way to achieve an accurate and consistent interpre-
tation of the law is to allow agencies to appeal EEOC interpretive
determinations to federal court.

Title VII Introduction

On July 3, 1964, propelled by the death of President John F. Ken-
nedy and the political strength of President Lyndon B. Johnson, the
Civil Rights Act became law with the explicit purpose of preventing
discrimination on the basis of race, color, religion, sex, or national
origin.? These protections were bolstered by the prohibition of retal-
iation against an employee for opposing an unlawful, discriminatory
employment practices.* In 1972, these protections were extended to
federal employees.
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Antidiscrimination laws are enforced in federal sector employ-
ment through internal agency mechanisms, the Merit System Protec-
tion Board (MSPB), the EEOC, and federal district court. Although
some federal employment discrimination cases do make it to federal
district court, and the MSPB hears mixed cases involving discrimina-
tion, the great majority of federal employment discrimination cases
are adjudicated by the EEOC.5

The EEOC’s enforcement guidance is of particular significance
to federal employers both because the vast majority of federal cases
go through the EEOC and also because of the effective inability of
federal agencies to seek review of EEOC determinations. Although
employees and applicants for employment are given a cause of action
in federal district court if they do not like the outcome of a final
EEOC decision, Title VII contains no such provision for federal agen-
cies.” Thus, when the EEOC interprets a statute adverse to agency
management of its workforce, there is no remedy for the federal
employer.® Such is the case in the current disagreement between the
Supreme Court and the EEOC over what causation standard to apply
to federal sector retaliation claims under Title VII.

Title VIl But-For Causation History

But-for causation is a concept borrowed from tort law that considers
liability to be established through cause in fact, meaning that the
tortious action was necessary for the harm to occur.’ The default
interpretation of a tort-like statute that uses “because of” causal
language is that it requires but-for causation.!” The Civil Rights Act of
1964 originally used “because of” language in both § 703’s prohibition
of discrimination and § 704’s protection of employees who alleged
discrimination.!! However, several Supreme Court decisions served
as the catalyst for Congress to rework the language of § 703 in the
Civil Rights Act of 1991.12

In Price Waterhouse v. Hopkins, the courts were faced with a
plaintiff bringing a complaint under a mixed motives theory.'® The
plaintiff alleged that her accounting firm considered her sex as a
factor in determining not to make her a partner.'* At trial, the D.C.
District Court found that although there were other reasons for not
selecting the plaintiff for partner, Price Waterhouse had impermissi-
bly considered the plaintiff’s sex in making its decision.!* However,
Price Waterhouse could avoid equitable relief by demonstrating
through clear and convincing evidence that the plaintiff would still
not have been selected even if sex had not been considered.!* On
appeal, the D.C. Circuit Court upheld the decision of the lower court,
except that it found that clear and convincing evidence that non-se-
lection would still have occurred not only barred equitable relief, but
prevented liability.!”

When the case reached the Supreme Court, the issue was framed
as whether the plaintiff bore the burden of proof to demonstrate that
the prohibited consideration was the but-for cause of the adverse
action or whether the plaintiff could simply demonstrate that it was a
factor at all.'® The Court ended up somewhere in the middle, finding
that but-for causation was not an initial burden on the plaintiff, but
that the defendant could use the absence of but-for causation as
an affirmative defense once discrimination was proven (not just
alleged).” Finally, the defendant only had to prove this defense by
preponderance of the evidence.?

In the aftermath of this decision, Congress determined that
intentional discrimination on the basis of race, color, religion, sex, or
national origin (i.e., status-based discrimination) deserved a stricter
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standard for liability and passed the Civil Rights Act of 1991.2! Under
the new standard, if a plaintiff could demonstrate that membership
in protected class was a “motivating factor” then the employer would
be liable for a prohibited personnel practice.? However, this provi-
sion was not made applicable to § 704 of the civil rights act dealing
with retaliation. That section was left unchanged with its “because”
language intact.?

In the wake of the Civil Rights Act of 1991, the circuits developed
their own approaches to handling the “because” language in § 704,
all determining that the failure of the 1991 amendments to address
§ 704 preserved the Price Waterhouse analysis in relation to that
section.?* It was not until 2009 in Gross v. FBL Financial Services
Inc. that the Supreme Court addressed the question through the
context of another antidiscrimination statute also modified by the
Civil Rights Act of 1991.%

The But-For Proxy War Over the ADEA

Understanding the court’s analysis of the Age Discrimination in
Employment Act of 1967 (ADEA) is important for two reasons. First,
the ADEA was modeled on Title VII with nearly identical language
and is thus instructive.?® Second, the Supreme Court’s analysis of

the ADEA in Gross directly influenced the outcome of Nassar.?” In
effect, the court’s discussion of the ADEA’s “because of” language
served as a proxy conversation for its analysis of “because of” lan-
guage in Title VII left unchanged by the Civil Rights Act of 1991.

In Gross v. FIBL, the Court addressed the “because” language in
the ADEA and moved past simply allowing lack of but-for cause as
an affirmative defense, determining that the plaintiff actually bore
the burden of persuasion to demonstrate that retaliation was the
but-for cause of the adverse action.?® The Court distinguished the
ADEA from Title VII in regard to Price Waterhouse’s burden-shifting
framework, but explicitly addressed the effect of the Civil Rights Act
of 1991’s changed standard for status-based discrimination on other
non-addressed provisions.?’ The Court reasoned that if the Civil
Rights Act of 1991 amended some portions of the ADEA and Title
VII but not others, then that conscious decision should be respected
and the changed standard for liability should not be read into other
portions of the statute.® It is of importance to note that in addition
to not judicially extending the Civil Rights Act of 1991, the Court
also opined that the modifications to Title VII prevented the previous
interpretations of that statute from controlling language identical to
the pre-Civil Rights Act of 1991 language in other antidiscrimination
statutes.”

The MSPB was the first administrative forum to apply the Court’s
rule in Gross, reversing an administrative judge who had failed to
apply the rule.?” The case in which the MSPB applied Gross was
appealed to the EEOC and the EEOC adopted the conclusion of the
MSPB without addressing the question of whether it would abide by
Gross.®

The EEOC did not stay undecided for long. By December 2010
the EEOC published an opinion adopting some interesting reasoning
from Fuller v. Gates, a federal district court case out of the Eastern
District of Texas, to determine that Gross did not apply to federal
employers.* In Fuller, Judge Charles Everingham IV reasoned that
an action for relief for federal employees under the ADEA did not
arise under the “because of” language of § 623 prohibiting retaliation
but rather under the section added in 1974 (§ 633a), which extended
age discrimination protection to federal employees.* That section



stated: “All personnel actions affecting [federal employees] shall be
made free from any discrimination based on age.”® Judge Evering-
ham suggests that the past precedent that applied the pre-Gross
standard to both public and private retaliation claims was no longer
applicable since Gross had changed the prima facie requirement

for a retaliation case.?” No explanation is given as to why modifying
a specific standard would invalidate precedent concerning the ap-
plicability of the standard to federal employees. Under this dubious
legal reasoning, private employees still had to meet Gross’s but-for
standard, but public employees were allowed to proceed under the
“motivating factor” standard. This analysis, adopted by the EEOC,
allowed the EEOC to continue applying the “motivating factor”
standard and Gross in relation to federal employees. In adopting this
analysis the EEOC conveniently overlooked that it had used § 623 as
the basis for how § 633a was to be effectuated in thousands of cases
since the law was adopted.®

Outside of the EEOC, the Fuller approach was largely rejected
by other trial courts.?® However, some of the cases that rejected
the motivating factor as the appropriate standard still accepted
that a federal employee brought a claim under § 633a and not §
623.4° Most of the appeals courts found a creative way to not an-
swer the question of whether Gross’s but-for cause requirement
applied to federal employees.*! The D.C. Circuit was the only ap-
peals court to fully adopt the position that even post Gross, but-
for cause was not required to establish liability. In the majority
opinion in Ford v. Mabus, the court provides a lengthy analysis to
support its conclusion and works hard to distinguish Gross from
applying to federal employment.*

In Ford, the lower court applied the mixed-motive burden-shifting
analysis of Price Waterhouse to the plaintiff’s ADEA claim.* The par-
ties cross appealed, with the employee challenging the lower court’s
standard of what constituted a motivating factor and the employer
claiming that but-for should have been the standard in light of Gross.*
The D.C. Circuit creatively adopted the Supreme Court’s determina-
tion in Gross that Title VII precedent did not constrain ADEA interpre-
tation in order to avoid Price Waterhouse’s analysis of “because of”
and then found that Gross did not apply since federal employees were
protected by the “exceedingly broad” conclusory language in § 633a
that affirmed federal employees should “be free from discrimination
based on age.”® Finding that federal employees were protected by this
broad language instead of § 623 effectively freed the D.C. Circuit to
announce whatever standard suited its fancy, and it chose to apply the
motivating factor analysis that the Civil Rights Act of 1991 had codified
for status-based discrimination in Title VII.4¢

Key to the D.C. Circuit’s analysis of a cause of action arising
under § 633a was the exclusion of the federal government from the
definition of employer used in § 623.4” Although the creation of an
entirely different regulatory scheme under the conclusory language
of § 633a is an uncomfortable position, it was at least plausible in
light of the Supreme Court’s decision in Gomez-Perez v. Potter that
(1) § 633ais the provision under which federal employees had to
bring a claim and (2) that the provision was broad enough to include
a prohibition of retaliation.*® However, as Judge Karen LeCraft Hen-
derson’s concurring opinion in Ford points out, setting up an entirely
different standard under § 633a goes beyond the court’s reasoning in
Gomez and seems to unnecessarily fracture the statute.*

Regardless of the minority position of Ford and Fuller and in
deference to the EEOC’s position on discrimination law, the MSPB

reversed its decision in Bowmarn and adopted the motivating factor
analysis for federal-sector cases arising under § 633a.>° With the
EEOC and the MSPB adopting this rule, the battle was effectively
lost for federal employers arguing for but-for causation under the
ADEA.

Extending Gross and its Progeny to Title VII
In 2013, the Supreme Court finally addressed the but-for language in
Title VII's anti-retaliation provision. In Nassar, the court addressed
a mixed motive retaliation claim under 42 U.S.C. § 2000e-3 based on
the alleged retaliatory application of a hospital’s hiring policy.”* The
question of relevance that reached the Supreme Court was what
standard of proof was required by the “because of” language in Title
VITI's retaliation provision (§ 2000e-3), language identical to the pro-
visions in the ADEA addressed by Gross.” In light of that similarity
and the cross applicability, Justice Anthony Kennedy, delivering the
majority opinion, found Gross instructive in determining the stan-
dard for Title VII's retaliation provision.>* >

In his opinion, Justice Kennedy begins by establishing that the
default interpretation of causation for a tort-like personal injury
claim is one of but-for causation.” Referencing common law, the Re-
statement of Torts, and scholars, Kennedy urges that in the absence
of contrary statutory indications, this default rule must be applied.?

Kennedy next provides a Gross-like analysis of the progression
from Price-Waterhouse to the Civil Rights Act of 1991 and the impli-
cation by omission of that statute not extending the motivating factor
standard of liability to Title VII's retaliation provision.”” Kennedy
heavily relies on Gross and finds the conclusions of the Court on the
meaning of the “because of” language in the ADEA and implication of
the structure of the statute particularly persuasive in the interpreta-
tion of Title VIL.?®

Kennedy gives particular attention to countering the argument
offered by the respondent that the “motivating factor” standard ap-
plied to status-based discrimination should apply to retaliation cases
because retaliation is included by implication in the section of the
statute prohibiting status-based discrimination.” The respondent’s
argument was that since the federal employer provisions of Title VII
and the ADEA prohibiting status-based discrimination have been
read to include a tacit prohibition of retaliation, then the specific sec-
tion prohibiting status-based discrimination should likewise be read
to include retaliation and thus retaliation should be analyzed under
the “motivating factor” standard.®

Not only is this inconsistent with the statute choosing specifi-
cally to apply the “motivating factor” standard to only the provision
prohibiting status-based discrimination, Kennedy points out that
case law cited by the respondent to bolster this argument concerns
statutory provisions that are not subject to the structural subdivision
that Title VII contains.®! It is in this portion of Kennedy’s analysis
that Nassar provides a hint as to whether the federal employment
section of Title VII should be treated as incorporating the same regu-
latory scheme as the private sector provisions. Kennedy holds up the
ADEA’s federal provision as broad language that was interpreted as
its own regulatory scheme in Gomez, but fails to apply that analysis
to the federal provision of Title VIL.®* Possible reasons for this omis-
sion are addressed below.

In addition, Kennedy specifically addressed the EEOC’s Compli-
ance Manual and declined to extend Skidmore or Chevron defer-
ence to the EEOC’s interpretations, finding that the two arguments
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offered justifying the EEOC’s application of the motivating factor
standard for status-based discrimination “lack the persuasive force
that is a necessary precondition to deference under Skidmore.”s%
The EEOC manual in question applied to retaliation by federal and
nonfederal employers and established uniform guidance on the bur-
den of proof for both.® This is important since there was no reason
for Kennedy to distinguish between retaliation as related to federal
employment or private sector employment since both were subject
to the same EEOC guidance and were treated indistinguishably by
the EEOC in regard to retaliation.®

The EEOC and MSPB Reaction to Nassar

After declining to reach the question of whether Nassar’s analy-

sis applied to the federal sector in a couple of cases,*” the EEOC
dismissed the applicability of Nassar in a footnote of a July 2014 de-
cision.® The footnote summarily stated that since the language of the
ADEA and Title VII provision contained a broad summary statement
and did not employ “because of” language, the but-for standard of
Gross and Nassar was not applicable to federal sector employees.®
This footnote quickly became the touchstone of EEOC “analysis” of
Nassar.™ For their part, the MSPB again began by applying Nassar
to federal sector cases,” but in Savage v. Department of the Army,
it again reversed course in deference to the EEOC.™ In one simple
footnote, the EEOC created a separate regulatory system for federal
employees.

Creating Two Classes of Retaliation Is Not Consistent With the
Letter or Intent of the Law

A Separate Federal Scheme Is Not Required by Gomez

Although never directly addressed by the EEOC, the first problem
with the EEOC’s decision to set up separate standards for retaliation
under the public and private sector provisions of Title VII was that it
ran contrary to long-standing EEOC precedent. In fact, the EEOC’s
silence on the issue creates a considerable amount of confusion. Up
until 2015, Office of Federal Operations (OFO) opinions on federal
sector cases routinely cited 42 U.S.C. § 2000e-3 as the statutory
justification for the prohibition of federal sector retaliation.” In fact,
one of the OFO’s favorite bludgeons, the proposition that Title VII's
protection against retaliation is “exceptionally broad,” comes from

a case analyzing the protection provided by § 2000e-3 to federal
employees.™ Enforcement Guidance failed to distinguish between
the private and federal sector employment.™ One could thus be
forgiven for being confused by the EEOC’s about-face in arguing that
§ 2000e-3 no longer applies to federal employment.

Thankfully, when the MSPB decided to adopt the EEOC determi-
nation on the applicability of Nassar to federal employees, the board
addressed the elephant in the room.”™ In Savage, although the MSPB
acknowledged that § 2000e-16 was long presumed to incorporate
§ 2000e-3, the MSPB clarified that the Supreme Court in Gomez
determined that § 2000e-16 does not in fact incorporate § 2000e-3.7
Thus, Nassar did not apply, and the EEOC was free to adopt a rule
inconsistent with Nassar in its application of § 2000e-16.7 Unfortu-
nately, this narrative is a misinterpretation of dicta in Gomez and not
supported by a more thorough analysis of the holding in that case.

The question in Gomez was whether § 633a, the federal sector
provision of the ADEA, included an unstated prohibition against
retaliation.” The question of whether § 2000e-16 incorporated
§ 2000e-3 was explicitly not before the court.® In addition to being
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dicta, the statement in Gomez that § 2000e-16 “does not incorporate
the provision prohibiting retaliation” was being used by the Court to
illustrate how a broad provision such as the federal sector provision
of Title VII and the ADEA could be seen to include an unstated
prohibition of retaliation.®! This was of particular importance in the
context of the ADEA since the federal employee provision explicitly
stated that it “shall not be subject to, or affected by, any provision

of this chapter”® In the ADEA, the Court was faced with a dilem-
ma: either find that the federal protection provision incorporated

the rest of the statutes protection by extension, find that federal
employees are not protected by the ADEA from retaliation, or find
that the broad language of the federal section created a completely
independent set of protections. The first option being statutorily
foreclosed and the second unpalatable, the Court elected to find that
the status-based language of § 633a actually included by implication
a prohibition of retaliation.

In Title VII, the Court was not faced with this dilemma. This
express exclusion of the applicability is nowhere to be found in Title
VITI's federal employee section.®® Although it does not specifically
incorporate those provisions, for 35 years courts have defined the
specific employment practices prohibited by § 2000e-16 through the
lens of § 2000e et seq. Possibly this difference in construction of the
two sections is why the Court in Nassar failed to hold up Title VII's
federal employee provision as an example of a provision creating its
own regulatory scheme while affirming that was the case with the
ADEA % To use dicta intended to affirm the extension of § 2000e-16
to retaliation cases to sever that section from the previous three de-
cades of explication and application seems suspect at best, especially
when such an action requires the creation of a separate regulatory
scheme for federal employees.

The EEOC’s Scheme Violates the Intent of the Statute and Nassar
Although it may be difficult to attribute to Congress the foresight of
structuring Title VII to protect civil rights and enable the effective
management of employees, Justice Kennedy argues in his majority
opinion in Nassar that reading Title VII's causation standards as writ-
ten does pursue these goals.*

First, Kennedy highlighted the growing number of frivolous
retaliation claims inundating the judicial and administrative system.®
Kennedy’s concern stemmed from the fact that between 1997-2012
the number of retaliation claims had nearly doubled and outpaced
all other claims but race-based discrimination.’” However, these
numbers are even starker when looking at the federal sector data.
According to the latest federal sector report covering fiscal 2014, 48
percent of complaints filed in federal sector employment discrimina-
tion alleged reprisal.®®

This is of importance because of the number of frivolous com-
plaints. Comparing the percentage increase in retaliation complaints
and the minimal increase in the number of cases where discrimina-
tion was found, the increase in retaliation cases largely represents an
increase in frivolous allegations.®

Justice Kennedy was particularly concerned that since retaliation
could be claimed at any time with little factual predicate other than
a previous complaint, there would be an incentive for employees to
allege retaliation as leverage to fight employers managing their work-
force.”’ Although the agency might win at trial, the lower causation
standard advocated by Nassar would create a significant risk of wast-
ing employer resources defending against these frivolous allegations.”!



In addition to wasting resources, giving retaliation the same
motivating factor analysis as is applied to status-based discrimina-
tion could make it difficult to get rid of employees that should be
terminated for others reasons.” If this is a concern in the private
sector, it is more of a concern for federal employers who are often
unwilling to invest the requisite resources or unable to get rid of the
malefactors.”

Thus, according to Kennedy, reading Title VII to allow for moti-
vating factor analysis in retaliation cases would be clearly “inconsis-
tent with both the text and purpose of Title VIL.”

Recommendation

The basic reason for the different treatment of retaliation under

§ 2000e-3 and § 2000e-16 is that two different courts are setting

the rules. Because federal agencies are unable to appeal adverse
rulings from the EEOC, the EEOC is free to construct the secondary
regulatory scheme described above. The easiest way to solve this
problem is by amending Title VII to allow federal agencies to appeal
cases to federal court in much the same way as employees, giving the
Supreme Court the opportunity to provide consistency across the
private and public sectors.”

Federal court oversight of EEOC interpretation of the Civil Rights
Act is particularly important because the agency’s interpretive rules
are not subject to Administrative Procedure Act (APA) require-
ments.” Although the actual regulations published at 29 C.F.R.

§ 1614 are subject to notice and comment procedures, interpretive
rules contained in enforcement guidance and management direc-
tives are not subject to such review.”” These lessened requirements
are justified as interpretive rules that do not have the weight of
law.”® However, since federal agencies cannot appeal adverse EEOC
decisions, EEOC interpretive rules practically have the weight of
law for federal agencies. This situation was less intolerable when the
standards for private employers and federal agencies were the same
because there was at least one interested group (private employers)
who could take the EEOC to task in federal court. Bifurcating the
two contexts without giving agencies the ability to appeal adverse
decisions isolates federal-specific EEOC interpretations from ac-
countability, which is arguably the antithesis of the intent of the APA.

The EEOC, along with the MSPB, is also unique in that its regu-
lations are directly relevant for the management of the civil service,
in which agencies have a vital interest. EEOC interests are by design
single-focused on eliminating discrimination. However, in order to
achieve the tension to balance interests, agencies should be allowed
to challenge EEOC determinations to an uninterested, neutral forum
where the correct balance between protecting federal employees and
the efficiency of the civil service can be achieved.

Conclusion

Allowing agencies to appeal adverse EEOC decisions to federal court
is the only way to achieve the predictability and uniformity necessary
for a well-functioning legal system. The EEOC serves a needed and
important role, but to allow the EEOC to be judge, jury, and execu-
tioner in federal employment cases without the option of appeal is

to invite inequity and abuse. Justice Kennedy should not be the only
one concerned with the frivolous abuse of process that can occur in
the EEOC. Requiring that retaliation be proven to the but-for cause
standard is both true to the statute and consistent with its purpose.
Allowing agencies to appeal to federal court is the only way to sort

out the mess of the current bifurcated approach in the EEOC and
could prevent future divergence further undermining the efficiency
of the civil service. ®
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