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Federal courts, which govern lawyer conduct under their inher-

ent authority powers, are generally “informed” as to standards of 

attorney professionalism from a variety of sources, including federal 

precedent and statutes, and also from state law and regulations.3 

State bar associations have generally included expectations of civility 

in their respective professional rules, which govern the conduct of at-

torneys in both state courts and federal courts sitting in given state.4 

For example, the “Rules Governing the Utah State Bar” provide that 

“conduct that may be characterized as uncivil, abrasive, abusive, 

hostile, or obstructive impedes the fundamental goal of resolving 

disputes rationally, peacefully, and efficiently. Such conduct tends 

to delay and often to deny justice. Lawyers should exhibit courtesy, 

candor and cooperation in dealing with the public and participating 

in the legal system.”5 In Florida, the “Professional Expectations of 

the Florida Bar Standing Committee on Professionalism” provides 

that “candor and civility must be used in all oral and written commu-

nications.”6 While professionalism is paramount in so many areas of 

the practice of law, its absence during litigation and trial has the most 

profound consequences for a client. 

If an attorney does not comport his or her behavior in federal 

court to the standard of conduct provided by local ethics rules, then 

that conduct will affect the client during the close negotiations and 

joint drafting of instructions and verdict form. Most district courts 

require adverse counsel to consult with one another prior to calendar 

call and then again during trial to harmonize each party’s proposed 

jury instructions and verdict interrogatories into one, joint document 

for each jury instruction and verdict form.7 Those documents will 

address both federal law claims and, if present, state law claims as 

well. In complex matters, such harmonization will, out of necessity, 

require close and civil communication with your adversary. 

Generally, even if the court requests the documents earlier 

pursuant to a case management order or standing administrative 

order, you cannot avoid this late-night exercise in collegiality by 

drafting and submitting the documents ahead of trial. Evidence and 
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testimony adduced at trial, legal rulings, and timing issues often 

drive significant revisions to whatever you have previously drafted 

or submitted to conform the submissions to the evidence.8 What 

that means for the federal trial attorney is that the history of your 

conduct and demeanor with your adversary during the course of 

litigation and trial will definitely affect your adversary’s willingness to 

compromise and get to “yes” on issues in the instructions and verdict 

form that are important to you, your case, and your client. If the past 

tenor of your pre-trial or trial discourse has been acrimonious, it is 

somewhat unreasonable to expect an adversary to suddenly embrace 

all of your suggested revisions and amendments with open arms as 

you go through the long evening of creating the joint jury instruc-

tions and verdict form. In other words, you may believe you have 

won the war of words before that evening, only to lose the battle in 

the last moment.

Jury instructions and the verdict form are the only road maps the 

jury has with them in their room during deliberation. Most trial attor-

neys will tell you not to underestimate the importance of the content 

and the impact the instructions and verdict form will have upon the 

jury’s decisions. Therefore, you want the instructions and the form 

to reflect your client’s position on the law as it applies to the facts of 

your case. While there are certain pattern jury instructions available, 

which reduce some of the disagreements as to form, those pattern 

instructions are neither complete nor perfectly applicable without 

revision in all factual circumstances. You will have to negotiate in a 

collaborative fashion with your adversary over the ultimate instruc-

tions given to the jury. The instructions will then drive the formula-

tion of the verdict form and so your final draft of the the instructions 

will affect the final verdict form.

This is not to say that professionalism during your federal litiga-

tion and trial should be driven merely by self-interest. Rather, keep 

in mind your ethical duty to your client to effectively represent that 

client.9 To effectively and zealously advocate for your client, you 

should be sure to comport yourself in a manner consistent with the 

the high standards of federal and applicable state law that will not 

detrimentally affect your ability to achieve the desired results of your 

client. If you have previously dampened the atmosphere of collegial-

ity and collaboration with your adversary during litigation and trial, 

you have harmed your client’s chances of success. In other words, 

professionalism during litigation and trial is not only an aspiration for 

all trial lawyers, but also the hallmark of successful trial lawyers. Be 

sure to measure your conduct before and during trial with this ideal 

in mind. At some point during a federal jury trial, you will be locked 

in a room with your adversary late at night. 
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