
At Sidebar

It’s been a while since December 2015, when the 

Federal Rules of Civil Procedure underwent their 

last overhaul. And much has been said about these 

2015 Amendments. (Consider, for example, the new 

“proportionality” requirement that upended discovery 

procedure.1) But, while drafting a motion to stay, it 

occurred to me that little has been said about the 2015 

Amendment to Rule 1, which my motion had invoked. 

My invocation of this often-overlooked rule led me to 

investigate how federal courts have interpreted it. I 

found that Rule 1 has considerable more bite than I 

had thought. 

It bears mentioning at the outset that the Federal 

Rules of Civil Procedure make no provision for “many 

… standard procedural devices [that] trial courts 

around the country use every day in service of Rule 1’s 

paramount command: the just, speedy, and inexpen-

sive resolution of disputes.”2 A motion to stay is one 

such unregulated device.

Confirming that the Rules “are not all encompass-

ing,” the Supreme Court recently highlighted Rule 1’s 

importance.3 And for good reason. Rule 1 contains a 

paramount mandate: The Rules “should be construed, 

administered, and employed by the court and the 

parties to secure the just, speedy, and inexpensive 

determination of every action and proceeding.”4 (The 

italicized text represents the language added by the 

2015 Amendment.) It is unsurprising, then, that the 

Advisory Committee Notes on the 2015 Amendments 

“emphasize[d] that just as the court should construe 

and administer these rules to secure the just, speedy, 

and inexpensive determination of every action, so the 

parties share the responsibility to employ the rules 

in the same way.”5 It’s hard to quarrel with this noble 

goal. “There probably is no provision in the federal 

rules,” says a leading commentator, “that is more 

important than this mandate.”6

But does this new language have any teeth? The 

Advisory Committee Notes, after all, made it clear that 

this amendment “does not create a new or indepen-

dent source of sanctions. Neither does it abridge the 

scope of any other of these rules.”7 Is this new duty on 

the parties and their counsel symbolic? 

Although it might be too early to call it a trend, 

some federal judges have made a point to highlight 

this newfound responsibility on the parties. Most 

lower courts, then, have held or implied that the 2015 

Amendment added considerable bite to Rule 1. In  

one of the earliest cases interpreting this amendment,  

a district court remarked that an attorney’s “rhetorical 

antics and commentary in this litigation do a  

distinct disservice to … [Rule 1’s] goal.”8 The court 

emphasized that the “parties” are now “obligated to  

[en]sure the ‘just, speedy, and inexpensive’ resolution 

of all matters.”9 Another district court interpreted the 

amended Rule 1 as outright “direct[ing] the parties 

to cooperate to conduct discovery in the interest of 

expediency and fairness.”10 Meanwhile, one appellate 

court invoked Rule 1 to support its holding that “when 

a defense or objection is futile in the sense that the 

law bars the district court from adopting it to dismiss, 

to require the assertion of the defense or objection in 

an initial motion to dismiss, on pain of waiver, would 

generally be to require the waste of resources, con-

trary to Rule 1.”11

These decisions make perfect sense. For one 

thing, they comport with the Advisory Committee 

Notes, which recognize that “the administration of 

civil justice regularly include pleas to discourage 

over-use, misuse, and abuse of procedural tools that 

increase cost and result in delay. Effective advocacy 

is consistent with—and indeed depends upon—co-

operative and proportional use of procedure.”12 For 

another, they recognize that, in this era of “congested 

dockets,”13 Rule 1’s new duty on the parties must take 

an added force. And lower courts have required the 

parties to live up to the end of their bargain, holding 

counsel responsible, too.14

The upshot is that federal litigators might want to 

take note of these developments. Again, it is true that 

Rule 1 is not a sword with which to cut down a rule 

of civil procedure. But it cannot be said that it lacks 

teeth. It may make all the difference when it comes to 

those devices that are unregulated by the rules. Per-

haps those attorneys and parties who comport with 
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Rule 1’s “paramount command” will reap the 

rewards of promoting efficiency. But those 

that violate it—say, by engaging in games-

manship and invoking unregulated proce-

dural devices at the last minute and in bad 

faith15—will be discouraged and ultimately 

deterred from doing so. 
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