
At Sidebar

When Congress authorized federal courts to exercise 

diversity jurisdiction of the First Judiciary Act of 1789, 

1 Stat. 78, it said nothing about corporations.1 Ques-

tions quickly arose regarding whether a corporation 

qualified as a “citizen” capable of suing and being sued 

in federal court. In one of the earliest cases to address 

the issue, Bank of United States v. Deveaux,2 the 

Court recognized that a corporation was “certainly 

not a citizen” but nevertheless held that a corpora-

tion could invoke federal diversity jurisdiction when 

the corporation’s shareholders were all citizens of a 

different state from the defendants.3 With jurisdiction 

dependent on the citizenship of each shareholder, 

courts required specific averments of citizenship as 

to each stockholder4 and complete diversity between 

all stockholders, on the one hand, and all opposing 

parties, on the other hand.5 

Even as the Court announced Deveaux, it strug-

gled with its conclusion. During that same term, in 

Hope Insurance Co. of Providence v. Boardman,6 

the Court wrote: 

[A]s the individual members are constantly 

changing by the transfer of stock, it is impos-

sible to ascertain at any precise moment who 

are the individuals who constitute the corpo-

rate body; and it would at any time be in the 

power of a corporation defendant to evade the 

jurisdiction of the court, by taking in a new 

member who should be of the same state with 

the plaintiff.

. . . 

The reason of giving jurisdiction to the courts of 

the United States in cases between citizens of 

different states, applies with the greatest force 

to the case of a powerful moneyed corporation 

erected within, and under the laws of a par-

ticular state. If there was a probability that an 

individual citizen of a state could influence the 

state courts in his favour, how much stronger is 

the probability that they could be influenced in 

favour of a powerful moneyed institution which 

might be composed of the most influential 

characters in the state. What chance for justice 

could a plaintiff have against such a powerful 

association in the courts of a small state whose 

judges perhaps were annually elected, or held 

their offices at the will of the legislature?

Bound by precedent, despite its concerns, the 

Court again held that the corporation’s citizenship was 

that of each of its stockholders.7 

Not until Louisville, Cincinnati & Charleston 

Railroad v. Letson,8 did the Court overrule Deveaux 

and hold: 

[A] corporation created by and doing business 

in a particular state, is to be deemed to all 

intents and purposes as a person, although an 

artificial person, an inhabitant of the same state, 

for the purposes of its incorporation, capable of 

being treated as a citizen of that state, as much 

as a natural person. . . . [and with regard to] the 

manner in which it can sue and be sued, it is 

substantially, within the meaning of the law, a 

citizen of the state which created it, and where 

its business is done, for all the purposes of 

suing and being sued.9

Later, in Marshall v. Baltimore & Ohio Railroad,10 

the Court reasoned that a corporation should be con-

sidered a citizen of its state of incorporation because 

courts could presume that a corporation’s shareholders 

were citizens of the state of incorporation11 

During congressional debates in the effort to codify 

Letson, many argued that it did not further the goals 

of diversity jurisdiction (i.e., opening federal courts to 

those who might suffer from local prejudices against 

out-of-state parties) because a corporation could 

manipulate federal jurisdiction by choosing to incorpo-

rate in a state other than where it conducted nearly all 

of its business.12 In 1958, over 100 years after Letson, 

Congress granted statutory citizenship to corpora-

tions, deeming them “a citizen of any State by which 
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it has been incorporated and of the State where it has its principal 

place of business.”13 

Although Congress bestowed special citizenship status upon 

corporations, with few exceptions, it has not bestowed citizenship 

upon other business entities, such as partnerships, limited partner-

ships, joint-stock companies, limited liability companies, and similar 

entities.14 As a result, any unincorporated association is still subject 

to the Deveaux rationale, which bases the entity’s citizenship on 

that of each of its members.15 Over the years, the Court has had the 

opportunity to revisit the issue. For instance, in Carden v. Arko-

ma Associates,16 the Court was faced with the question of whether 

a limited partnership’s citizenship must be based on not only the 

citizenship of its general partners but also that of its limited partners. 

Refusing to apply Letson to other artificial entities, the Court noted 

that, when Congress adopted 28 U.S.C. § 1332(c), it addressed 

corporations only without providing for any other artificial entity 

although many new forms existed by 1958.17 Despite the fact that 

many unincorporated entities are similar to corporations, the Court 

concluded that Congress, not the Court, should decide which types 

of entities should be accorded citizenship: “Which of them is entitled 

to be considered a “citizen” for diversity purposes, and which of their 

members’ citizenship is to be consulted, are questions more readily 

resolved by legislative prescription than by legal reasoning.” 18

Other than for certain limited purposes such as the Class Action 

Fairness Act, 28 U.S.C. §1332(d)(10), in the 60 years since Congress 

granted corporations citizenship status, it has not granted citizenship 

to other business entities, instead characterizing them all as unin-

corporated associations despite judicial invitation and other requests 

to recognize them as citizens in their own right.19 This congressional 

inaction has resulted in leaving courts to determine an unincorpo-

rated association’s ability to sue or be sued in federal court using the 

citizenship standard announced over 200 years ago in Deveaux. This 

rule is not only outdated, but often prevents out-of-state defendants 

from invoking federal diversity jurisdiction, which is the fundamental 

purpose of the federal diversity statute. For instance, an out-of-state 

citizen who owns a limited partnership interest or is a member of a 

limited liability company that has a dispute with that entity is only 

subject to suit in state court because, if he sues or is sued by the 

unincorporated association, his own citizenship destroys complete 

diversity because his citizenship is imputed to the entity. Likewise, 

in a derivative action involving an unincorporated association owned 

by two members of diverse citizenship, the suit cannot be brought 

in federal court because, regardless of realignment of the entity, 

complete diversity will be absent because both opposing members’ 

citizenships are imputed to the entity. These problems may be avoid-

ed if an unincorporated association is considered a citizen of that 

state of formation when properly formed under any state law that 

recognizes it as a separate legal entity. 

The Deveaux rule also forces parties to incur unnecessary costs 

to research the citizenship of each of its members to determine 

whether diversity exists and wastes judicial resources due to the 

absence of a clear basis to determine whether diversity jurisdiction 

exists, which often is not raised until a post-judgment appeal.20 As 

business entities have become more complex, the determination of 

their citizenship has likewise become more complicated. Unlike 200 

years ago when natural persons were typically the shareholders of 

corporations, current business organizations often entail unincor-

porated associations having other unincorporated associations as 

members, which unincorporated members may also be owned by 

other entities. So the inquiry does not end with a determination of 

the entity’s immediate members. The inquiry often requires research 

into ownership of its members’ members and those members’ mem-

bers until a natural person or corporation is reached and citizenship 

is then imputed through the ownership chain to the unincorporat-

ed association. Because the ownership details of unincorporated 

associations are generally not publicly available, a defendant must 

either remove a case based on “information and belief”21 or obtain 

discovery in state court, if possible, before the removal period 

expires.22 The needless cost of discovery or investigation into the 

details of every member of an unincorporated association to discern 

the entity’s citizenship could be avoided by statutory recognition that 

an unincorporated association is a citizen in its own right, based on 

its place of formation and principal place of business, for purposes of 

diversity jurisdiction. Likewise, a statutory provision that determines 

citizenship based on objective factors such as state of incorporation 

and principal place of business avoids the waste of judicial resources 

that results from voiding a judgment when a nondiverse member of 

the unincorporated association is discovered on appeal. 

While a business entity’s citizenship is critical for subject matter 

jurisdiction, it is also relevant to the personal jurisdiction analysis. “A 

court may assert general jurisdiction over corporations when their 

affiliations with the state are so ‘continuous and systematic’ as to 

render them essentially at home in the forum state.”23 The “paradigm 

forum” is an “individual’s domicile,” or, for corporations, “an equivalent 

place, one in which the corporation is fairly regarded as at home.”24 A 

corporation’s “home” mirrors its corporate citizenship, (i.e., state of in-

corporation) and principal place of business (i.e., its “nerve center”).25 

Relying on Carden, appellate courts universally hold that, for 

purposes of diversity jurisdiction, the citizenship of an unincorporat-

ed association, such as a limited liability company, is determined by 

the citizenship of all of its members.26 But courts reject this analysis, 

however, when assessing general jurisdiction over an unincorporat-

ed association in the context of personal jurisdiction.27 Relying on 

language in Daimler AG v. Bauman,28 some courts have held that a 

limited liability company, like a corporation, is “at home” in its state 

of formation and state of its principal place of business, without 

regard to the citizenship or contacts of its members.29 Other courts, 

however, have held that an unincorporated association is a citizen of 

its own state of organization and principal place of business, and yet 

others have held that an unincorporated association is a citizen of its 

state of formation, principal place of business and all states in which 

its owners are citizens.30 The absence of statutory citizenship for 

unincorporated associations has thus resulted in some courts conflat-

ing the test for citizenship for purposes of diversity jurisdiction with 

the test for purposes of general personal jurisdiction, while others 

differentiate those issues and apply different tests. 

Congress’ continued failure to recognize properly formed unin-

corporated associations as legal entities separate from their members 

by bestowing citizenship status upon them in their own right under-

mines the purpose of the diversity jurisdiction statute. It also forces 

the courts to ignore the separate legal status of properly formed 

unincorporated associations and apply an outdated fiction that any 

legal entity other than a corporation is no more than an aggregation 

of its members whose citizenships must be based on that of each of 

its members. This creates unnecessary cost to the parties, wastes ju-

dicial resources, and has resulted in inconsistent decisions applying 
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different standards to discern related issues. Accordingly, Congress 

should act to recognize that a properly formed legal entity has a 

separate existence from its individual members and grant citizenship 

to that entity for purposes of diversity jurisdiction.  
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my first year after law school, and she has counseled me 

numerous times over the years about my career deci-

sions and has been willing to help in any way she can to 

advance my career. She also flew to Chicago to speak at 

my wedding, which meant the world to me.” 

“Before interning in her chambers after my first year 

of law school, I had never even worked in an office; all 

my prior work experience was in restaurants and on 

construction sites. She took me under her wing and 

encouraged me to take every opportunity I could to learn 

about the court, work on a variety of cases, and observe 

proceedings in front of other judges,” echoes Battles. 

“Judge Irizarry affectionately refers to her clerk’s chil-

dren as her grandclerks. She never forgets to ask how 

they are doing, or to fawn over their pictures. Her annual 

gathering of former clerks feels more like a big family 

reunion,” adds Chen. “Even now, nearly a decade after 

I clerked for her, Judge Irizarry never fails to send me a 

text message every Nov. 11 wishing me a happy Veterans 

Day. It is incredibly thoughtful and means the world to 

me—and is just one small example of how much she 

cares about people.”  

Judge Irizarry is keenly aware of her privileged 

position as a trailblazer for women of color. A dedicated 

mentor to students and attorneys alike, Judge Irizarry is 

an active member of many bar and judicial associations. 

Judge Irizarry has participated in many CLE programs 

as well as programs to foster diversity within the legal 

profession at all levels, particularly in the federal courts. 

She is a fellow of the New York State Bar Foundation 

and was president of the Association of Hispanic Judges 

from 1997 to 2002. She also has served on the Eastern 

District’s Criminal Justice Act Panel Committee, where 

she spearheaded the implementation of a mentoring 

program to increase the diversity of qualified applicants 

to the Criminal Justice Act Panel.

“Diversity matters,” she asserts. “It matters to our 

communities. It matters to the litigant who comes to 

court full of fear and anxiety and is immediately com-

forted by seeing someone who looks like her. I am living 

proof that others like me of color who grew up poor can 

achieve their dreams.”  
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