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 “The statute, first passed in 1863, includes an ancient legal 

device called a ‘qui tam’ provision (from a Latin phrase meaning 

‘he who brings a case on behalf of our lord the King, as well as for 

himself’). This provision allows a private person, known as a ‘relator,’ 

to bring a lawsuit on behalf of the United States, where the private 

person has information that the named defendant has knowingly 

submitted or caused the submission of false or fraudulent claims to 

the United States. The relator need not have been personally harmed 

by the defendant’s conduct.”2 Too often, attorneys with no knowl-

edge or experience in this area of the law file a case because of the 

potential value. Granted, everyone needs to start somewhere, but the 

FCA differs from typical civil and criminal cases in many procedural 

ways and can have serious repercussions for the plaintiff and their 

attorney.

The allure of bringing FCA3 cases has steadily increased over 

the past 20 years with the health care sector comprising the largest 

number of both cases and total dollar recovery. On Dec. 21, 2017, the 

U.S. Department of Justice (DOJ) announced that in fiscal year 2017, 

FCA settlements totaled $3.7 billion, with $2.4 billion involving the 

health care industry.4 In 1987, three qui tam matters were filed; yet, 

in 2017, 491 qui tam matters were filed.5 “In addition to combatting 

health care fraud, the FCA serves as the government’s primary civil 

remedy to redress false claims for government funds and property 

under government programs and contracts relating to such varied 

areas as defense and national security, food safety and inspection, 

federally insured loans and mortgages, highway funds, small business 

contracts, agricultural subsidies, disaster assistance, and important 

tariffs.”6 This brings us to an important nuance of the FCA—the 

government knowledge inference doctrine, which was a focus of the 

CVS case.7

The purpose of this article is to provide a procedural history of 

the case and to explain the government knowledge inference doc-

trine, which played a pivotal role in the dismissal of the CVS case and 

the subsequent upholding by the Third Circuit. 

Case Analysis
In 2009, relator Anthony R. Spay filed under seal, in U.S. ex rel. 

Spay v. CVS Caremark Corp.,8 a qui tam action on behalf of the 

U.S. government, alleging FCA violations. The relator was a regis-

tered pharmacist with nearly 35 years of experience in the pharmacy 

industry. The relator “claimed that this allegedly false information 

resulted in the government paying the sponsors more than they were 

actually entitled to during the reconciliation period. According to 

Spay, the defendants did this by populating prescriber ID records 

with ‘dummy IDs,’ which the defendants claimed were used to 

replace erroneous ID data.”9 Notably, this case relied on the FCA pre-

Fraud Enforcement and Recovery Act of 2009.10,11 

In June 2011, the United States declined to intervene in this 

action. Subsequently, in August 2011 the first amended complaint 

was filed alleging that various practices by the defendants resulted in 
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false claims being presented by defendants to the Centers for Medi-

care & Medicaid Services (CMS) under the Medicare Part D pro-

gram.12 On April 23, 2012, the defendants filed a motion to dismiss, 

which the U.S. District Court for the Eastern District of Pennsylvania 

denied in its entirety. Factual and expert discovery commenced, 

resulting in over 1.4 million pages of documents and over 30 witness 

depositions. The relator’s counsel subsequently filed a motion to 

appeal with the Third Circuit, which was argued on Nov. 10, 2016, 

before the panel of Chief Judge D. Brooks Smith, Judge Theodore A. 

McKee, and Judge L. Felipe Restrepo.13 

This is where the transition to the government knowledge infer-

ence begins. “The ‘government knowledge inference’ helps distinguish, 

in FCA cases, between the submission of a false claim and the knowing 

submission of a false claim—that is, between the presence and ab-

sence of scienter.”14 This means that, “the government must be aware 

of the false claims and didn’t need the assistance of private parties to 

ferret them out. And if the government knew about the information 

yet did nothing, then the government probably thought the suit mer-

itless and any private action was apt to be spurious, driven only by the 

lure of the act’s sizable damages.”15 This rationale is what the Eastern 

District of Pennsylvania utilized in dismissing the initial action. 

In his Third Circuit opinion, Judge McKee honed in on two items 

related to the “doctrine.” First, he suggested that the “government 

knowledge inference might be more aptly named a ‘government 

acquiescence inference,’ as knowledge alone on the part of the gov-

ernment is insufficient to establish an FCA defense.”16 And, second, 

he focused on the two-prong test: “(1) the government knew about 

the alleged false statement(s), and (2) the defendant knew that the 

government knew.”17 In CVS, the Third Circuit concluded that the 

first prong was met; however, there was inadequate evidence to meet 

the second prong. Hence, 

While it is true that both the government and contractors 

throughout the industry knew what was happening, there is 

no evidence of any explicit approval from the government to 

Caremark of this temporary work-around. More importantly, 

this evidence of what was occurring in the industry does not 

establish that Caremark knew that CMS was aware of the 

practice of using dummy prescriber IDs. Indeed the record 

shows that Caremark was simply hopeful that its use of the 

dummy IDs would be acceptable. Thus, the circumstances 

here are somewhat different than the usual case where the 

government knowledge inference has been applied. Drawing 

reasonable inferences in Spay’s favor, as we must, the evi-

dence does not demonstrate Caremark’s knowledge for pur-

poses of the second prong. We agree with Spay and the amici 

that the district court erred in relying upon the government 

knowledge inference in dismissing these claims based on the 

dummy prescriber IDs. 

If an entity is going to invoke the government knowledge infer-

ence defense, it is important that both prongs are met. Ultimately, 

the district court’s order granting the motion to dismiss was granted. 

Conclusion
Importantly, no specific proof of intent to defraud the government is 

required. But, what is required is for the two-prongs of the govern-

ment knowledge inference to be met. CVS proffers a notable expla-

nation of various facets of the FCA, as well as the defense known as 

government knowledge inference. Overall, counsel should consider 

this case before filing. 
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