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NINTH CIRCUITAFFIRMS LONG-
STANDING ANTITRUST EXEMPTION
FOR MLB, RULES THAT IT EXTENDS
10 MINOR LEAGUE PLAYERS

JERRY GOLDSMITH

f you spend any amount of time following professional sports, you have likely heard players,

coaches, commentators, and league officials speak about the virtue of competition for their

leagues. The idea that competition is always a good, purifying venture for professional

sports is a routine talking point by those associated with the leagues. But when it comes to
these professional sports leagues’ views—specifically, Major League Baseball’s (MLB)—on the
enforcement of the Sherman Act, the usual benefits of competition seem to disappear. MLB is
structured to stymie some aspects of a competitive environment, and the law supports it doing so.

The latest example of a court’s view on this anticompetitive
behavior came on June 26, 2017, when the Ninth Circuit affirmed
a district court’s dismissal of a class action lawsuit filed by Minor
League Baseball (MiL.B) players. This decision affirmed the continu-
ing validity of a nearly century-old exemption from antitrust scrutiny
for MLB and its minor league affiliates.

The class action lawsuit, styled Miranda v. Selig* was filed by a
putative class made up of current and former MiLLB players against
former MLB Commissioner Bug Selig and the 30 ML.B teams. The
plaintiffs alleged that for all levels of the minor league system, MLB
and the 30 MLB teams impermissibly colluded to suppress the sala-
ries of minor league players.

In a typical antitrust case, these allegations, combined with
even a modest amount of evidence, would likely survive a motion
to dismiss under the lenient pleading standards of Bell Atlantic
0. Twombly 2 In fact, like Miranda, Twombly was a case brought
under § 1 of the Sherman Act. And even though it is now well-settled
law that Twombly applies with equal force to all causes of action,
initially some courts thought that it applied only in the antitrust
arena—with good cause: The Supreme Court “granted certiorari to
address the proper standard for pleading an antitrust conspiracy

through allegations of parallel conduct.™ It was not until two years
later that the Supreme Court clarified that its “decision in Twombly
expounded the pleading standard for ‘all civil actions,” and it applies
to antitrust and discrimination suits alike.”

Even with this relatively low bar, however, the Ninth Circuit in
Miranda dismissed the MiLB players’ action in a brief opinion. This
opinion focused almost entirely on a little-known exemption to the
antitrust laws commonly referred to as the “business of baseball”
exemption. To understand why the Ninth Circuit so easily affirmed
the dismissal, it is important to discuss the structure of the MLB, its
role as America’s national pastime, and our highest court’s creation of
this special exemption for the MLB and the MLB alone.

Background

The MLB is made up of 30 organizations. Each of these organizations
has a number of corresponding minor league teams of varying skill
levels. These minor league teams constitute an MLB organization’s
“farm system” that provides a training ground and instruction for
the MLB teams to groom potential MLB athletes. The farm system

is structured like the judiciary, with multiple teams per organization
that all lead up to the highest level, should a prospect reach that
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level of skill. For example, each MLB team has a Class AAA team that
typically comprises an organization’s prospects closest to being able
to contribute to the MLB team, while an organization’s Class AA and
Class A teams comprise relatively more inexperienced players. Just
like most cases do not reach the Supreme Court, most prospects do
not reach their organization’s MLLB team—though since MLB players
do not have life tenure, minor league players have a much better
chance of feeling the grass under their feet at Yankee Stadium than
district court judges do of donning a robe at 1 First Street.

Like other professional sports leagues, MLB has an annual draft
for new players. But unlike the National Football Association, Nation-
al Basketball Association, and National Hockey League, MLB players
almost never begin their careers with the professional sports team
who drafts them. Instead, they are assigned to one of their drafting
MLB team’s minor league squads. In fact, except in the rarest of cir-
cumstances, it takes several years for an individual player to ascend
through an organization’s minor league system and play for one of
the 30 MLB teams.

While there are many differences between being a member of an
organization’s MLLB team and being part of its minor league affiliates,
the biggest difference is that while MLB players make on average
$4.47 million per year, and a minimum of $535,000, MiL.B players
make far less. According to the plaintiffs in Meranda, the salaries for
MiLB players are not subject to a competitive marketplace. Instead,
MLB requires that all first-year minor league players earn roughly
$1,100 per month, Class A minor league players $1,250 per month,
Class AA minor league players $1,500 per month, and Class AAA
minor league players $2,150 per month. Minor league players receive
no salary for spring training (the period before the official beginning
of the season in which the organization trains in preparation for
the season), during which they work 50 to 60 hours per week. And
since baseball is a seasonal sport, these athletes are only paid for the
months that the season occurs. While the highest draft picks in the
MLB draft are typically awarded signing bonuses worth thousands if
not millions of dollars, the vast majority of minor league players do
not receive a signing bonus. In fact, most do not ever get promoted
to their parent MLB team.

Perhaps the aspect of minor league employment that is most
dissimilar from any other job is that these minor league players do
not have the option to jump from one organization’s farm system
to another organization’s farm system, or even a foreign league.
According to the allegations in the plaintiffs’ brief, the MLB requires
all franchises to use its uniform player contract, which contains a “re-
serve clause.” The reserve clause confers upon the MLB franchises
exclusive rights to their minor league players for seven seasons. This
provision precludes players from playing for any other baseball team
during the contract period, whether the team is an MLB franchise.
This restriction has enormous consequences.

Imagine, for example, that an MLB team has two young players
who both play the same position. They are the same age, were draft-
ed in the same year, and were therefore placed on the same minor
league team by the MLB team. If one player entrenches himself as
a full-time player at that position, what is the second player to do?
Because of the MLB’s reserve clause, he cannot leave that organiza-
tion of his own volition to find everyday work as a full-time player at
that position—at least, not until seven seasons elapse. The backup
player is thus kept in a backup role with no opportunity for increased
playing time, except for a trade, injury, position change, or unexpect-
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ed decline by the starting player. Thus, he would have to wait for the
starting player to be promoted before he could become an everyday
player at his position at the minor league affiliate that the starting
player just vacated. And even then, if the first player becomes the
MLB team’s starter, the second player has no path to the type of
everyday playing experience in the major league that leads to mass
exposure and large contracts. In sports, the potential career of a pro-
fessional athlete is far more limited than in most other businesses,
and every year that a player does not maximize his earning potential
has a huge relative impact on his career earnings. This restriction on
a player’s ability to freely transfer his talent to another organization
seems like a textbook Sherman Act violation, and one that could
result in millions of dollars in damage to individual players.

History of the Business of Baseball Exemption

The Sherman Act was enacted “to protect trade and commerce
against unlawful restraints and monopolies.”™ Under the Sherman
Act, “every contract ... in restraint of trade or commerce among the
several states, or with foreign nations, is declared to be illegal.” It is
prohibited to “monopolize any part of the trade or commerce among

"7

the several states, or with foreign nations.”” In 1914, Congress passed
the Clayton Act to supplement existing federal antitrust law.® Section
4 of the Clayton Act grants standing to those injured by antitrust
actions to sue in federal district court.”

MLB’s compliance (or lack thereof) with the Sherman and Clay-
ton Acts came to a head in 1922. In Federal Baseball Club of Bal-
timore v. National League of Professional Baseball Clubs,' the
Supreme Court held that the business of baseball does not constitute
trade or commerce among the several states, and therefore is not
bound by antitrust laws because the “business is giving exhibitions
of baseball, which are purely state affairs.”*! This reasoning does not
hold up under today’s thinking. As Judge Alex Kozinski explained
in a 2015 case discussing whether designation of franchises to
particular geographic territories interferes with the public exhibition
of professional baseball, the reasoning behind the Supreme Court’s
decision in Federal Baseball reflected the “era’s soon-to-be-outmod-
ed interpretation of the Commerce Clause.”*

The Supreme Court affirmed Federal Baseball 30 years later,
but its reasoning was grounded in a different (yet brief) analysis.

In Toolson v. New York Yankees Inc.,* the Court recognized in

a one-paragraph per curiam opinion that the Commerce Clause
reasoning no longer applied. More critically, the Court observed that
despite the fact that it had been over 30 years since it held in Feder-
al Baseball that the federal antitrust laws did not apply to baseball,
Congress had not legislated to the contrary. Therefore, “if there are
evils in this field which now warrant application to it of the antitrust
laws it should be by legislation.”* In a fascinating show of deference,
the Supreme Court thus left it to Congress to legislate the baseball
exemption out of the law and decided that the judiciary should stay
out of it.

After Toolson, antitrust challenges were brought up in other
professional sports leagues. And while the Supreme Court had just
upheld the business of baseball exception, these other professional
sports did not receive the same outcome that the MLB had.

The Supreme Court first declined to extend the business of
baseball exemption to professional boxing in United States v. In-
ternational Boxing Club of New York,'® where it noted that: “The
controlling consideration in Federal Baseball and Hart was, instead,



a very practical one—the degree of interstate activity involved in the
particular business under review. It follows that stare decisis cannot
help the defendants here; for, contrary to their argument, Federal
Baseball did not hold that all businesses based on professional sports
were outside the scope of the antitrust laws. The issue confronting
us is, therefore, not whether a previously granted exemption should
continue, but whether an exemption should be granted in the first
instance. And that issue is for Congress to resolve, not this Court.”'®

The Supreme Court rejected similar arguments for professional
football'” and professional basketball,'® holding that the business of
baseball exemption could not be extended to other sports leagues.
The question of how baseball could be treated differently from other
professional sports was conclusively answered in Radovich: “It
seems that this language would have made it clear that the Court
intended to isolate these cases by limiting them to baseball, but
since Toolson and Federal Baseball are still cited as controlling
authority in antitrust actions involving other fields of business, we
now specifically limit the rule there established to the facts there
involved (i.e., the business of organized professional baseball). As
long as the Congress continues to acquiesce we should adhere to—
but not extend—the interpretation of the act made in those cases....
If this ruling is unrealistic, inconsistent, or illogical, it is sufficient
to answer, aside from the distinctions between the businesses, that
were we considering the question of baseball for the first time upon a
clean slate we would have no doubts. But Federal Baseball held the
business of baseball outside the scope of the act. No other business
claiming the coverage of those cases has such an adjudication.”™?

Nearly two decades after Toolson, the Supreme Court affirmed
the business of baseball exemption in a more explanatory opin-
ion. The Court recognized that “with its reserve system enjoying
exemption from the federal antitrust laws, baseball is, in a very
distinct sense, an exception and an anomaly. Federal Baseball and
Toolson have become an aberration confined to baseball.”?’ However,
it affirmed the holdings of the aberrational Federal Baseball and To-
olson, holding that, “We continue to be loath, 50 years after Federal
Baseball and almost two decades after Toolson, to overturn those
cases judicially when Congress, by its positive inaction, has allowed
those decisions to stand for so long and, far beyond mere inference
and implication, has clearly evinced a desire not to disapprove them
legislatively.”! Just as it had in Toolson, the Court noted that its
jurisprudence had not been rejected by Congress, and so it would
refrain from overturning decades-old law.

In 1998, Congress finally responded to the Supreme Court’s
repeated requests for congressional interpretation on the business of
baseball exemption by passing the Curt Flood Act.? While the pur-
pose of the Act was to “to state that Major League Baseball players
are covered under the antitrust laws,” in reality the Act confirmed
the long-standing business of baseball exemption. Importantly, the
act did not grant any rights to minor league players, including “any
reserve clause as applied to minor league players.”

Miranda v. Selig

The plaintiffs in Miranda alleged that the MLB and the 30 MLB
teams conspired to fix and depress MiLLB players’ compensation in vi-
olation of §§ 1 and 2 of the Sherman Act. This conspiracy eliminated
competition for the amount of compensation MiLLB players receive,
and the conspiracy in fact resulted in salaries for minor league play-
ers being artificially depressed.

The defendants’ counter-argument was even more straightfor-
ward: The Supreme Court had repeatedly and consistently enforced
the business of baseball exemption to dismiss a variety of antitrust
claims, and stare decisis compelled that the case be dismissed.

While the plaintiffs conceded that the Supreme Court affirmed
the business of baseball exemption numerous times, they argued that
none of Federal Baseball, Toolson, or Flood cases decided whether a
conspiracy by MLB and the 30 MLB teams to fix MiL.B players’ salaries
was exempt from the federal antitrust laws. Therefore, stare decisis
did not compel the Court to dismiss the action. The defendants object-
ed to this notion, pointing out that the Ninth Circuit had just one year
earlier ruled in San Jose that baseball’s antitrust exemption extends
to “the entire ‘business of providing public baseball games for profit
between clubs of professional baseball players.”?

The Ninth Circuit ruled in favor of the defendants and affirmed
the district court’s dismissal of the plaintiffs’ action. First, it noted
that plaintiffs’ notion that the baseball exemption did not apply to
minor league players was inapposite since “Minor League Baseball
players are employed and paid by MLB, and MLB employs minor
league players with the hope that some of them will develop into
major league players. Therefore, the employment of minor league
players is precisely the type of activity that falls within the antitrust
exemption for the business of baseball.”**

Moreover, and more crucially for an understanding of the busi-
ness of baseball exemption, the Court ruled that the plaintiffs “mis-
apprehend the doctrine of stare decisis, particularly as it applies to
intermediate federal appeals courts ... both the Supreme Court and
our Court have repeatedly upheld the business-of-baseball exemp-
tion. We are bound by these decisions.” The Court’s analysis was
succinct and did not mince words. The rulings by the Supreme Court
over the past century had compelled its decision.

So nearly a century after the Supreme Court in Federal Baseball
held that the MLB was not subject to the federal antitrust laws, it
is clear that this ruling is still good law. Some critics may question
whether this type of blind devotion to a previous ruling is advisable,
especially when considering how the actual business of baseball has
changed so drastically. In 1922, the MLB was made up of 16 teams;
today it has 30. In 1922, the MLB was just a year removed from its first
commissioner—respected federal judge Kennesaw Mountain Landis—
banning eight members of the Chicago White Sox (better known as the
“Black Sox™) for their role in conspiring to fix the 1919 World Series.
Today, the average baseball franchise is worth $1.2 billion, and the
MLB earned nearly $10 billion in revenue for 2016. It is safe to say that
the sport is in a much different position than it was in 1922.

And yet, despite all of the differences between our modern MLB
and the MLB that the Supreme Court considered in Federal Base-
ball, courts today are bound by rulings grounded in an opinion 95
years old. And it appears that none of the courts, Congress, or MLB
will do anything to change that. ©

Jerry Goldsmith is an associate at Bilzin
Sumberg Baena Price & Axelrod LLP.
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