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Recent Senate Judiciary Committee hearings on nomi-
nees for vacant federal district court judgeships shined
a spotlight on a problem litigators have faced for some
time: a lack of trial experience.

Between 1997 and 2016, the number of civil cases
that went to trial declined from 7,359 to 2,781.! Crimi-
nal cases fared nearly the same with a drop from 4,623
to 1,562 bench or jury trials.? And yet, there are over
900,000 more active lawyers in the United States today
than there were 20 years ago.?

So how can litigators get the trial experience they
covet?

Demonstrate Courtroom Sawvy

Take advantage of the many opportunities that present
themselves throughout a case. Many federal district
court judges are now encouraging law firms to provide
new lawyers with oral argument opportunities during
the course of litigation.

Did you write a motion to compel? Ask your part-
ner for the opportunity to argue it. Did the court set an
evidentiary hearing on a motion for preliminary injunc-
tion to which you contributed? Ask for the opportunity
to handle a cross-examination. Use this experience—
and the critiques that come with it—to develop your
presence in the courtroom.

According to Next Generation Lawyers, an initia-
tive to promote more opportunities for junior lawyers
in the courtroom, at least 29 district court judges have
standing orders in place that encourage law firms to let
junior lawyers handle oral argument opportunities.? In
fact, some of those judges may not hold oral argument
unless a junior lawyer will be arguing. For example,
Hon. Christopher J. Burke’s Standing Order Regard-
ing Courtroom Opportunities for Newer Attorneys
provides that, if a party alerts the court “it intends to
have a newer attorney argue the motion (or a portion
of the motion), the court will “grant the request for
oral argument on the motion, if it is at all practicable
to do s0.™

Ask to Be Put On the Trial Team

If you are not already on the team, knock on your
partner’s door early. Ask to do the grunt work. Be
willing to be bury yourself in the minutiae of research
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for motions in limine or the admissibility of evidence.
Take on the thankless task of designating testimony in
deposition transcripts. Know where every document is
so that you are invaluable to the lead lawyers. Even if
you play a background role in the first trial, it is more
likely you will be called on for a second.

Host Your Audience

Recognizing the lack of regular opportunities to prac-
tice oral advocacy skills, my firm works with Joshua
Karton, a nationally known trial consultant and teacher
of trial advocacy, to burnish our public speaking skills
and to hone our courtroom presence. Relying on his
professional theater experience, Karton challenges us
to use the “live, human connection” to connect to each
person in the courtroom. But what does that mean?

Early in my time at Hagens Berman, Karton chal-
lenged me to pretend [ was the young character Heidi
speaking to her blind hermit grandfather—in front of
my firm’s managing partner, executive committee, and
50 of my firm peers. I must have shrunk in my chair
and turned bright red; this was far from my courtroom
(or firm) demeanor. But Karton turned to me, opened
his arms wide as if encompassing the audience, and
said: “We want to be hosted by you.”

While I don’t think I mastered Heidi, I did take his
words to heart. Be the host in the courtroom. Be the
one the court can rely on to state the facts as reflected
in the evidence. Stand firm on your arguments where
they are well-supported by the law, but concede when
you are wrong. Speak directly to the judge and own
your space.

Your partners will recognize that you are becoming
a seasoned host—in meetings or in the courtroom. In
time, they will ask you to join the trial team. ®
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In the Legal Community

The Constitutional Evolution of
Puerto Rico and Other US Territories

by Hon. Gustavo A. Gelpi, Past National FBA President, U.S. District Judge, District of Puerto Rico

On Dec. 5, 2017, Past National FBA President Judge Gustavo A.
Gelpi presented his book The Constitutional Evolution of Puerto
Rico and Other US Territories (1898-Present) at the Panama Canal
Museum in Panama. The U.S. ambassador to Panama, Hon. John
Feeley, attended and spoke about Judge Gelpi’s work. The event
(originally scheduled for September but postponed due to Hurricane
Maria) was co-sponsored by the museum, Inter-American University
of Puerto Rico, and the FBA. During the event, a letter from then
FBA President Hon. Michael Newman was read commending Judge
Gelpi for his recent book and recognizing that over the years the
FBA and its chapters had supported his academic work, inviting him
to lecture about the topic and also publishing several of the articles
reproduced in the book. ®

Judge Gelpi giving his presentation.

Judge Gelpi with Ambassador John Feeley.

March 2018 - THE FEDERAL LAWYER - 7




