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People’s dependence on the internet and social media has only 

increased over time. As of 2016, 8 in 10 online Americans use 

Facebook, while 32 percent and 24 percent of online Americans use 

Instagram and Twitter, respectively.3 Jurors’ use of these websites 

and social media outlets has become especially damaging “where 

jurors have … communicated about their jury service through social 

networking services during trial.”4 Because of the pervasiveness 

of the internet and social media in people’s daily lives, judges and 

counsel must anticipate and identify when jury misconduct might be 

taking place to respond to this problem effectively.

When Comments Turn Into Misconduct
Before a court can respond to juror misconduct arising from the use 

of social media, the court must find that a juror’s act has substantially 

prejudiced a party in the litigation. While courts are encouraged to 

prohibit jurors from commenting about a trial on social media, not 

every instance of juror commentary on social media mandates a new 

trial. For instance, in United States v. Fumo, a juror posted the 

following statements on his Facebook profile during trial: “Today was 

much better than expected and tomorrow looks promising too!” as 

well as “Stay tuned for the big announcement on Monday everyone!”5 

The court decided that the defendant did not suffer any prejudice 

from those comments. The court reasoned that the juror’s “vague” 

and “virtually meaningless” comments could not have substantially 

prejudiced the jury against the defendant.6

When a court finds prejudicial juror misconduct arising from 

social media, the court can fashion a suitable remedy, like declaring 

a mistrial. For example, in Dimas-Martinez v. State, a juror tweeted 

about a death penalty case during deliberations and continued to 

do so even after the court questioned the juror’s actions.7 The court 

determined that the juror’s actions constituted juror misconduct and 

reversed a death sentence. The court reasoned that, in disregarding 
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the court’s specific instructions to refrain from commenting about 

the case on social media, the juror prejudiced the defendant and 

deprived him of a fair trial. 

Preventing Social Media Misconduct 
Judges and attorneys have a responsibility to preserve the right to 

a fair trial. The American Bar Association and the Judicial Confer-

ence Committee on Court Administration and Case Management 

have proposed useful methods to deter juror social media use.8 

Some of their recommendations have been endorsed by the Second 

and Third Circuits.9 

Attorneys’ Role
In order to counter juror misconduct, lawyers should monitor jurors’ 

social media accounts and/or internet footprint. Lawyers can review 

a juror’s public social media posts before and during trial, but they 

cannot send a “friend” or access request to a juror’s social media 

accounts.10 Attorneys can also provide prospective jurors with 

questionnaires about their social media use to screen for potential 

biases or other potentially prejudicial information. It is up to judges 

to not only instruct lawyers on the court’s expectations regarding 

social media, but to also establish limits on lawyers’ review of juror 

websites and social media, if necessary.11 In general, periodic, passive 

review of jurors’ public internet profiles is permitted, as long as no 

unlawful communication takes place between the attorney and the 

prospective juror during the course of this research.

Judges’ Role
Courts should use jury instructions to let jurors know what is and is 

not permitted in terms of social media use during trial. Because of 

how accustomed jurors are to their “always-online lifestyle,” jury in-

structions against social media use should be as specific as possible.12 

In addition, judges should explain the importance of such a restric-

tion—perhaps “in terms of fairness to the parties and the integrity of 

the trial” so jurors pay closer attention.13 

If jurors misuse the internet despite detailed instructions, 

sanctions such as fines and contempt might discourage unwanted 

social media use. Courts may frame jury instructions in a way that 

encourages jurors to be their own supervisors and report miscon-

duct, thereby relying on individual jurors to come forward and keep 

the trial untainted.14 Further, while potentially overly intrusive, 

judges might wish to opt for “virtual sequestration.”15 Through this 

modern interpretation of sequestration, jurors stay in their homes, 

but agree to have their internet access and certain electronic devices 

either monitored or blocked. As social media continues to evolve, 

it is imperative that judges and attorneys respond to the medium’s 

proclivity for enabling juror misconduct. Because there might not 

be a one-time fix, judges and attorneys must be open to considering 

creative and adaptable solutions. 
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