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Part I. Nelson 
Colorado State Court Proceedings 
On April 19, 2017, the Supreme Court in Nelson invalidated a Col-

orado statutory scheme that required defendants whose criminal 

convictions were reversed or vacated to demonstrate their actual 

innocence in order to obtain a refund of previously paid costs, fees, 

and restitution (traditionally defined as an equitable remedy de-

signed to cure unjust enrichment of the defendant absent consider-

ation of the plaintiff’s losses). The Supreme Court considered two 

cases, both of which involved criminal defendants whose convic-

tions for child-related sexual crimes were reversed or vacated by 

Colorado courts and who had, prior to having their convictions un-

done, each paid some part of costs, fees, and restitution ordered by 

trial courts.3 After their convictions were undone, both exonerated 

defendants moved in the trial court for a return of funds they paid 

to the state of Colorado.4 In one case, the trial court denied the 

motion for return of funds; in the other case, the trial court ordered 

costs and fees returned, but not restitution.5 

The statute at issue in Nelson was Colorado’s Compensation for 

Certain Exonerated Persons statute (the so-called “Exoneration 

Act”),6 which set forth the sole mechanism by which individuals 

whose convictions had been reversed or vacated could seek to 

reclaim monies they had paid to the state in the form of costs, fees, 

and restitution. In order to prevail, the Exoneration Act required an 

exonerated defendant to establish his or her actual innocence by 

clear and convincing evidence.7 

On intermediate appeal, the Colorado Court of Appeals reversed, 

concluding that (1) costs, fees, and restitution had to be “tied to a 

valid conviction,” and (2) in the absence of a valid conviction, the trial 

court was required to “retur[n] the defendant to the status quo ante.”8 

On further appeal, the Colorado Supreme Court reversed, finding 

that in neither case did either of the former defendants seek a refund 

under the Exoneration Act, the sole method for seeking refunds after 

criminal convictions were reversed or vacated, and that there was 

no violation of the former defendants’ rights to due process because 

the act provided a mechanism for obtaining refunds.9 In both cases, 
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a dissenting opinion argued that because the former defendants’ 

convictions had been overturned, due process required that they be 

presumed innocent, and the act, which required them to establish 

their innocence, did not meet the demands of due process.10

The Supreme Court’s Decision in Nelson
The issue that very likely prompted the Court to grant certiorari in 

Nelson was constitutional in nature: Whether due process required 

that, after exoneration, a former criminal defendant should be 

presumed actually innocent of the crime for which he or she was 

charged, instead of having to establish his or her innocence prior 

to being able to recoup funds previously paid to the state when 

the conviction was in effect. As discussed below, the Court held 

that once the defendants were exonerated, the presumption of 

innocence was restored such that due process precluded imposing 

any burden on the defendants to establish their innocence. In civil 

forfeiture proceedings, the government is required to establish, by 

a preponderance of the evidence, that the property at issue is sub-

ject to forfeiture; once that burden is met, the defendant-property 

owner must establish, also by a preponderance of the evidence, 

that he or she is an “innocent owner.”11 Nelson tends to support 

the proposition that the preponderance of the evidence standard 

imposed on the government in civil forfeiture proceedings, which 

do not necessarily require a criminal conviction, should be height-

ened. Many states have enacted laws to that effect, and this author 

suggests that it would be a good thing if the rest of the states 

followed suit. 

Writing for the Court, Justice Ruth Bader Ginsburg explained 

that “recovery under the act is available only to a defendant who 

has served all or part of a term of incarceration pursuant to a felony 

conviction, and whose conviction has been overturned for reasons 

other than insufficiency of evidence or legal error unrelated to actual 

innocence,” and that to prevail on a claim under the act, “a petitioner 

must show, by clear and convincing evidence, her actual innocence 

of the offence of conviction.”12 Justice Ginsburg first rejected applica-

tion of Medina v. California13 (which analyzes the validity of state 

procedural rules invoked as part of the criminal judicial process) as 

urged by Colorado, instead opting to apply Mathews v. Eldridge14 (a 

more open-ended due process inquiry), explaining that because the 

cases before the Court concerned continued deprivations of property 

after reversal, where there is no prospect of a future criminal prose-

cution, Mathews provided the appropriate analytical framework.15

Justice Ginsburg explained that Mathews provides a three-part 

balancing test wherein a court considers the: (1) private interest 

affected, (2) risk of erroneous deprivation of that interest through 

the procedures employed, and (3) governmental interest at stake.16 

Regarding the first factor, Justice Ginsburg explained that both 

former defendants “have an obvious interest in regaining the money 

they paid to Colorado.”17 Justice Ginsburg rejected Colorado’s argu-

ment that the funds in question belonged to it since the underlying 

convictions were in place when it obtained the funds, explaining 

that “once their convictions were erased, the presumption of their 

innocence was restored.”18 Justice Ginsburg further explained that 

Colorado “may not presume a person, adjudged guilty of no crime, 

nonetheless guilty enough for monetary exactions” and that even 

though Colorado prevailed at the trial level, it was of no moment 

when the convictions were ultimately undone on appeal.19 

Justice Ginsburg pronounced that there was, “indeed yes,” a 

risk of erroneous deprivation of the former defendants’ interest in 

the return of funds given Colorado’s position that the Exoneration 

Act, which required proof of innocence by clear and convincing 

evidence, was the sole means by which they could recoup those 

funds.20 Justice Ginsburg’s focus was on the burden of proof imposed 

on the defendants—after their convictions were undone—who were 

entitled to the presumption of innocence that was then restored.21 

Finally, Justice Ginsburg explained that Colorado has no interest in 

withholding funds to which there was no claim of right, and that no 

equitable considerations suggested by Colorado were identified that 

would be relevant to the defendants’ cases.22 

Part II. Civil Forfeiture Pronouncements by Justice Thomas
Justice Thomas has, on several occasions, noted the widespread 

use, and misuse, of civil forfeiture proceedings that do not provide 

the defendant with the protections afforded in the criminal arena. 

It is these concerns, among others, that have prompted calls for a 

heightened burden of proof on the part of the federal government, 

as well as state governments, in establishing the right to forfeiture of 

privately owned property. 

According to Justice Thomas, because civil 
forfeiture proceedings “often lack certain 
procedural protections that accompany criminal 
proceedings, such as the right to a jury trial 
and a heightened standard of proof,” such 
proceedings “ha[ve] in recent decades become 
widespread and highly profitable” to the federal 
and state governments.
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Most recently, in Leonard v. Texas,23 Justice Thomas issued a 

statement in conjunction with denial of a petition for a writ of certio-

rari that, according to him, “ask[ed] an important question: whether 

modern civil forfeiture statutes can be squared with the Due Process 

Clause [of the Fourteenth Amendment24] and our nation’s history.”25 In 

Leonard, the state of Texas initiated a forfeiture proceeding involving 

$201,000 in cash found in a safe in a car traveling in a known drug 

corridor, where the driver and passenger gave conflicting accounts as 

to the source of the funds: the driver stated that the proceeds were 

from the recent sale of his mother’s home in Pennsylvania.26 A Court of 

Appeals affirmed the trial court’s order of forfeiture in which the trial 

court (1) found that Texas had established that the funds in question 

were proceeds of drug sales or would be used as such; and (2) reject-

ed the mother’s innocent-owner defense.27 The mother-petitioner chal-

lenged the constitutionality of the procedures employed in forfeiting 

the funds arguing that under the Due Process Clause the state should 

have been required, in order to prevent an unconstitutional depriva-

tion, to meet its burden of proof by clear and convincing evidence, not 

by the lower preponderance of the evidence standard.28 

According to Justice Thomas, because civil forfeiture proceedings 

“often lack certain procedural protections that accompany criminal 

proceedings, such as the right to a jury trial and a heightened stan-

dard of proof,” such proceedings “ha[ve] in recent decades become 

widespread and highly profitable” to the federal and state govern-

ments.29 Continuing, Justice Thomas explained that the “system—

where police can seize property with limited judicial oversight and 

retain it for their own use—has led to egregious and well-chronicled 

abuses,” especially at the expense of “the poor and other groups 

least able to defend their interests in forfeiture proceedings.”30 

Noting the widespread use of civil forfeiture proceedings, Justice 

Thomas expressed his skepticism that the continued “practice is 

capable of sustaining, as a constitutional matter, the contours of 

modern practice” because historically (1) the scope of forfeiture laws 

was significantly more narrow (i.e., by subject matter and type of 

property) than at present; and (2) it is not clear if courts allowed civ-

il forfeiture “in all respects.”31 Concluding, Justice Thomas concurred 

in denial of certiorari because the Due Process Clause argument 

the petitioner advanced was not first raised in the state court, but 

he stated that the question of the Supreme Court’s “treatment of 

the broad modern forfeiture practice can be justified by the narrow 

historical one is certainly worthy of consideration in greater detail.”32 

In discussing forfeiture practice historically, Justice Thomas cited 

to Bennis v. Michigan,33 a 1996 decision in which the Supreme 

Court upheld the Michigan Supreme Court’s reinstatement of a trial 

court’s order forfeiting a car owned by a husband and wife in which 

the husband engaged in sex with a prostitute. The Supreme Court 

held that the procedures employed by the state of Michigan did not 

deprive the petitioner-wife of her interest in the car without due 

process in violation of the Fourteenth Amendment, and that there 

was no taking for Fifth Amendment purposes. Specifically, citing 

a long line of cases going back to 1827 in The Palmyra34 standing 

for the proposition that an owner’s interest in property is subject 

to forfeiture by its use even where the owner had no knowledge of 

such use,35 which was the case since there was no evidence that the 

petitioner-wife had knowledge of her husband’s intent to use the 

car, or actually used the car, in the manner that led to its forfeiture. 

The Court rejected the wife’s contention that Austin v. United 

States36—a 1993 decision in which it held that because forfeiture 

proceedings have, in part, a punishment component—are proscribed 

by the Eighth Amendment, explaining that the Court did not address 

the viability of the innocent-owner defense. As summarized by Jus-

tice William Rehnquist, the wife’s claims are premised on the proposi-

tion that Michigan’s forfeiture statute “is unfair because it relieves 

prosecutors from the burden of separating co-owners who are com-

plicit in the wrongful use of property from innocent co-owners.”37 

In the majority opinion he authored in Austin, Justice Harry 

A. Blackmun noted that the Court’s case law has generally applied 

constitutional protections afforded in criminal cases only to criminal 

forfeiture proceedings, not civil forfeiture proceedings.38 Justice 

Blackmun explained that the Court had held that the requirement 

that guilt in a criminal proceeding be proven beyond a reasonable 

doubt did not apply to civil forfeiture statutes, but noted that certain 

provisions of the Constitution applicable to criminal cases might 

apply in the civil forfeiture context where the owner of the property 

might later face criminal proceedings or the forfeiture statute made 

relevant the owner’s culpability.39 

In his concurring opinion in Bennis, Justice Thomas suggested 

that the absence of a requirement on the state to prove collusion, ac-

quiescence, or negligence on the part of the owner of property subject 

to forfeiture was “intensely undesirable,” but due to the long line of 

cases relied upon in the majority opinion, not unconstitutional.40 He 

recounted the state’s position that it wanted to punish “persons who 

may have colluded or acquiesced in criminal use of their property, or 

who may at least have negligently entrusted their property,” but the 

states did “not want to have to prove (or to refute proof regarding) 

collusion, acquiescence, or negligence.”41 Justice Thomas explained 

that one unfamiliar with the above-referenced long-standing case law, 

“might well assume that such a scheme is lawless—a violation of due 

process,” but not so based on that case law.42 

Part III. States Move to Heighten the Burden of Proof on State 
Governments Prior to Civil Forfeiture
Prior to enactment of the Civil Asset Forfeiture Reform Act of 

2000 (CAFRA)43 in August 2000, property connected to criminal 

proceedings was deemed subject to forfeiture upon a showing by 

the federal government of “probable cause.”44 CAFRA heightened 

the burden of proof required by a government seeking forfeiture to 

a preponderance of the evidence (i.e., where evidence offered in 

support of a proposition is equal to or greater than 50.01 percent of 

the total evidence adduced).45 Barclay Thomas Johnson, the author 

of an Indiana Law Review article on civil forfeiture laws pre- and 

post-CAFRA, opines, persuasively, that the preponderance of the 

evidence is not strict enough: “In a country based on the cry of life, 

liberty, and property, it is surprising that, barely two centuries after 

its founding, the government should be able to deprive its citizens of 

their core constitutional right to property based on a mere prepon-

derance of the evidence.… Given the punitive and quasi-criminal 

nature of civil forfeiture proceedings, a higher standard of proof is 

appropriate. The fact that a number of states have adopted such an 

approach suggests that higher burdens of proof do not overly burden 

police and prosecutors.”46 

In light of the valid concerns regarding the modern, expansive 

use of civil forfeiture proceedings (state and federal), as expressed 

most recently by Justice Thomas in Leonard, the author agrees with 

the proposition that a higher burden of proof should be imposed on 

governments, federal and state, prior to being able to forfeit property 
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in civil proceedings, and he submits that states that have not yet 

increased that burden should do so as soon as practicable. 

Conclusion
Civil forfeiture attendant to criminal proceedings has run amok. One 

way to at least minimize the abuses recognized by Justice Thomas 

would be for more states to increase the burden placed on state 

governments under their forfeiture statutes before there could be a 

forfeiture of private property, which is entitled to protection prior to 

any deprivation under the U.S. Constitution. The sooner the balance 

of states that have not already legislated higher burdens of proof 

enact such legislation, the better. 
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