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Often, a plaintiff’s direct employer simply does not have the req-

uisite number of employees or revenue level for labor and employ-

ment law statutes to apply. This, however, is not the end of the story 

for litigants. Instead, the integrated employer/enterprise doctrine, 

the focus of this article, must be carefully considered by all parties 

to labor and employment litigation to ensure that potential liability is 

not overlooked.

Integrated employer/enterprise doctrine comprises either a 

three-factor (for FLSA claims) or four-factor (for all other claims) 

analytical test to determine whether two or more business entities 

are sufficiently related to aggregate revenue (for FLSA and some 

NLRA/LMRA purposes) or employees (for all other claims) for pur-

poses of establishing the minimum coverage requirement sufficient 

for a plaintiff to assert liability against her direct employer. This 

doctrine arises from federal common law for Title VII/ADAAA/ADEA 

claims, regulatory law for FMLA claims, and statutory law for NLRA 

and FLSA claims. While some courts have permitted plaintiffs to use 

the integrated employer doctrine in Title VII-type claims to estab-

lish “affiliate liability” (joint and several liability against all entities 

deemed integrated), the national trend—with some exceptions—has 

moved away from such an application.

The material for this article focuses on the birth of common law in-

tegrated employer doctrine in traditional labor cases in the 1945-1965 

era and its subsequent evolution in statute-based employment claims 

along with the related integrated enterprise doctrine in FLSA cases.

Supreme Court Adopts Four-Factor ‘NLRB test’ to Determine 
Whether Integrated Employer Exists
The integrated employer doctrine evolved from traditional labor law 

contexts. The doctrine has been used in labor cases to aggregate 
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revenue to overcome exemptions from the National Labor Relations 

Board’s (NLRB) jurisdictional coverage, to establish the proper “em-

ployer” for purposes of liability for injunctive or other relief, and as a 

predicate to ascertaining an appropriate bargaining unit.

The following factors are weighed in determining whether two 

or more entities constitute an integrated employer: (1) common 

management, (2) interrelation between operations, (3) centralized 

control of labor relations, and (4) common ownership.1 

The U.S. Supreme Court adopted this four-factor test from 

earlier appellate decisions, including one of its own precedents from 

a 1949 labor case that set the stage for the later development of 

the four-factor NLRB integrated employer test.2 The case involved 

a petition to enforce an order of the NLRB requiring employers to 

cease and desist from an allegedly discriminatory and unfair labor 

practice pertaining to their refusal to allow a union organizer to use 

a company-owned meeting hall. The Supreme Court focused on two 

factors—common ownership and management—to determine that 

four sister entities constituted an integrated employer.

Fifteen years later, in 1964, an employer charged with unfair labor 

practices alleged that the NLRB erred in asserting jurisdiction.3 The 

Ninth Circuit held that the NLRB often treats separate corporations 

as one employer for jurisdictional purposes where it is found that the 

firms, despite their nominal separation, are highly integrated with 

respect to ownership and operation. The court then applied the four 

factors to sister corporations to uphold the lower tribunal’s finding of 

integrated employer. The Ninth Circuit noted:

A discussion of the early development of this Board principle, 

and of the principal factors which the Board weighs in decid-

ing whether there is the requisite integration to constitute two 

corporations a “single employer,” is set out in the 21st Annual 

Report of the Board, pages 14-15, where this statement 

appears:

In applying the present jurisdictional standards, the 

Board early reaffirmed the long-established practice of 

treating separate concerns which are closely related as 

being a single employer for the purpose of determining 

whether to assert jurisdiction. The question in such cas-

es is whether the enterprises are sufficiently integrated 

to consider the business of both together in applying the 

jurisdictional standards.

The principal factors which the Board weighs in deciding 

whether sufficient integration exists include the extent of:

1. Interrelation of operations;

2. Centralized control of labor relations;

3. Common management; and

4. Common ownership or financial control.

No one of these factors has been held to be controlling, but 

the Board opinions have stressed the first three factors, which 

go to show “operational integration,” particularly centralized 

control of labor relations. The Board has declined in several 

cases to find integration merely upon the basis of common 

ownership or financial control.4 

After the U.S. Supreme Court’s formal adoption of this four-factor 

integrated employer test in 1965, the Court reaffirmed its applicabil-

ity over a decade later when it approvingly noted that a lower appel-

late circuit court utilized the correct and controlling NLRB criteria.5 

Subsequent federal circuit courts followed suit.6

Courts Adopt NLRB Four-Factor Test for Title VII, ADAAA &  
ADEA Claims
The NLRB four-factor integrated employer test has been adopted 

by courts in Title VII/ADAAA/ADEA claims and used to aggregate 

employees to meet statutory coverage requirements and, in some 

instances, establish affiliate (joint and several) liability against all en-

tities comprising the integrated employer. However, most courts only 

permit the theory to be utilized to establish coverage by aggregating 

employees of one or more business entities.

The first federal appellate court to formally adopt the integrated 

employer doctrine and the four-factor NLRB test for a Title VII claim 

was the Eighth Circuit Court of Appeals in 1977.7 The Eighth Circuit 

reversed a trial court and held that broadcasting companies which 

shared management, ownership, and operations were sufficiently in-

terrelated so that the companies could be consolidated as integrated 

“employers” for purposes of Title VII.

The two corporations examined in the case—Grand Island 

Broadcasting and Stuart Broadcasting—were “horizontally integrat-

ed” sister entities since there was no evidence presented that either 

company owned stock in the other as in a “vertically integrated” 

wholly owned subsidiary corporate structure. Rather, two individ-

uals (namely, James and Helen Stuart) were the stockholders in 

both corporations. The Eighth Circuit stated that Title VII is to be 

accorded a liberal construction in order to carry out the purposes of 

Congress and such construction is also to be given to the definition 

of “employer.” The court expressly indicated that the standard to be 

employed to determine whether consolidation of separate entities is 

proper for Title VII cases were the four-factors promulgated by the 

National Labor Relations Board: (1) interrelation of operations, (2) 

common management, (3) centralized control of labor relations, and 

(4) common ownership or financial control. 

The court found that Grand Island Broadcasting and Stuart 

Broadcasting were owned by the same individuals and these individ-

uals also served as members of the board of directors and officers 

of the two corporations. Richard Chapin was president of both cor-

porations and had day-to-day control. Stuart Broadcasting provided 

management services for Grand Island Broadcasting, including check 

writing and completion of the necessary forms for broadcast license 

renewals. Stuart Broadcasting issued policy manuals that Grand 

Island Broadcasting followed.

Accordingly, the Eighth Circuit held:

Under the circumstances we find sufficient facts to hold as 

a matter of law that Stuart Broadcasting and Grand Island 

Broadcasting under controlling standards share manage-

ment and ownership. In addition, we are of the opinion that 

the record evidences a sufficient interrelation of operations 

between the two companies. While evidence as to control 

of labor relations is less clearly developed in the record, we 

are of the opinion that the record supports a conclusion that 

Stuart Broadcasting and Grand Island Broadcasting should 

be consolidated for the purposes of 42 U.S.C. § 2000e(b). Cf., 

National Labor Relations v. Welcome-American Fertilizer 
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Co., 443 F.2d 19 (9th Cir. 1971) (holding that no one of the 

enumerated factors is controlling). Accordingly we remand 

this cause to the district court for further proceedings on the 

merits of plaintiff’s complaint.

Some courts have found that the degree of interrelatedness need-

ed to find that two or more entities should be integrated is driven by 

whether the factual setting is either private or public employment. 

The Eleventh Circuit, for example, has separate standards for deter-

mining the integrated employer issue.8

In the private sector in the Eleventh Circuit, the four-factor NLRB 

test is utilized and the degree of interrelatedness required to be 

shown is “highly integrated with respect to ownership and opera-

tions.”9 The case, McKenzie v. Davenport-Harris Funeral Home,10 

merits mention here as it is indicative of the approach that many 

courts around the nation take to this issue.

The McKenzie court stated that it was premature to rule on the 

integration issue at the summary judgment phase since there was a 

genuine issue of material fact based upon evidence of common own-

ership and “to some extent” common management.11 The court held 

that the trial court went beyond the question of whether a genuine 

issue of material fact existed and improperly weighed the evidence. 

The panel stated that making credibility choices between competing 

views of the evidence is inappropriate in summary judgment pro-

ceedings and that the trial court failed to draw all inferences in favor 

of the plaintiff McKenzie.12

The evidence presented by McKenzie showed “common owner-

ship” since all of the corporate stock of the plaintiff’s direct employer 

(Davenport-Harris—a funeral home) and its affiliate (Protective—a 

funeral insurance provider) was commonly owned by a single family. 

Further, the evidence showed that two family stockholders, Virgil 

and Paul Harris, were also the president and vice president of both 

Davenport-Harris and Protective, which revealed the companies’ 

joint management and interrelation of operations. Moreover, it was 

shown that Virgil Harris “in large part” controlled the personnel 

management of both companies. This was evidence supporting the 

integration factors known as “centralized control of labor relations” 

and/or “common management.”13

As such, the Eleventh Circuit reversed the trial court’s granting 

of summary judgment in favor of the employer and found that the 

plaintiff had raised a genuine issue of material fact for trial on the 

issue of whether an integrated employer existed.

The Eleventh Circuit, however, adopted a heightened standard of 

integration in public employment settings. In Lyes v. City of Riviera 

Beach, Florida,14 the en banc court reversed a panel decision15 

which had, in turn, reversed a district court summary judgment 

granted in favor of an employer in a Title VII public employment 

setting. This case is illustrative of the fact-intensive and “totality of 

the circumstances” nature of integrated employer analysis. 

The Lyes (panel) opinion was reversed because the en banc 

court found that a significantly higher legal standard of integration 

was appropriate in public employment settings.16 Lyes (en banc) 

indicated that the standard for public employment cases is whether 

a fact finder could reasonably conclude that a plaintiff has “clearly” 

overcome a “presumption of separateness.” When the Lyes (en 

banc) court applied this higher standard to the evidence, it found 

that the plaintiff had not clearly overcome the presumption of sep-

arateness in that particular public employment setting.17 

In the Lyes (panel) opinion, the court articulated the four-factor 

NLRB standard as being appropriate where integration was at issue 

and found that “Lyes presented sufficient evidence to create a genuine 

issue of fact that [the two entities being examined] are a single Title VII 

‘employer.’” Specifically, there was evidence suggesting some interre-

lation between the operations of the two entities (a municipality and 

a redevelopment corporation). The defense countered with evidence 

that the entities maintained separate bank accounts, offices, and 

records. The Lyes panel viewed the defense’s competing evidence and 

stated: “We agree that these facts are relevant, but they do not erase 

the fact question created by Lyes’s evidence of interrelation.” 

The panel also noted that the record showed competing facts 

regarding the “centralized control of labor relations” factor since the 

defense had argued that the executive director of one entity was 

solely responsible for hiring and supervising its own staff whereas 

evidence existed suggesting that this authority had only recently 

been delegated and that during the plaintiff’s employment, the ex-

ecutive director had actually reported to the other entity’s manager. 

Finally, the Lyes panel also noted that the same individuals set policy 

for both entities. The panel summed up its application of the legal 

standard (later heightened by the en banc opinion) to the facts and 

said: “The totality of the circumstances thus indicates that genuine 

issues of material fact remain as to whether or not [the two entities 

being examined] have sufficiently overlapping operations so as to be 

considered a single employer. Consequently, we must reverse the 

district court’s summary judgment to the contrary.”

However, in applying its newly crafted “presumption of separate-

ness” theory, the Eleventh Circuit in Lyes (en banc) concluded that 

the city should not be aggregated with the redevelopment corpora-

tion based on a number of facts that led it to hold that there was not 

sufficient evidence of “interrelatedness with regard to control over 

employment” to clearly overcome the presumption of separateness. 

The Eleventh Circuit (en banc) noted that the redevelopment cor-

poration retained control over the “fundamental aspects of employ-

ment” of its staff, including hiring, firing, and establishment of work 

schedules and assignments; the executive director was employed by 

the redevelopment corporation board and served at its pleasure; the 

employees of the corporation received their medical benefits, life in-

surance, and pension benefits from the corporation and not the city; 

and the disciplining, suspension, and termination of the plaintiff in 

that case were done by the corporation and not the city. Therefore, 

the en banc court held that the presumption of separateness had not 

been clearly overcome.

An ADEA claim in a private employment setting was the factual 

basis for integrated employer analysis in a New York federal district 

court in 1978.18 After a bench trial, the district court held that when 

all the relevant circumstances were viewed in light of the appropriate 

standard (the NLRB four-factor test), two nominally separate corpo-

rations constituted an integrated enterprise and were, therefore, a 

single “employer” for purposes of the ADEA.

The two corporations (Arlene and Swan) were horizontally 

integrated sister corporations that were commonly owned and had 

common officers and managers. The district court noted that the de-

fendants contended that the ADEA was not applicable because the 

plaintiff’s direct employer did not have enough employees to come 

within the scope of the act. 

The court stated that the ADEA outlaws age discrimination by an 

“employer.” An employer is defined as “a person engaged in an indus-
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try affecting commerce who has twenty or more employees.…”19 

The definition of “person” includes “one or more … corporations.”20 

It was undisputed that during the relevant period Arlene had fewer 

than 20 employees, Swan had over 100, and each company was 

engaged in an industry affecting commerce. The key question, there-

fore, was whether Arlene and Swan could be considered as a single 

employer for purposes of the ADEA.

The district court indicated that in light of the liberal construc-

tion to be accorded a remedial statute such as the ADEA, the 

appropriate standard for determining whether nominally separate 

corporations are to be considered a single employer is whether they 

comprise an integrated enterprise. Pursuant to the NLRB standard, 

the controlling criteria were again deemed to be (1) interrelation 

of operations, (2) common management, (3) centralized control of 

labor relations, and (4) common ownership or financial control. 

The court found that the first and fourth criteria were easily met 

because three people owned both Arlene and Swan and operated 

them as an integrated enterprise. The two companies comple-

mented each other and their physical proximity facilitated their 

integration. The court stated, “The symbiotic relationship of Arlene 

and Swan is also apparent from the regular overlapping of work 

performed by several of their employees.” The court noted that 

the record did not support a finding of centralized control of labor 

relations. Nevertheless, “even a total lack of evidence of centralized 

control of labor relations did not bar a finding that Arlene and Swan 

formed an integrated enterprise, for no one of the relevant factors 

is controlling.”

The court concluded:

Viewing all the relevant circumstances in light of the appro-

priate standard, however, it is not difficult to find that Arlene 

and Swan constituted an integrated enterprise and should 

therefore be considered a single employer for purposes of the 

ADEA.… As Feitis’ employers, the three defendants are joint-

ly and severally liable for the required payment to her.

Therefore, in addition to using the NLRB four-factor “integrated 

employer” analysis to aggregate the employees of Arlene and Swan 

to establish coverage, this court held that liability under the ADEA 

would be imposed jointly and severally. 

ADA (now ADAAA) claims are also subject to the integrated 

employer doctrine.21 In a 1996 case arising under the ADA in a 

Florida federal district court, a plaintiff brought a claim against three 

defendants, two of which are important for this discussion (a cruise 

ship operator and cruise ship service provider). The plaintiff sought 

to assert liability against those two entities and not to aggregate the 

employees of both entities. Moreover, the two entities were not in a 

parent/subsidiary relationship. Thus, this was a sister-type of rela-

tionship between the two defendants at issue.

The district court indicated that the four-factor NLRB “integrat-

ed employer” test was appropriate. The district court appeared to 

conflate “integrated employer” test with the somewhat related “joint 

employer” test (a common mistake), but in analyzing the facts, it 

zeroed in on the appropriate factors for establishing an “integrated 

employer.” The court indicated that: 

1.  The cruise ship service provider provided its services principal-

ly for the benefit of the cruise ship operator;

2.  The two entities advertised together;

3.  The two entities shared the same offices and accounting 

functions;

4.  The two entities maintained records in the same office;

5.  The cruise ship service provider recruited employees for 

itself and the cruise ship operator and approved of personnel 

discharges;

6.  Employees could be transferred back and forth; and

7.  One man was the owner of the cruise ship service provider, and 

president of both entities, and was on board of directors for 

both, and managed both entities.

As such, in light of the foregoing, the court found that the evi-

dence supported a finding of a single integrated employer as a matter 

of law and granted the plaintiff’s motion for summary judgment on 

this issue.

Department of Labor Adopts Four-Factor NLRB Test
The Department of Labor (DOL), through a statutory delegation of 

rulemaking authority concomitant with the enactment of the FMLA, 

adopted the NLRB four-factor test for single integrated employer de-

terminations under the FMLA.22 The DOL regulation states: “Where 

this test is met, the employees of all entities making up the integrat-

ed employer will be counted in determining employee coverage and 

employee eligibility.”23 

Federal courts have used the four-factor NLRB test in the FMLA 

context to allow plaintiffs to try to aggregate employees to meet the 

statute’s 50-employee coverage minimum so as to permit the plaintiff 

to seek the imposition of liability against the direct employer.24

The Eleventh Circuit, for example, has reviewed lower court de-

cisions pertaining to integrated employer doctrine in the context of 

the FMLA. In one such case, the Eleventh Circuit applied the NLRB 

four-factor test and affirmed a lower court ruling in favor of an em-

ployer finding that the evidence showed only “common ownership” 

which, standing alone, was insufficient to establish an integrated 

employer between a direct employer and other businesses owned by 

the same person.25

Other federal courts have also determined that because the 

NLRB test was specifically adopted by the DOL in the regulation 

cited above, it should be applied in the FMLA context for purposes 

of ascertaining whether two or more entities are an “integrated 

employer.” In one such district court case, the FMLA plaintiff sought 

to aggregate employees of horizontally aligned sister corporations.26 

The court noted that as to the centralized control over labor relations 

prong, there were management level employees serving dual roles 

within the two entities as well as identical boards of directors and 

nearly identical corporate officers and that, coupled with evidence 

supporting the other three factors, there was enough evidence to 

create a jury question as to whether the two companies were inte-

grated employers for the purposes of FMLA.

In another case, an FMLA plaintiff sought to aggregate employees 

of horizontally aligned sister corporations.27 The sister companies had 

the same owners, board of directors, and corporate officers. There 

was a common “administrator,” and an owner and officer who over-

saw and endorsed all employment policies (i.e., policies pertinent to 

labor relations). The sister corporations provided basically the same 

services and were located 72 miles apart. The district court stated: 

“Given the present state of the record, the court cannot say, as a 

matter of law, that the ‘integrated employer’ test does not apply and, 

therefore, that [the employer] is not covered by the FMLA.”28 
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Illuminating the Four-Factor NLRB Test
Common Ownership
Entities can be owned horizontally (sisters) or vertically (parent/

subsidiary); as such, it is not necessary to show that one entity owns 

another. Though aggregation under integrated employer theory com-

monly is alleged in the context of a parent-subsidiary relationship, 

“it is not necessary for the parent-subsidiary relationship to exist for 

this theory to apply.”29 

Common Management
“Common management” can be established where there are common 

directors and officers for the entities being examined.30 The same 

people managing and supervising different entities is evidence of 

common management.31 

Interrelation Between Operations
The type of evidence used to show “interrelation between opera-

tions” includes whether one company sets the operating budget and 

manages and administers benefit plans.32 Moreover, evidence of in-

terrelatedness is found where there is commonality of headquarters, 

maintenance of corporate files, and employees transferring freely.33

Centralized Control of Labor Relations
Centralized control over labor relations is generally viewed as the 

most important prong in the single integrated employer inqui-

ry.34 Factors often used to determine “centralized control of labor 

relations” include whether the entities maintain separate human 

resource departments, the extent to which the entities make their 

own separate hiring, firing, disciplinary, schedule setting, job review, 

and wage setting decisions or whether one entity retained such au-

thority even if it was not exercised, whether the entities’ employees 

shift back and forth, and whether the companies use essentially the 

same employee handbook and/or have the same employee policies 

and procedures governing the terms and conditions of employment 

without substantive differences.35 

Moreover, “relevant facts and circumstances include shared per-

sonnel files; parental control of subsidiaries’ personnel files; shared 

or parental control over the hiring, promotion, assignments and 

firing of employees; shared personnel departments; intercorporation; 

mobility or interchange of personnel; uniform personnel policies and 

standards; single payroll account; common benefits; single insurance 

policy; and a combined income tax filed.”36 

This centralized control inquiry considers whether the compa-

nies being examined have separate human resources departments 

and whether an entity separately establishes its own policies and/or 

makes its own decisions as to the hiring, discipline, and termination 

of its employees.37 Evidence of centralized labor and employment 

decisions includes unified control of hiring, firing, promoting, paying, 

transferring, or supervising employees of the affiliate.38 

Because most courts have agreed that primacy is afforded to that 

of the “centralized control of labor relations” prong of the four-factor 

NLRB test, below is an examination of an appeal in a NLRB context 

that provides a “laundry list” of sub-factors that inform the issue of 

whether two or more entities do have “centralized control of labor 

relations” for purposes of ascertaining whether entities are an inte-

grated employer.39

In a consolidated appeal before the Seventh Circuit, the NLRB 

was seeking to enforce two of its orders directing chain-store com-

panies to cease and desist from refusing to bargain collectively with 

unions which had been certified as exclusive bargaining represen-

tatives. The Seventh Circuit framed the legal issue for both cases 

as follows: Whether the NLRB abused its discretion in certifying a 

single retail store as an appropriate unit for collective bargaining 

where such store constitutes only one of a chain of stores owned and 

operated by companies in the Chicago metro area. This question, 

in turn, required an analysis of whether the two companies being 

examined were “integrated” to such a significant degree with their 

respective chain-stores throughout the region that the chain-stores 

should be aggregated for purposes of establishing a larger bargaining 

unit encompassing all of the stores. 

In examining the “centralized control of labor relations” issue, the 

court looked to the evidence and found that there was:

(1)  Centrally administered personnel and labor relations 

policies as evidenced by:

(a)  Personnel files, payroll records, and other records 

were maintained at company headquarters;

(b)  Employee job classifications were uniform through-

out all stores;

(c)  Employees of the same job classification, expe-

rience, and seniority received the same wages 

throughout all stores;

(d)  Employee benefits were uniform throughout all 

stores; and

(e)  Employees enjoyed companywide seniority.

(2)  Highly centralized operations and routine employee inter-

change between various stores as evidenced by:

(a)  A vertical management structure wherein district 

managers were responsible for ensuring that all 

stores were being operated in full compliance 

with the policies and procedures formulated at 

headquarters;

(b)  The company maintaining regular contact with all 

stores including in person visits, telephone calls, 

and written memoranda;

(c)  Individual store managers have little or no au-

thority over non-labor business activities and are 

required to implement the company’s centrally 

developed policies and procedures;

(d)  Individual store managers in labor relations and 

personnel matters are severely limited in that they 

have no authority to do any of the following:

(1)  Hire new employees;

(2)  Grant promotions, wage increases, or 

changes to job classifications;

(3)  Fire or suspend employees for disciplinary 

reasons;

(4)  Lay off employees;

(5)  Handle employee grievances;

(6)  Grant requests for vacation or other leaves 

of absence;

(7)  Permanently or temporarily transfer em-

ployees between the stores; and

(8)  Post weekly work schedules for employees 

without prior approval from centrally con-

trolled district manager.
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(e)  Job application process, hiring, and training is 

handled “upstream” by headquarters;

(f)  Employee manuals are common to all stores’ em-

ployees;

(g)  Temporary and permanent transfers of employees 

among the locations occurred routinely and 25 per-

cent of the workforce including managers and line 

employees transferred permanently in a 13-month 

period; and

(h)  Individual store managers in general did not oper-

ate “without significant interference” by the central 

office.

The foregoing list of factors are excellent sources for requests for 

admission, other written discovery, and deposition questions when 

attempting to ascertain the scope of integration during litigation.

Arguing For or Against Integration Depends on the Circumstances
Interestingly, employers and employees may end up on the oppo-

site side of the “integrated employer” issue depending on the legal 

setting. In other words, employers often argue strenuously for 

integration for purposes of aggregating their multilocation operations 

so as to establish a larger single bargaining unit so that they will not 

have to bear the cost and administrative difficulty of negotiating with 

numerous different bargaining representatives (i.e., unions). Howev-

er, in other circumstances, employers will argue strenuously against 

integration for purposes of aggregating employees to establish 

minimum coverage requirements under labor and employment law 

statutes so that they will avoid the cost of defending against potential 

liabilities for their actions/omissions. As such, depending on the par-

ticular legal situation (i.e., NLRA context versus Title VII/ADAAA/

ADEA or FMLA context), it may be advantageous for the employer 

to argue different sides of the same basic issue. 

Thus, the “integrated employer” analysis in both the NLRA and 

Title VII/ADAAA/ADEA or FMLA contexts has both common and 

disparate characteristics. In the NLRA context, avoiding liability is a 

concern of the employer where a union files a petition on behalf of 

employees for one of several operations and/or the NLRB has issued 

an order that requires different parts of an enterprise’s operations to 

negotiate with different bargaining units. Only then will a company 

typically raise an argument that its enterprise should be seen as 

integrated. The NLRA statute protects employees’ rights to organize 

and seek, select, and obtain certification/recognition of their elected 

representative to bargain with management on their behalf. If a 

company is found to be “integrated,” then smaller groups of workers 

at different locations are required to pool together (i.e., aggregate 

themselves) and agree upon one single bargaining unit to represent 

them all. This, in turn, may make it more difficult for workers of an 

enterprise’s different locations to come together, unite, and engage in 

the kind of organizing necessary to select a single larger bargaining 

unit. As such, a finding of “integration” theoretically may hamper 

employees’ ability to unionize by making it more administratively and 

perhaps financially difficult to unite for a common cause.

In the Title VII/ADA/ADEA or FMLA context, of course, the em-

ployer has no benefit from arguing in favor of integration. Instead, 

the employer will simply argue the other side of the “integrated 

employer” coin (i.e., that its enterprise—whether structured as 

parent/sub or sister entities—is too disparate to justify the aggre-

gation of employees for purposes of meeting minimum statutory 

coverage requirements or, in some courts, establishing joint and 

several liability).

FLSA Three-Factor ‘Integrated Enterprise’ Test
Finally, under the FLSA, a covered “enterprise” need not be a single 

stand-alone business or corporation. The definition of “enterprise” 

includes “the related activities performed (either through unified 

operation or common control) by any person or persons for a 

common business purpose, and includes all such activities wheth-

er performed in one or more establishments.”40 FLSA integrated 

enterprise coverage depends on a three-factor test as articulated by 

the U.S. Supreme Court: A fact finder must determine whether the 

businesses being examined (1) engage in related activities, (2) are 

subject to common control or unified operations, and (3) are linked 

by a common business purpose.41

This test has been used to aggregate revenue to meet the FLSA 

coverage minimum in order to sue the direct employer only and is 

specifically not used to impose affiliate or joint and several liability.42

Discussion of the Three Factors for FLSA Integrated Enterprise 
Purposes 
“Related activities,” for purposes of the first prong of the FLSA inte-

grated enterprise test, means activities that are “the same or similar” 

or when they are “auxiliary and service activities.”43 Auxiliary or 

service activities involve “operational interdependence in fact” such 

as warehousing, bookkeeping, and any other activity performed for a 

common business purpose.44 Essentially, whether activities are relat-

ed depends upon “whether [they] serve a business purpose common 

to all activities of the enterprise, or whether they serve a separate 

and unrelated business purpose.”45

The second prong, common control, exists “where the perfor-

mance of the described activities is controlled by one person or by 

a number of persons, corporations, or other organizational units 

acting together.”46 The right to control that is inherent in ownership 

is determinative of the “common control” prong regardless of the 

extent to which the right is exercised.47 Importantly, courts must 

“look beyond formalistic corporate separation to the actual pragmat-

ic operation and control.”48

A common business purpose, the third factor, encompasses 

activities that are directed to the same business objective or to 

similar objectives in which the group has an interest.49 As with other 

elements, whether a common business purpose exists depends upon 

the particular circumstances of the relationship at issue.50

Conclusion
Integrated employer/enterprise doctrine and the three- or four-fac-

tor tests articulated in this article should be considered every time 

employee or employer “coverage” is at issue. Plaintiffs should not 

immediately concede defeat if presented with evidence that a direct 

employer either does not have the requisite number of employees 

to establish coverage under Title VII type statutes or the requisite 

revenue to establish coverage under the FLSA. The doctrine and 

factors discussed herein may provide guidance to a plaintiff whether 

he or she is drafting a pleading or engaging in discovery to ascertain 

whether there are other entities that are associated enough with his 

or her direct employer to justify employee or revenue aggregation. 

By the same token, defendants should be wary and prepared to 
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address the integrated employer/enterprise doctrine in cases where 

minimum employee or revenue numbers appears favorable. Avoiding 

coverage and liability might not be as simple as it looks on its face. 
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