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But these benefits can only be realized when national courts 

and national laws stand ready to recognize and support the parties’ 

decision to resolve disputes through binding international arbitra-

tion. National courts may be required to intervene and assist in all 

phases of arbitration, from interpreting and enforcing the parties’ 

agreement to arbitrate, supporting ongoing arbitral proceedings 

through enforceable court orders, and ultimately ensuring the 

arbitral award has the force and effect of a judgment. Accordingly, 

in the United States, federal courts play a key role in supporting 

international arbitration and its continued success and growth as a 

means of dispute resolution. 

Atlanta has become a center for global commerce in the modern 

economy, making it an attractive place for international companies to 

do business. Metro Atlanta is the home of more than 16 multination-

al, Fortune 500 companies, second only to New York and Houston in 

the number of global companies headquartered in the city.2 As Atlan-

ta’s economy has grown, so has the body of case law in the Eleventh 

Circuit and Georgia federal district courts addressing international 

arbitration issues. The Eleventh Circuit now has well-developed 

precedent supporting international arbitration at all stages, making it 

among the most favorable jurisdictions in the world for parties who 

wish to arbitrate.3 

Supporting International Arbitration: The Role of Federal Courts
International Arbitration Under the New York Convention
As courts consistently recognize, public policy in the United States 

favors arbitration, both in domestic and international disputes. While 

domestic arbitrations are governed by Chapter 1 of the Federal 

Arbitration Act (FAA),4 international arbitrations are governed by 

Chapter 2 of the FAA,5 which incorporates the 1958 United Na-

tions Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards (more frequently known as the “New York Conven-

tion”)—almost universally considered the foundational instrument 

for international arbitration. Over 150 other countries across the 

globe have also ratified or acceded to the New York Convention. By 

becoming a member state, nations adopting the New York Conven-

tion agree to give effect to private agreements to arbitrate and to 

recognize and enforce arbitration awards made in other contracting 
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states. As the U.S. Supreme Court described, “the goal of the [New 

York] Convention, and the principal purpose underlying American 

adoption and implementation of it, was to encourage the recognition 

and enforcement of commercial arbitration agreements in interna-

tional contracts.”6 

Under the New York Convention, courts are required to compel 

arbitration where a valid and enforceable arbitration agreement ex-

ists,7 and to “recognize arbitral awards as binding and enforce them 

in accordance with the rules of procedure of the territory,” except in 

limited, specifically enumerated circumstances.8 In the United States, 

federal district courts have original subject matter jurisdiction over 

any suit arising out of the New York Convention, regardless of the 

amount in controversy. 9 Venue lies in any court that would otherwise 

have jurisdiction over the parties.10 

Under this framework, there are many ways in which issues 

of international arbitration could arise in U.S. federal courts. For 

example, a foreign entity could bring a breach of contract claim 

in federal district court against an American company, asserting 

diversity jurisdiction. However, if the contract included an arbitration 

provision, the defendant could move to compel, implicating the New 

York Convention and the FAA’s 9 U.S.C. § 201. Similarly, an entity 

could bring a case under the New York Convention to enforce and 

collect on an arbitral award, filing a federal district court action in 

a jurisdiction where the losing party is located, or where it holds 

collectable assets. But perhaps most importantly, federal courts will 

be faced with issues of international arbitration when the parties 

select a local city as the seat of the arbitration—the legal “home” of 

the arbitration proceedings. 

Choice of Law in International Arbitration
A single international arbitration may implicate various jurisdictions’ 

substantive and procedural laws. For instance, the parties may select 

the substantive law in their underlying contract—for example, the 

parties may agree in a patent license that the contract will be gov-

erned by the laws of New York. In that case, an arbitrator would look 

to New York contract law when considering issues such as contract 

interpretation, the standard for substantial performance, or the 

bounds of the duty of good faith and fair dealing. 

In addition to selecting the substantive law that may govern the 

agreement itself, parties agreeing to arbitrate a dispute may also 

select the procedural rules under which they will arbitrate. The 

parties may select a particular institution to administer the arbitra-

tion, such as the International Chamber of Commerce International 

Court of Arbitration, London Court of International Arbitration, 

Hong Kong International Arbitration Center, International Centre 

for Settlement of Investment Disputes, or JAMS. Each of these 

institutions has established rules governing the administration of 

international arbitration proceedings, addressing issues such as 

the selection and appointment of arbitrators, joinder of parties to 

the arbitration, consolidation of arbitral actions, procedures for the 

taking or presentation of evidence, and the procedure and timing 

for issuing a final award. 

While the substantive law and administrative rules will undoubt-

edly impact an arbitration, perhaps most significant is the parties’ 

decision regarding the seat of the arbitration. By selecting a partic-

ular city as the seat of the arbitration, the parties agree that it will 

serve as the “legal or judicial home,” the “forum,” or the “base” of the 

arbitration. The seat is where an arbitration is legally “domiciled,” 

and becomes the place where the award is “made” under the New 

York Convention.11 The agreed-on arbitral seat is of fundamental and 

critical importance—among other reasons, because in order to be ef-

fective, an arbitral award must comply with any and all requirements 

imposed by the law of the seat.12 

When the parties select a particular city as the seat of an interna-

tional arbitration, specific personal jurisdiction will exist in the dis-

trict court encompassing the seat, even if one or more parties to the 

arbitration would not otherwise be subject to personal jurisdiction 

in that location. By consenting to arbitrate in a particular city, the 

parties will likely be found to consent to jurisdiction over any petition 

relating to those arbitral proceedings.13 

Accordingly, parties will often, if not most commonly, turn to the 

national courts of the seat of the arbitration when seeking orders 

in aid of arbitration, such as orders to compel arbitration, requests 

for discovery, and most significantly, for enforcement and annul-

ment proceedings. In each of these areas, the Eleventh Circuit has 

expressed clear support for international arbitration and the parties’ 

desires to obtain a valid and enforceable arbitral award. 

The Eleventh Circuit’s Pro-Arbitration Case Law
The Eleventh Circuit has embraced arbitration as a “meaningful 

alternative to litigation,” rather than “the first stop along the way” of 

protracted legal proceedings.14 To “keep the promise of arbitration,” 

Eleventh Circuit courts have developed a robust body of case law 

that both respects the parties’ initial commitments regarding arbitra-

tion and recognizes and reinforces the power of arbitrators to con-

duct proceedings and render a final award, with minimal involvement 

from the courts. More specifically, the Eleventh Circuit: (1) liberally 

enforces parties’ agreements to arbitrate, while vesting arbitrators 

with the power to determine their own jurisdiction and limiting 

the grounds on which a party may challenge a motion to compel 

arbitration; (2) upholds agreements to restrict discovery, on the one 

hand, while allowing parties to rely on 28 U.S.C. § 1782 to compel the 

production of requested documents for use in the arbitration, on the 

other; and (3) enforces arbitration awards in all but the most unusual 

cases. As a result, parties who decide to arbitrate within the Elev-

enth Circuit can rest assured that—absent exceptional circumstanc-

es—courts will uphold the parties’ ex ante agreement to arbitrate 

and the tribunal’s final arbitration award, rather than allowing parties 

to “snatch court victories from the jaws of arbitration defeats.”15

Enforcing the Parties’ Decision to Arbitrate
The Eleventh Circuit strongly defers to parties’ decisions to arbitrate 

disputes. In keeping with the “strong presumption in favor of arbitra-

tion of international commercial suits,” courts in the Eleventh Circuit 

engage in a “very limited inquiry” when deciding a motion to compel 

arbitration under the implementing legislation of the New York Con-

vention.16 Courts will grant a motion to compel arbitration so long as: 

(1) the four basic jurisdictional prerequisites of the Convention are 

met17 and (2) none of the Convention’s Article II affirmative defenses 

apply.18 These Article II defenses derive from the Convention’s 

pronouncement that a court shall refer the parties to arbitration 

“unless it finds that the said agreement is null and void, inoperative 

or incapable of being performed.” 

The Eleventh Circuit has provided significant clarity as to those 

defenses that qualify as affirmative defenses to a motion to compel 

arbitration and has interpreted Article II narrowly, in favor of the 
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party moving to compel arbitration. First, the court explained that 

Article II’s “null and void” clause “limits the bases upon which an 

international arbitration agreement may be challenged to standard 

breach-of-contract defenses,” specifically “only those situations—

such as fraud, mistake, duress, and waiver—that can be applied 

neutrally on an international scale.”19 Accordingly, the Eleventh 

Circuit has generally foreclosed affirmative defenses that cannot be 

universally applied, such as unconscionability.20 Second, unlike other 

jurisdictions, the Eleventh Circuit made it explicitly clear that a party 

may not assert Article V defenses, which are broader and include 

such defenses as unconscionability and violation of public policy, at 

the motion to compel stage.21 Therefore, parties may only rely on 

standard, universally applicable contract-nullification defenses—

such as fraud, mistake, duress, and waiver—in response to a motion 

to compel. 

Eleventh Circuit courts also favor broad enforcement of interna-

tional agreements—even if those agreements appear to conflict with 

domestic law—further tilting the scale in favor of a party moving to 

compel pursuant to an international arbitration clause. For exam-

ple, in Lipcon v. Underwriters at Lloyd’s, London,22 the Eleventh 

Circuit acknowledged that there was “strong support in the plain 

language of the anti-waiver provisions [of the 1933 Securities Act], 

which facially admit of no exceptions,” for holding that international 

choice-of-law clauses in securities agreements are unenforceable.23 

However, the court turned to “precedent and policy considerations” 

in determining that choice-of-law clauses purporting to apply foreign 

law in a domestic securities agreement were nevertheless presump-

tively enforceable.24 

The U.S. District Court for the Northern District of Georgia 

expressly applied the Lipcon holding to an international arbitration  

agreement. In Goshawk Dedicated v. Portsmouth Settlement Co. 

I,25 the plaintiff moved to compel arbitration. In response, the defen-

dant argued that, even assuming an arbitration agreement existed, 

the agreement was unenforceable under a Georgia statute (applied 

through the federal McCarran-Ferguson Act), which rendered 

arbitration clauses in insurance contracts void as against public 

policy. The court ultimately concluded that the New York Convention 

superseded the McCarran-Ferguson Act, warranting enforcement 

of the agreement at issue. In reaching this decision, the court cited 

Lipcon for the propositions: (1) that “the Eleventh Circuit … has 

also emphasized the policy of enforcing international agreements de-

spite an asserted tension with domestic law” and (2) that “the court 

consistently has treated ‘truly international agreements’ different 

than domestic transactions.”26

Finally, the Eleventh Circuit has taken a fairly liberal approach in 

allowing arbitrators to decide the arbitrability of matters before them 

(a principle also known as “competence-competence,” referring to 

arbitrators’ competence to determine their own competence), as 

long as the parties have chosen arbitral rules providing for compe-

tence-competence. The question of arbitrability is ordinarily an issue 

for judicial determination unless the parties “clearly and unmistak-

ably provide otherwise.” However, the Eleventh Circuit has held that 

parties “clearly and unmistakably provide otherwise” if they incorpo-

rate arbitral rules providing for competence-competence into their 

contract.27 Georgia’s International Commercial Arbitration (ICA) 

Code provides further support for allowing arbitrators to decide 

whether an arbitration clause applies to a given dispute. The ICA 

code, which applies to all international commercial arbitrations in 

Georgia,28 states that “unless otherwise agreed by the parties … the 

arbitration tribunal may rule on its own jurisdiction, including any 

objections with respect to the existence or validity of the arbitration 

agreement.”29

In sum, the Eleventh Circuit strongly favors enforcement of the 

parties’ agreement to arbitrate without major judicial involvement, 

having: (1) narrowly interpreted the defenses available to a motion 

to compel; (2) announced a policy of broadly enforcing international 

agreements, even if those same agreements would not be enforce-

able as domestic agreements; and (3) allowed arbitrators to deter-

mine their own competence as long as the arbitral rules selected so 

provide.

Procedural and Discovery Issues
Eleventh Circuit decisions in the discovery context are likewise 

aligned with the presumption favoring arbitration of international 

commercial suits. First, the Eleventh Circuit has indicated that 

parties to an arbitration may ex ante restrict discovery and need 

not comply with all of the procedural requirements of litigation—

important concessions given that many parties pursue arbitration 

in the first place to ensure simplicity and expediency and avoid the 

attendant costs of discovery in federal court. Second—somewhat 

conversely—courts in the Eleventh Circuit may also allow parties 

who can show good cause to turn back to the court and request an 

order to compel discovery under 28 U.S.C. § 1782, which provides 

discovery assistance to litigants before foreign and international 

tribunals. Accordingly, courts within the Eleventh Circuit respect 

parties’ mutual agreement to restrict discovery when so agreed, but 

may also provide assistance in compelling discovery where sufficient 

justification exists.

First, the Eleventh Circuit has held that an arbitration clause 

that limited discovery by allowing the parties to take depositions 

only if authorized by the arbitrator was not unconscionable.30 The 

court based its holding on a prior case in which the Supreme Court 

explained that “the fact that certain litigation devices may not be 

available in an arbitration is part and parcel of arbitration’s ability to 

offer ‘simplicity, informality, and expedition.’”31 Of course, these are 

the characteristics that make arbitration an attractive vehicle for the 

resolution of certain claims in the first place. The Eleventh Circuit 

has also held that arbitration proceedings “need not follow all the 

‘niceties’ of the federal courts; [they] need provide only a fundamen-

tally fair hearing.... Arbitration proceedings are not constrained by 

formal rules of procedure or evidence.”32

Second, several courts within the Eleventh Circuit have found 

that parties may petition the court for an order compelling discov-

ery pursuant to 28 U.S.C. § 1782, which authorizes a federal district 

court to provide assistance obtaining discovery to “foreign and 

international tribunals and to litigants before such tribunals.” In In re 

Roz Trading Ltd.,33 the U.S. District Court for the Northern District 

of Georgia concluded that an international commercial arbitral body 

located in Austria was a “foreign or international tribunal” within the 

meaning of § 1782(a).34 Accordingly, the court exercised its discretion 

to compel the respondent to produce certain documents for use in 

arbitration proceedings between petitioner, respondent, and others. 

Similarly, the U.S. District Court for the Southern District of Florida 

held that 28 U.S.C. § 1782 applied to the foreign private international 

arbitration at issue in Ex rel Application of Winning (HK) Shipping 

Co. Ltd.35 The Eleventh Circuit actually once ruled that an arbitration 
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in Ecuador was a “proceeding in a foreign or international tribunal” 

under § 1782,36 but that opinion was later vacated and superseded 

without the court reaching that particular question again.37 

Accordingly, courts within the Eleventh Circuit have demon-

strated a pro-arbitration stance through several discovery deci-

sions. Courts will likely allow the parties to ex ante limit or restrict 

discovery when they so desire to achieve efficiency and simplicity 

in arbitral proceedings. On the other hand, courts may also allow a 

party to seek recourse from the court for aid in obtaining discovery 

when stonewalled by the other party in the course of an arbitration.

Enforcement of an Arbitral Award
Most notably, the Eleventh Circuit has developed an exceptionally 

strong body of case law for enforcing arbitral awards. Unlike other 

circuits, the Eleventh Circuit has eliminated domestic arbitration law 

as a basis for vacatur, instead relying only on the seven grounds set 

forth in the New York Convention. Further, the Eleventh Circuit has 

demonstrated a willingness to sanction frivolous challenges of arbi-

tration awards. Accordingly, Eleventh Circuit precedent discourages 

protracted post-award litigation (i.e., “snatch[ing] court victories 

from the jaws of arbitration defeats”), promoting predictability, 

finality, and cost-savings.

The Eleventh Circuit only recognizes seven grounds for setting 

aside or vacating an international arbitration award rendered in the 

United States38—the grounds listed in the New York Convention and 

adopted in Chapter 2 of the FAA.39 Other circuits, notably the Second 

Circuit, also recognize domestic law as a basis for vacating an inter-

national arbitration award rendered in the United States, “read[ing] 

Article V(1)(e) of the Convention to allow a court in the country 

under whose law the arbitration was conducted to apply domestic 

arbitral law, in [the case of an award made in the United States] the 

FAA, to a motion to set aside or vacate that arbitral award.”40 

Further, many circuits (again including the Second Circuit), have 

accepted the non-statutory “manifest disregard of the law” ground 

for vacatur—a ground rooted in the Supreme Court’s dicta in Wilko 

v. Swan.41 The Eleventh Circuit has expressly foreclosed the possi-

bility of setting aside an award on the basis of manifest disregard of 

the law.42 The Eleventh Circuit’s rejection of the “manifest disregard” 

standard is significant even though “manifest disregard” challenges 

are rarely successful,43 because “unless and until [such a challenge] is 

definitively interred it remains an issue that can be, and predictably 

will be, raised in post-award efforts by the losing party to reverse the 

result of the arbitration, or at least to postpone enforcement of it. 

This of course adds to the cost of arbitration in the United States, as 

well as delaying the result of it, perhaps for several years, even if the 

challenge to the award is ultimately rebuffed.”44

In addition to limiting challenges to the enforceability of interna-

tional arbitration awards, the Eleventh Circuit has demonstrated a 

willingness to sanction frivolous challenges of arbitration awards.45 

The threat of sanctions, combined with the narrow vacatur grounds 

recognized by courts in the Eleventh Circuit, helps ensure that parties 

do not engage in protracted re-litigation of issues already arbitrated.

Conclusion
As international arbitration continues to grow as a means for resolv-

ing commercial disputes, litigants will increasingly scrutinize various 

aspects of forum law to decide whether a particular forum is suitable 

to resolve their dispute. Not only is Atlanta a logistically convenient 

forum for such arbitrations, its regional federal court, the Eleventh 

Circuit, has developed a body of case law supporting international 

arbitration at all stages, making it among the most favorable jurisdic-

tions in the world for parties who wish to arbitrate.  
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