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Challenges in Employment-
Based Immigration

‘Location, Location, Location’

DESIREE GOLDFINGER AND PHILIP K. SHOLTS

hile businesses have moved into the new millennium by
implementing flextime, telecommuting from home offices,
and globally mobile employees, immigration law has remained
virtually unchanged since before the turn of the 21st century.

Today’s visa processes do not address the needs of the modern workplace,
and previously routine requirements for visa processes now are increasingly

onerous in view of new workplace realities.

The specific location of a foreign worker’s employment has
historically been an essential component in employment-based immi-
gration. This is true for both the H-1B visa, the most widely utilized
temporary work visa for professionals, and for alien labor certifica-
tion, the most common path to permanent residence for profession-
als and skilled and unskilled workers. The location of employment is
utilized when balancing the interest of protecting the wages of the
U.S. worker versus the need to bring foreign workers into the United
States. Is the foreign worker being paid less than a U.S. worker at
that same location, thereby deterring the U.S. employer from hiring a
U.S. worker? Are there no minimally qualified U.S. workers avail-
able in that specific geographic location to perform the job, thereby
necessitating that a foreign worker be granted permanent residence
in the U.S. to alleviate the labor shortage? These questions, formu-
lated at a time when the American workforce was less mobile, are
increasingly difficult for employers to answer today.

Work Location and the H-1B Visa

Historically, the location of employment has been a concept regu-
lated primarily by the U.S. Department of Labor (DOL). As back-
ground, the Immigration and Nationality Act (INA) defines an H-1B
nonimmigrant worker as “an alien ... who is coming temporarily to
the United States to perform services ... in a specialty occupation
... and with respect to whom the secretary of labor determines and

certifies to the attorney general that the intending employer has filed
with the secretary an application under section 1182(n)(1).” This
application filed with the secretary of labor, called a Labor Condition
Application (LCA), requires the employer to certify that it will offer
the H-1B worker the higher of either: (1) the actual wage paid to the
employer’s other employees at the worksite with similar experience
and qualifications for the specific employment in question, or (2)
the prevailing wage for the occupational classification in the area

of intended employment.?In this manner, the LCA ensures that the
foreign worker is being paid a salary commensurate to that of U.S.
workers at the same work location and that the foreign worker is not
being hired as a cheaper labor alternative that may take jobs away
from U.S. workers.

As further evidence that the concept of a foreign worker’s loca-
tion of employment has historically been rooted within the realm of
the DOL, the “area of intended employment” for which the employ-
er must make the relevant attestations in the LCA, is also defined
and governed by DOL regulations. The definition of the “area of
intended employment” is critical because the employer must obtain
a DOL-certified LCA for each area of intended employment. The
DOL defines the “area of intended employment” as “the area within
normal commuting distance of the place of employment where the
H-1B nonimmigrant is or will be employed.” The DOL further clari-
fies that normal commuting distance may vary. Any location within
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a single metropolitan statistical area (MSA) or primary metropolitan
statistical area (PMSA) is deemed within normal commuting dis-
tance. However, the borders of the MSA or PMSA are not necessarily
controlling, and locations outside of the MSA or PMSA may be within
normal commuting distance.? In contrast, all locations within a con-
solidated metropolitan statistical area (CMSA) will not automatically
be deemed within commuting distance.

The DOL also defines the “place of employment” where the H-1B
nonimmigrant is or will be employed. Specifically, a location is not
considered a worksite requiring a certified LCA if the worker travels
to that location for professional developmental activities such as
conferences or seminars. Additionally, a location where the H-1B
worker may be present on a casual or short-term basis (a single visit
not to exceed five consecutive workdays for a worker who travels
frequently, or 10 workdays for a worker who travels occasionally), is

approved petition.... In the case of an H-1B petition, this require-
ment includes a new labor condition application.”

Despite referencing the LCA in the regulations, USCIS has long
maintained the position, through a series of nonbinding guidance mem-
o0s, that a change in work location is 720t considered a material change in
employment requiring the filing of an amended H-1B petition.

The Hogan Memo

One of the earliest guidance memos on whether a change in work
location is considered to be a material change in employment

was issued in October 1992 by James J. Hogan, executive associ-
ate commissioner of operations with the legacy Immigration and
Naturalization Service (INS). In addressing scenarios in which an
amended H petition must be filed by an employer, the Hogan Memo
explained that “the mere transfer of the beneficiary to another

The DOL also defines the “place of employment” where the
H-1B nonimmigrant is or will be employed. Specifically, a
Jocation is not considered a worksite requiring a certified
LCA if the worker travels to that location for professional
developmental activities such as conferences or seminars.

not considered a worksite. However, the DOL clarifies that the dif-
ference between a “non-worksite” location and a “worksite” location
is ultimately dictated by the worker’s job functions, rather than the
nature of the employer’s business.”

Finally, the DOL provides an exception to the LCA requirement
for short-term placement of H-1B nonimmigrants outside the area of
intended employment listed on the LCA. Under the short-term place-
ment rule, an H-1B nonimmigrant can work for up to 30 workdays
in a one-year period outside the area of employment listed on the
LCA without a new LCA, or up to 60 days in a one-year period when
the nonimmigrant maintains his or her residence at the permanent
worksite and continues to spend a substantial amount of time at the
permanent worksite. An employer utilizing the short-term placement
rule is subject to other protections for U.S. workers, however, such
as requirements that the employer pays for the foreign worker’s lodg-
ing and actual cost of travel, as well as ensuring that the employer
does not assign the foreign worker to a worksite where there is a
strike or other labor dispute.®

While it is clear that an H-1B employer must obtain the requisite
certification from the DOL when there is a change in the area of
intended employment for a foreign worker, the question of what,
if anything, U.S. Citizenship and Immigration Services (USCIS)
requires when a foreign worker changes worksites has been a
long-debated topic. As discussed, the protection of U.S. workers at
the worksite is regulated exclusively by the DOL; USCIS does not
directly address work location in its regulations. USCIS does, howev-
er, provide that an H-1B employer must file an amended petition “to
reflect any material changes in the terms and conditions of employ-
ment or training or the alien’s eligibility as specified in the original

36 - THE FEDERAL LAWYER - May 2017

worksite, in the same occupation, does not require the filing of an
amended petition provided the initial petitioner remains the alien’s
employer and, provided further, the supporting labor condition
application remains valid.”

The Aleinikoff Memo

Legacy INS also issued a memorandum on Aug. 22, 1996, in an
attempt to clarify its prior guidance regarding what would be con-
sidered a material change in the terms of employment requiring the
filing of an H-1B amendment. Authored by T. Alexander Aleinikoff,
executive associate commissioner, the Aleinikoff Memo built upon
the Hogan Memo and explained that “the mere transfer of the bene-
ficiary to another worksite, in the same occupation, does not require
the filing of an amended petition, provided the initial petitioner
remains the alien’s employer and, provided further, the supporting
labor condition application remains valid. An amended H-1B petition
must be filed in a situation where the beneficiary’s place of employ-
ment changes subsequent to the approval of the petition and the
change invalidates the support labor condition application.™

The Russell Letter

Following the Aleinikoff Memo, INS and successor USCIS continued
to issue guidance letters that reinforced the concept that an amend-
ed petition would not be required if an LCA was filed and certified for
the new employment location. Acting Branch Chief of INS Business
and Trade Services Isiah Russel Jr. wrote in 1997 that “an amended
petition need not be filed in a situation where the alien is transferred
to another location where the petitioner had previously obtained a
certified labor condition application.”



The Simmons Letter

Similarly, INS Branch Chief of Benefits and Trade Thomas W. Sim-
mons wrote in 1998 that “an amended petition need not be filed to
reflect the change in job locations. After the transfer, the alien is still
working for the same employer and the employer already has a labor
condition application on file for the new location.”"!

The Hernandez-Shotwell Letter

Finally, Efren Hernandez III, director of the business and trade
branch of USCIS, authored a letter to Lynn Shotwell of the Ameri-
can Council on International Personnel in October 2003 in which he
stated that “as long as the LCA has been filed and certified for the
new employment location ... no amended petition would be required
regardless of when the LCA was filed and certified, as long as certifi-
cation took place before the employee was moved.”*?

Matter of Simeio Solutions, LLC
On April 9, 2015, the Administrative Appeals Office (AAO) of USCIS
issued its decision in Matter of Simeio Solutions, LLC.** Designated
a precedential and binding decision by the Department of Homeland
Security—one of only six precedent decisions issued in the past 15
years—the AAO sent a shockwave throughout the numerous indus-
tries employing approximately 650,000 H-1B beneficiaries across
the United States.!* The AAO held that a change in an H-1B benefi-
ciary’s place of employment was a material change in the terms and
conditions of employment if the change placed the beneficiary in a
geographical area requiring a new corresponding LCA to be certified
by the DOL." This new precedent—deemed an “interpretation” that
clarified but did not depart from prior policy statements—reversed
more than 20 years of government guidance and practice.'®

Simeio reversed the long-standing rule that a change in work
location is not a material change in employment, ultimately making
work location a central consideration for USCIS in the adjudica-
tion of H-1B petitions. Controversially, USCIS decided to apply
Simeio retroactively to hundreds of thousands of H-1B visa holders
relying on long-standing USCIS guidance. Specifically, on May 21,
2015, USCIS issued a draft guidance stating that employers had 90
days (until Aug. 19, 2015) to file amended petitions for any H-1B
employee who changed worksite location either before or at the
time of the Sitmezo decision.!” Recognizing that it would not be
feasible for the professional community to file hundreds of thou-
sands of amended petitions within 90 days, USCIS issued a policy
memorandum on July 21, 2015, in which it retracted its retroactive
enforcement against pre-Simeio changes in worksite location,
except for cases for which enforcement had been initiated prior to
July 21, 2015. Instead, the new policy memorandum created a safe
harbor period through Jan. 15, 2016, for employers to file amended
petitions for pre-Simeio changes in work location.'®

Simeio resulted in an immediate surge in the filing of H-1B amend-
ments based upon the USCIS ultimatum. The longer term implications
for employers have been significant as well, most notably relating to
costs of preparing and filing amended petitions.'” Employers have
experienced slower adjudications of H-1B petitions across the board
and USCIS has redistributed the H-1B workload to include three of its
four regional service centers to address delays in adjudications.?’ Aside
from generating substantial revenue for USCIS, it is unclear what value
is added by obtaining USCIS’ approval of a change in work location
after the DOL has already certified the location—H-1B site visits per-

formed by the USCIS Fraud Detection and National Security Director-
ate prior to Simeio revealed a fraud rate of less than 1 percent for the
H-1B visa program.?! The most notable result of the Simeio decision is
an administrative and physical delay in moving an H-1B employee to

a new worksite, meaning that employers face additional challenges in
ensuring that they can meet the growing demands of their clients in an
increasingly mobile work environment.

Work Location and Permanent Residence

Even more than the H-1B nonimmigrant visa program, the perma-
nent residence process is grounded in DOL regulations revolving
around work location. The INA provides that “any alien who seeks

to enter the United States for the purpose of performing skilled or
unskilled labor is inadmissible, unless the secretary of labor has
determined and certified to the secretary of state and the attorney
general that (1) there are not sufficient workers who are able, will-
ing, qualified ... and available at the time of application for a visa and
admission to the United States and at the place where the alien is to
perform such skilled or unskilled labor, and (2) the employment of
such alien will not adversely affect the wages and working conditions
of workers in the United States similarly employed.”* This certifica-
tion is referred to as a “labor certification.””

To obtain labor certification, the employer must test the U.S.
labor market within the job opportunity’s geographic area of em-
ployment to prove that U.S. workers would not be displaced by the
permanent placement of the foreign worker at the job opportunity.
The geographic area of employment is key to the labor certifica-
tion process because the regulations require that the employer (1)
provides notice of the filing of the labor certification application to
employees at the facility or location of the employment,* (2) places
advertisements for the position that “indicate the geographic area of
employment with enough specificity to apprise applicants of any
travel requirements and where applicants will likely have to re-
side to perform the job opportunity,”and (3) attests that the for-
eign worker will be paid the “prevailing wage” for the position for the
area of employment.* If the phrase “area of intended employment”
looks familiar, it is because its definition is identical to the definition
of “area of intended employment” in the H-1B/LCA context.?” Both
define the “area of intended employment” as “the area within normal
commuting distance of the address of intended employment” and
further clarify that there is no rigid measure of distance.

However, DOL regulations are silent when it comes to addressing
situations in the modern workplace where the geographic location
of employment is a location that is flexible, unanticipated, and chang-
ing. This has resulted in a plethora of questions on how to properly
meet the regulatory requirements. There are primarily two ques-
tions that arise in preparing a labor certification case: (1) in which
geographic location should the advertisements run and what content
must appear in those ads about work location, and (2) which location
will govern the salary?

Travel

DOL regulations mandate that an employer filing an application for
labor certification “apprise applicants of any travel requirements” of
the offered position through an advertisement requirement.? In ad-
dition, the same regulations provide that these advertisements must
not contain any job requirements or duties which exceed the job
requirements or duties listed on the Application for Permanent Em-
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ployment Certification (ETA Form 9089).2 However, regulations are
purposely vague when it comes to the content of the advertisements
relating to the location of employment. The regulators believed that
“the proposed regulatory language gives employers flexibility to draft
appropriate advertisements that comply.... As long as the employer
can demonstrate a logical nexus between the advertisement and

the position listed on the employer’s application, the employer will
meet the requirement of apprising applicants of the job opportuni-
ty.... Employers need not specify the job site, unless the job site is
unclear; for example, if applicants must respond to a location other
than the job site (e.g., company headquarters in another state) or

if the employer has multiple job sites.”In practice however, the
lack of guidance on advertisement content has resulted in extensive
case law, most of which involves a discrepancy in content between
the prevailing wage determination (which specifically asks whether
travel is required), the Application for Permanent Employment
Certification ETA Form 9089 (which does not include a field asking
whether travel is required for the role), the mandatory notice of
filing, the mandatory newspaper/professional journal advertisements,
the mandatory job order with the state workforce agency, and the
additional recruitment steps required for professional positions.

The seminal case governing the content requirement of advertise-
ments, and specifically whether and when travel must be articulated
in the advertisements, is the Department of Labor’s Board of Alien
Labor Certification Appeals’ (BALCA) 2014 en banc decision in
Symantec Corp.* Symantec ruled that the content requirements
for advertisements, which are listed at 20 C.FR. § 656.17(f) and
include the above-referenced requirement to apprise applicants
of any travel requirements, is limited to “advertisements placed in
newspapers of general circulation or in professional journals.” These
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content requirements additionally apply to
certain notices of filing.”In distinguishing the
content requirements for different types of
recruitment, BALCA held that “the regula-
tion that governs the additional recruitment
step at issue here, 656.17(e) (1) (i) (C), only
requires that a petitioning employer advertise
the occupation involved in the application.”?
Prior to Symantec, BALCA had already found
that the content requirements did not apply to
job orders with the state workforce agency.*
After Symantec BALCA has consistently held
that the advertising content requirements ar-
ticulated in 20 C.FR. § 656.17(f) only apply to
newspapers of general circulation, professional
journals, and notices of filing. Accordingly,
failure to list a travel or relocation require-
ment on the employer’s website posting does
not violate 20 C.FR. § 656.17(f)(3), which
requires advertisements to contain a descrip-
tion of the vacancy specific enough to apprise
U.S. workers of the job opportunity for which
certification is sought.*

Similarly, mentioning a travel requirement
on the employer website and job search
website, but omitting it on other mandatory
steps for labor certification, does not violate
20 C.FR. § 656.17(f)(6), which states that
the advertisements cannot contain any job requirements or duties
that exceed the job requirements or duties listed on the ETA Form
9089.% The inconsistent drafting of DOL forms and regulations, as
emphasized by the Symantec decision, has unnecessarily compli-
cated the labor certification process when the prospective position
includes a travel requirement or other unconventional work location.

Travel Versus Relocation

An emerging gray area in the labor certification process is what an
employer should do when the amount of travel in a labor certification
case rises to a level requiring relocation, and whether this should be
disclosed in the application or recruitment. In a 2012 decision, BALCA
distinguished travel from relocation, stating “
ipated locations to interact with clients and train end users for short
and long term assignments’ connotes only that the job opportunity
would require travel for short and long term assignments. Travel for

travel to various unantic-

long term assignment is not the same as relocation. Relocation implies
that the employer will be requiring the incumbent to move to a new
location rather than just travel to it.”"BALCA clarified that “we note
[the Employment & Training Administration] has issued no guidance
whatsoever alerting employers to the [certifying officer’s] position that
the possibility of relocation needed to be specifically disclosed in the
application and advertising.”® Consistent with the lack of guidance,
BALCA has found that failure to mention relocation in an employer’s
website advertisements is not a basis for denial of certification on the
basis that the certifying officer is unable to determine if “there is in the
United States a worker who is able, willing, qualified, and available for
and at the place of the job opportunity.” However, relocation raises
the important question of how to handle a future unknown work loca-
tion in the labor certification context.



The Roving Worker and the Default of an Employer’s Corporate
Headquarters

An employee who travels to various unanticipated locations as part
of their employment—seen commonly in the consulting industry—
presents one of the most challenging scenarios in the labor certifi-
cation process. Where does an employer advertise or post the job
opportunity to properly notify U.S. workers of a roving position? How
does the employer articulate where the work will take place? Which
area(s) of intended employment should be used to determine the
prevailing wage for the position?

The DOL has issued sparse guidance on how to apply the labor
certification process to roving employees. The primary guidance
is a field memorandum issued by DOL Administrator for Regional
Management Barbara Ann Farmer on May 16, 1994, consolidating
and disseminating DOL policy regarding recent issues arising in la-
bor certification. In addressing labor certification applications filed
on behalf of foreign workers who will work at various unanticipated
worksites, regional administrators were instructed that applications
“should be filed with the local employment service office having ju-
risdiction over the area in which the employer’s main or headquar-
ters office is located. In ... the Application for Alien Employment
Certification, the employer should indicate that the alien will be
working at various unanticipated locations throughout the [United
States]. A short explanation should also be included explaining why
it is not possible to predict where the worksites will be at the time
the application is filed.”°The early guidance provided by the Farm-
er Memo continues to be reflected in DOL answers to frequently
asked questions, published as further policy guidance to employers
on the DOL website.*

One of the reasons for using the corporate headquarters as the
default location when the location of employment involves unantic-
ipated worksites is to ensure that an employer with multiple offices
nationwide does not engage in forum shopping. BALCA has stated
that the issue when filing an application for labor certification involv-
ing unanticipated worksites “is not so much whether the location of
filing of the application [i]s permissible, but whether the employer
is testing the labor market in a place appropriate for the position
offered.”?This includes ensuring that the employer is not taking
advantage of a location where the prevailing wage may be lower.*

While the Farmer Memo does provide some direction on which
location governs the prevailing wage and recruitment when the
specific work location is unclear, it is already more than 20 years
old and fails to address many of today’s variations beyond tradition-
al employment. Since the Farmer Memo, the only other guidance
provided by the DOLs Office of Foreign Labor Certification (OFLC)
has been through the minutes of quarterly stakeholder meetings,
which BALCA has noted are nonbinding.* The failure of the DOL
to issue clear guidance on many of the modern-day issues encoun-
tered in the labor certification process, despite repeated efforts by
the immigration bar to obtain guidance, has resulted in inconsis-
tent adjudication of cases—even among identical job opportuni-
ties sponsored by the same employer. The due process concerns
regarding the DOLSs lack of clarity or consistency on how to address
work location in the permanent residence process has even been
acknowledged by BALCA.*

Locality Pay Adjustments for Roving Employees
One of the deficiencies of the Farmer Memo is that it merely provides

that the prevailing wage for labor certification involving roving em-
ployees should be dictated by the wage at the corporate headquar-
ters. In the recent BALCA case, Cognizant Technology Solutions
US Corp., the employer offered roving employees a base salary, plus
a cost of living adjustment (COLA) based upon the work location.*
BALCA found that the COLA was a wage adjustment and not merely
a per diem payment. This is significant because a per diem payment
is considered a benefit, and BALCA previously held that an employer
is not required to list all benefits in advertisements posted through
the labor certification process.*” BALCA further held in Cognizant
that since the COLA was a wage adjustment, the employer was not
required to include the locality pay in newspaper advertisements nor
in the additional professional recruitment steps. However, BALCA
held “the regulations could be reasonably construed to require
statement of a locality pay adjustment on a notice of filing in order to
sufficiently apprise interested persons about the job opportunity.”*
Ultimately, BALCA did not deny the case even though the
employer failed to state the locality pay adjustment on the notice
of filing. Instead, it remanded the case to the certifying officer for
certification, emphasizing once again that “the Employment and
Training Administration’s regulations, forms and instructions provide
no notice of such an interpretation of the regulations (nor a means
for reporting such a wage adjustment on the Form 9089). According-
ly, we find that a denial based on a lack of statement of a locality pay
adjustment in the [notice of filing] in this case cannot be sustained.”

Telecommuting

Another area where DOL guidance is lacking is the process for labor
certification for an employee who works from a home office, com-
monly referred to as telecommuting. Regulations require that the
advertisements placed in newspapers of general circulation, profes-
sional journals, or the notice of filing not contain terms of conditions
of employment that are less favorable than those offered to the
foreign worker.”” The OFLC noted at the quarterly DOL stakeholder
meeting on Feb. 13, 2013, that “it views the option of telecommuting
as a benefit that must be disclosed in order to ensure a valid market
test for positions involving telecommuting.”! Of course, subsequent
to Symantec, telecommuting does not need to be disclosed in addi-
tional recruitment measures.”

The next question that must be addressed is where advertise-
ments must be placed when recruiting for a telecommuting position
and which location should be utilized in determining the prevailing
wage. When an employee telecommutes, the location of employ-
ment for labor certification purposes is not necessarily the employ-
ee’s home. In a 2012 decision where an employer recruited for a
position at the foreign worker’s home location, BALCA held that
“this was a geographic condition of employment that is favorable
to the alien beneficiary[,]” and “by tailoring the job location in the
advertisement around the alien’s geographic location, the employer
may have placed a restrictive condition of employment on potential
U.S. applicants who ... would be led to believe that either commut-
ing or relocation would be required for the job. This suggested to
potential U.S. applicants that the job location was less flexible than
it actually is.”

Generally, the Farmer Memo prevails in most telecommuting sce-
narios. At the June 16, 2015, OFLC quarterly stakeholder meeting,
stakeholders asked DOL representatives for clarification regarding
how to properly file LCAs for positions in which telecommuting was
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optional or required. In response, the OFLC stated that “the 1994
Barbara Farmer memo remains the controlling guidance on issues
relating to employees who do not work at a fixed location. Consis-
tent with that memorandum, for most telecommuting situations, the
company headquarters would be the location of the job for prevailing
wage and recruitment effort purposes.”™ The OFLC noted, however,
that if the company’s primary location moved outside of the MSA for
a position that involves telecommuting from anywhere, the move
“could be considered a different job opportunity requiring differ-

Consequences of a Change in Work Location on the Permanent
Residence Process

Finally, even when an employer successfully obtains labor certifica-
tion for an employee, similar to the H-1B process, a change in work
location in most cases requires a new employer filing either with the
DOL or USCIS. As a reminder, regulations require that the U.S. em-
ployer obtain certification from the DOL that “there are not sufficient
workers who are able, willing, qualified ... and available at the time
of application for a visa and admaission to the United States and

The likelihood of a foreign worker not moving outside the
original area of intended employment, as defined by the
DOL, for more than a decade is increasingly slim in today’s

professional environment.

ent recruitment.” Prior to this 2015 guidance, the OFLC similarly
affirmed that the Farmer Memo was valid guidance for roving or
telecommuting employees at quarterly DOL stakeholder meetings
held in February 2013, September 2012, and March 2012.%°
However, the Farmer Memo may not govern all telecommuting
scenarios. For employees who telecommute full time but whose
work is limited to a certain geographic region, attention must be
given to both where the advertisements are placed and how to
“indicate the geographic area of employment with enough specificity
to apprise ... where applicants will likely have to reside to perform
the job opportunity.”” Minutes from the DOL stakeholder meeting
on March 15, 2007, include the following request for clarification: “If
an employer requires an employee to work from home in a region
of intended employment that is different than the location of the
employer’s headquarters (i.e., work is required to be performed in a
designated county or state that differs from the employer’s head-
quarters), please confirm that the prevailing wage determination
and recruitment can take place in the location of the employee’s
region of intended employment. Please confirm that the notice of
posting under this circumstance should be posted at the company’s
headquarters.” In response, the OFLC simply stated that “if the
[ETA Form] 9089 form shows the worksite at a designated location
other than headquarters, the [prevailing wage determination] and
recruitment would be for the worksite.”While the above guidance
provides that recruitment may be performed where the foreign
worker resides and that the foreign worker’s address may be used as
the primary worksite on ETA Form 9089, it does not provide advice
on the content of the advertisements. Listing the work location as
the foreign worker’s city of residence, especially when the job does
not need to be performed specifically in that city, “suggests that the
geographic location of the job opportunity was not as restrictive as
the employer led potential applicants to believe.” Once again, the
lack of consistent guidance and instruction from the DOL, and the
fact that there is only one field on ETA Form 9089 in which to list the
location of employment, creates a continued challenge for employers
who file for labor certification where an employee works at an uncon-
ventional work location.
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at the place where the alien is to perform such skilled or unskilled
labor.”® Thus, the place of employment must continue to be relevant
at the time of a foreign worker’s application for admission to the
United States. In order to be admitted to the United States as a per-
manent resident, an immigrant visa must be available for the foreign
worker. Due to an outdated quota system, immigrant visa availability
is severely backlogged for foreign workers born in India and China,
with wait periods for some foreign workers in excess of a decade.®!
It follows that if the “place where the alien is to perform such skilled
or unskilled labor” changes within the decade or more during which
time the employer and foreign worker are waiting for an immigrant
visa to become available, the labor certification obtained is no longer
valid and a new certification must be obtained.

The problem of delayed immigrant visa applications in the
employment-based immigration process was apparent as early as
2000, when Congress passed the American Competitiveness in
the Twenty-First Century Act of 2000 (AC21).%2 AC21 allowed for
increased job flexibility for long-delayed applicants for adjustment
of status. Specifically, it provided for the continued validity of the
immigrant petition for alien worker with respect to a new job for an
individual whose application for adjustment of status has been filed
and remained unadjudicated for 180 days or more, so long as the
new job is in the same or similar occupational classification as for the
job for which the petition was originally filed. However, the main
delays foreign workers face today, as opposed to 17 years ago, are
not as much lengthy adjudication times of the adjustment of status
but rather immigrant visa backlogs that prevent the foreign worker
from filing for adjustment of status for a decade or more after the
labor certification is filed on his or her behalf. As a result, today the
portability provisions of AC21 benefit only a small percentage of
foreign workers who have reached the final stages of the permanent
residence process.

The likelihood of a foreign worker not moving outside the original
area of intended employment, as defined by the DOL, for more than
a decade is increasingly slim in today’s professional environment.
Accordingly, an employer who seeks to move a foreign worker to
a new location of employment in the foreseeable future must not
only amend the employee’s H-1B visa, but must also file for a new



labor certification. This results in disparate treatment of Indian- and
Chinese-born foreign workers compared to foreign workers born in
other countries, because employers must either limit the mobility

of these employees to alleviate the cost and administrative burden

of multiple immigration filings, or plan for and strategically time the
filing of multiple H-1B amendments and labor certification filings to
reduce the disruption to business operations. This ultimately causes
an inability to freely move these employees to locations as required
by a company’s business needs for five to 10 years (or more) as these
employees wait to become eligible to file for adjustment of status.

In conclusion, one of today’s biggest challenges in employ-
ment-based immigration is an outdated immigration system that
does not take into account the mobility of the modern worker.

The failure of government agencies to issue clear guidance on
how to address the realities of a mobile workforce is only part of
the problem. It is apparent that the employment-based immigration
system has failed the test of time. Current law is not easily adaptable
to the modern-day realities of the workplace, and the immigrant
visa quota system has resulted in the disparate treatment of foreign
workers born in certain countries. For a nation of immigrants where
foreign workers fill critical gaps in the U.S. workforce, an updated
system that takes into account the mobility of the modern workforce
is required to allow U.S. companies to meet their business needs in
an increasingly mobile and global economy. ®
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