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Iso known as the “Lincoln Law” or the qui tam! statute, the False Claims
Act (FCA)? stems back to 1863.° Enacted by Congress as a way to
uncover corrupt suppliers of goods to the Union Army, the FCA initially
“provided that any person who knowingly submitted false claims to the
government was liable for double the government’s damages plus a penalty of
$2,000 for each false claim.” Since its inception, the FCA has undergone only two
major amendments—in 1943 and 1986. The 1943 amendments served to refine
the FCA by providing an initial 60-day period for the government to intervene,
precluding qu tam suits based on information already in the government’s
possession and reducing the relator’s share from 50 percent to between 10 percent
to 25 percent.” By way of contrast, the 1986 amendments® revitalized que tam
causes of action by providing, among other items, a cause of action for retaliation
against whistleblowers, expressing a cause of action for reverse false claims, an
increase from 25 percent to 30 percent as the maximum award, and increasing the
penalties from “$2,000 and double damages to a penalty of not less than $5,000 nor

more than $10,000 and treble damages.”

Other laws, such as the Fraud Enforcement and Recovery Act of
2009 expanded the FCA by proscribing: (1) presenting a false claim;
(2) making or using a false record or statement material to a false
claim; (3) possessing property or money of the United States and
delivering less than all of it; (4) delivering a certified receipt with
intent to defraud the United States; (5) buying public property from
a federal officer or employee, who may not lawfully sell it; (6) using a
false record or statement material to an obligation to pay or transmit
money or property to the United States, or concealing or improperly
avoiding or decreasing an obligation to pay or transmit money or
property to the United States; or (7) conspiring to commit any such
offense. The penalties have increased since 1863 and currently have
two possible ranges: $5,500 to $11,000 per violation, plus treble dam-
ages for violations prior to Nov. 2, 2015% and a new range of $10,781
to $21,563, which the Department of Justice announced in its interim
final rule on June 30 and applies to violations after Nov. 2, 2015.°
Hence, the financial and reputational ramifications for the offenders
are potentially significant.

As illustrated in the FCA’s legislative history, “[c]laims may
be false even though the services are provided as claimed if, for
example, the claimant is ineligible to participate in the program.”®
In general, there are three categories of claims that are brought
under the FCA: (1) factually false, (2) legally false, and (3) reverse
false claim.!! Factually false claims are straightforward. Specifically,
a claim for reimbursement included “incorrect description of goods
or services provided or a request for reimbursement for goods or
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services never provided.”'* By way of contrast, legally false claims are
“predicated on an express or implied false certification of compliance
with a regulation, statute, or contract term—is more complicated,
and has resulted in one of the most controversial debates on the
proper scope of FCA liability.”® Express false claim cases have

been accepted by district courts without controversy. And, until

Universal Health Services Inc. v. United States ex rel. Escobar,'*

there was a split in the circuit courts as to whether an implied false
certification claim was permissible. Writing for a unanimous Supreme
Court, Justice Clarence Thomas resolved this dispute and held that
the “implied” certification theory is a viable basis for a cause of action
under the False Claims Act.'?

A recent U.S. District Court ruling provided guidance in relation
to a reverse false claim—a claim where a person receives an overpay-
ment from the government but does not return the portion that is in
excess of what is owed. In Kane v. Healthfirst Inc., the U.S. District
Court for the Southern District of New York interpreted the health
care providers’ obligations under the 60-day rule to require “a person
who has received an ‘overpayment’ must: (A) report and return the
overpayment to the secretary, the state, an intermediary, a carrier, or
a contractor, as appropriate, at the correct address; and (B) notify the
secretary, state, intermediary, carrier, or contractor to whom the over-
payment was returned in writing of the reason for the overpayment.”

The purpose of this article is to provide an overview of the Es-
cobar case and highlight some of the key aspects of the case. From
my perspective, despite the Court’s attempt to narrow recovery,
FEscobar is a welcome decision that provides clarity and enables the
government and whistleblowers to reclaim tax payers’ money based
on omissions, as well as “co-missions.”

Analysis
Escobar was one of the most anticipated cases of 2016 term for the Su-
preme Court because it resolved a split in the circuit courts. Specifical-
ly, the First, Second, Third, Fourth, Sixth, Ninth, Tenth, Eleventh, and
D.C. circuits found that implied certification is a valid FCA theory,'
while the Fifth and Seventh circuits held that the implied certification
theory was invalid.'” In light of the holding in Escobar, the dispute was
resolved and the implied certification theory has been deemed valid.

In E'scobar, Universal Health Services (e.g., the contractor)
provided mental health services and submitted claims for payment
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by Medicare and Medicaid. Yarushka Rivera was a teenage Massachu-
setts’ Medicaid beneficiary who received mental health counseling
services from one of Universal Health Services’ facilities. Ultimate-

ly, she died after receiving medication that a “doctor” prescribed
after diagnosing her with bipolar disorder. Afterward, her parents
discovered that very few of the employees were actually licensed to
provided mental health counseling or legally authorized to prescribe
medication without supervision.

The premise of this case centers around the allegations that
Universal Health Services violated the False Claims Act under the
implied certification theory for “knowingly present[ing] ... a false or
fraudulent claim for payment or approval” to the federal government,
despite having the knowledge that the employees were violating
basic licensing requirements and, therefore, misrepresenting that
the claims were “clean” and that material laws were being complied
with in relation to licensing and prescribing requirements.'® In fact,
the Court boldly states, “[nJothing in the text of the False Claims Act
supports Universal Health’s proposed restriction.... A statement that
misleadingly omits critical facts is a misrepresentation irrespective of
whether the other party has expressly signaled the importance of the
qualifying information.”" In sum, a reasonable person would discern
the importance of the information in making an informed decision.

Despite holding that the implied certification theory is a valid
basis for a False Claims Act cause of action, the Court narrowed the
government and the First Circuit’s perception of materiality—“that
any statutory, regulatory, or contractual violation is material so long
as the defendant knows that the government would be entitled to
refuse payment were it aware of the violation.”® The Court went on
to say that requiring contractors to comply with every aspect of the
U.S. Code and Code of Federal Regulations was too broad, and the
intent of the FCA was not to make liability as broad as “requir[ing)
contractors to buy American-made staplers” even if it is in the U.S.
Code.?! By way of contrast, knowingly being out of compliance with
state regulatory requirements governing licensure and prescribing is
material and a basis for liability under the FCA. Hence, there are a lot
of areas of law that are deemed material under the FCA.

Conclusion

In sum, the FCA enlists the assistance of the public in combating
fraud against the government and recovering civil penalties. Escobar
alleviated the divergent interpretations of “implied” certification the-
ory, which should make it easier for counsel and the government in
bringing these types of causes of action. Counsel should pay particu-
lar attention to the Court’s focus for limiting exposure under the FCA

e G

to effect the true spirit of the law’s “strict enforcement of the act’s
materiality and scienter requirements.” Hence, counsel need to be
prudent in choosing a case, as the lower courts have been provided
guidance to avoid “punishing garden variety breaches.” As this article
was heading to print, the U.S. Court of Appeals, First Circuit, issued
an opinion based upon the U.S. Supreme Court’s Opinion, which
required the Court of Appeals to evaluate some issues on remand.
Universal Health Servs., Inc. v. United States and Commonwealth
of Mass. ex rel. Escobay; 136 S. Ct. 1989, 2004 (2016) (“Escobar

1I”). The First Circuit “[a]ppli[ed] the Supreme Court’s guidance on
the question of whether UHS’s misrepresentations were material, we
again find that Relators’ complaint sufficiently states a claim under
the FCA. We therefore REVERSE the district court’s grant of UHS’
Motion to Dismiss and REMAND for further proceedings consistent
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with this opinion.” Unated States and Commonwealth of Mass. ex
rel. Escobar v. Universal Health Servs., Inc., 780 F.3d 504, 514 (1st
Cir. 2015) (“Escobar I”), on remand, No. 14-1423 (Nov. 22, 2016).22 In
sum, the First Circuit’s discussion on materiality relies upon the notion
that materiality is a holistic approach.

The main take-aways for counsel include:

e Appreciating that the fundamental inquiry is “whether a piece of
information is sufficiently important to influence the behavior of
the recipient.” United States ex rel. Winkelman et al. v. CVS
Caremark Corp., 827 F.3d 201, 211 (1st Cir. 2016).

e “regulatory compliance is not merely a condition of payment.”

e Actual knowledge of the government about the violations, as
well as other circumstances should be considered in ascertain-
ing whether or not the government continued to pay the claims
despite knowing the claims were false.

Overall, E'scobar changed the landscape of False Claims Act cases
under the implied certification theory. Attorneys and whistleblowers
alike should be sure to address all of the elements, with particular
emphasis on materiality and the government’s actions. ®
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