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“It 1s as much the duty of
government to render prompt
Justice against itself, 1n
favor of citizens, as it is to
adminaster the same between
private imdirvrduals.”

—Abraham Lincoln, First Annual Message, 1861

President Abraham Lincoln was a busy man in 1861. He was also not renowned for his
advocacy of federal judicial power, having attacked the very notion of judicial review in
his First Inaugural Address. Even so, in his First Annual Message that December, Lin-
coln pressed Congress to enhance the power and independence of the Court of Claims
as a matter of national urgency. Though forgotten by many contemporary lawyers and
absorbed into modern tribunals in 1982, the Court of Claims was created in 1855 to ad-
judicate monetary claims against the United States and was the first national trial court
and first federal court of special jurisdiction. Adjudicating claims on the national purse
may sound like the stuff of painstaking detail rather than earthshaking principle, but
Lincoln and his compatriots understood that, as the primary vehicle for the government
“to render prompt justice against itself,” the Court of Claims could bolster confidence in
the federal government’s fairness in times of crisis.!

Modern federal courts have durable structures and well-defined roles. This was not
always the case for the Court of Claims, however. Indeed, it was far from clear that the
tribunal could properly be considered a court at all in its early years. Though Lincoln
was eventually vindicated in his insistence that “adjudication of claims in their nature
belong to the judicial department],]” not all members of Congress initially accepted this
premise. Some found the idea of the national government waiving its sovereign immuni-
ty and consenting to suit before unelected judges to be unseemly or undemocratic.?

Reflecting these tensions, the court developed an institutional hybridity that placed
it somewhere between Congress and the judiciary in its first several decades. It took on
work previously assigned to legislative committees and performed an advisory role for
the political branches redolent of a modern agency. Even so, its judges were appointed
by the president for life with senatorial consent and the Supreme Court heard direct ap-
peals from the court for most of its existence. This blended institutional makeup forced
Congress and the Supreme Court to wrestle with the powers and limitations of the fed-
eral judiciary for over a century and helped forge modern conceptions of what a federal
court zs. As the nation’s politicians and justices worked through this process, however,
the Court of Claims’ status as an Article III court was often contested or unclear.

To understand why the Court of Claims took on this innovative structure, it is in-
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structive to look at how claims against the government were resolved
before the court’s creation. In the immediate aftermath of inde-
pendence from English rule, the Confederation Congress took sole
responsibility for assessing the validity of claims against the United
States. This system seems to reflect both colonial practice and the
absence of an executive sovereign analogous to the king, whose
ministers had resolved petitions in England.?

In what would become a recurring theme, war gave rise to an un-
usually high number of claims against the government. In response,
Congress passed a law in 1792 authorizing the widows and orphans
of Revolutionary soldiers to claim their pensions and assigned adjudi-
cation of such claims to the federal circuit courts.* The law also em-
powered the Secretary of War to suspend any circuit court judgment
he found erroneous and to report the same to Congress.” Several
circuit courts declined to enforce the statute, reasoning that this
proviso robbed the courts’ judgments of finality and rendered them
advisory. Allowing the other branches to gainsay judicial decisions
was, as two Supreme Court justices and a district court judge wrote
to President George Washington, “radically inconsistent with the
independence of that judicial power which is vested in the courts[.]”®

ing reading: “out of 16,573 petitions ... and 3,436 bills reported,” the

report noted, “only 1,796 passed the House, and but 910 passed both
Houses.” ' Connecticut Rep. John Rockwell called the system “about
the worst that could be devised.”!!

While many members of Congress recognized the problems with
their own system, it was not obvious that the solution lay in the
creation of an independent claims body. In a period characterized by
populist critiques of supposedly elitist judges and widespread calls
for a more egalitarian society, the idea of handing over important
congressional duties to unelected judges or commissioners faced
real opposition. In a debate over an 1849 bill that would have created
a national claims commission, for example, Illinois Rep. Orlando
Ficklin lamented, “[i]f these gentlemen were to hold office during life,
why not make the offices hereditary, and let the oldest sons succeed
to their fathers?”'> Missouri Rep. James Bowlin went further, calling
the proposal “a base abandonment by the representatives of the
people of the curatorship of the Treasury of the United States to a
few commissioners.”*?

Although these arguments stymied the attempt to create a body
dealing with all claims, Congress did set up the Mexican War Claims

FINALLY, IN 1855 CONGRESS PASSED AN ACT THAT
SATISFIED A CRITICAL MASS OF BOTH HOUSES BY
LEAVING MANY OF THE DIFFICULT QUESTIONS UP IN
THE AIR AND ANSWERING OTHERS AMBIGUOUSLY.
THE ACT NAMED THE THREE-JUDGE TRIBUNAL THE

“COURT OF CLAIMS.”

Though Congress resumed the lion’s share of claims adjudica-
tion for the first half of the 19th century, the question of whether it
should retain a veto over the payment of claims remained a subject
of debate. Many members of Congress considered such a power es-
sential to congressional sovereignty. Others suggested that allowing
a court to render a final judgment might also violate the Appropria-
tions Clause of Article I, § 9, which forbade money to be taken from
the national treasury except by a congressional appropriation. But,
as John Quincy Adams suggested in his diary in 1832, there was a
growing body of political opinion that insisted this work belonged
with the courts “and legislative assemblies ought to have nothing to
do with it. One-half of the time of Congress is consumed by it,” he
complained, “and there is no common rule of justice for any two of
the cases decided.”

There may have been real substance to Adams’ remonstrations.
By 1838, claimants were filing approximately six times as many
petitions as they had during the republic’s early years.® Many of these
claims were related to events of the War of 1812, with everything
from the loss of a volunteer’s gun to the razing of valuable property
constituting a potential claim.” With the number of claims growing
again as a consequence of the Mexican-American War (1846-1848),
an 1849 congressional report stated that the claims system had
degenerated into one “of unparalleled injustice, and [was] wholly
discreditable to any civilized nation.” The numbers made for alarm-
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Commission from 1849-1851 to adjudicate claims related to the Trea-
ty of Guadalupe Hidalgo. Staffed by temporary political appointees,
however, this panel could never shake the impression that it was a
profiteer’s plaything. Politicians and petitioners alike complained that
the commission proceeded largely in private and without adversarial
hearings.'* Though New Hampshire Sen. John Hale’s claim that it
facilitated “the most enormous frauds that were ever heard of in the
history of civilization” seems hyperbolic, the committee’s reception
did not auger well for extra-congressional claims adjudication.'®
Congress, then, continued to limp along with claims adjudication for
several years as eight more attempts to create a separate claims body
failed to gain traction.

Finally, in 1855 Congress passed an act!® that satisfied a critical
mass of both houses by leaving many of the difficult questions up in
the air and answering others ambiguously. The act named the three-
judge tribunal the “Court of Claims.” Its judges would be appointed
by the president with the “advice and consent of the Senate” and
they would hold their offices “during good behavior” in keeping
with Article III, § 1, of the Constitution. However, as a national trial
court, the Court of Claims’ proceedings took a slightly unusual form,
with commissioners dispersed around the nation (future President
Benjamin Harrison was among the first) to take evidence, which they
would mail to the court in Washington, D.C., for decision. Moreover,
the degree of finality accorded the court’s actions remained nebu-



lous. The act required the judges to “report” their findings to Con-
gress, along with draft legislation enforcing the decision, but these
bills became operative only “if enacted” by Congress.!” The House
interpreted this language to require a de novo review of all claims,
effectively rendering the court little more than an advisory board.'®

It was the lack of finality of Court of Claims decisions that agitat-
ed Lincoln in the early days of the Civil War. A protracted conflict on
home soil was bound to invite a massive number of claims as Union
forces contracted for, damaged, and destroyed a vast amount of
private property. Lincoln argued that instead of busying Congress
with these claims at a time when it should be “more than usually
engaged ... with great national questions,” the court’s decisions
should be treated as final judgments, subject to judicial appeal, but
with no further review from Congress.'” After a few false starts, Con-
gress responded with the Court of Claims Act in 1863.%° In addition
to adding two new judges to the court to deal with a burgeoning
caseload, this law partially redressed the lack of finality and assuaged
Appropriations Clause worries by providing a general appropriation
of funds to cover judgments. A last-minute amendment to the bill,
however, meant that meritorious claims had to be “estimated for” by
the secretary of the treasury before they could be paid.?!

This proviso became an important part of the first, and oddest,
major Supreme Court case dealing with the Court of Claims. Though
it reached the court in 1865, Gordon v. United States began as
a claim for property damage incurred by a Florida landowner in
combat between native tribes and the United States military in 1813.
Following a complex 50-year claims process, the Court of Claims
denied a petition seeking more than $66,000 (the equivalent of more
than $1 million today) in interest.?* After hearing oral argument on
appeal, Chief Justice Roger Taney wrote an opinion holding that the
Court could not hear the case because the Court of Claims was not,
as Congress had supposed, exercising judicial power. Taney died
shortly before the justices could meet to discuss the opinion, but
his colleagues agreed to adopt it anyway. At some point thereafter,
someone lost Taney’s draft opinion. As a result, the official report
of the case carried only a note from reporter John William Wallace
stating the Court’s decision.

Taney'’s successor, Salmon Chase, then issued a one-paragraph
opinion in the unofficial Lawyers’ Edition reports that focused on
potential revision by the secretary of the treasury. This lack of finali-
ty, he reasoned, denied the Court of Claims “the judicial power from
the exercise of which appeals can be taken to this court.”* Congress
responded by repealing the section referring to Treasury estimates
in 1866, with the intention of securing the Court of Claims’ footing.?*
The Supreme Court responded in kind, adopting appellate rules
contemplating appeals from the Court of Claims.

Some 17 years later, however, Taney’s opinion was discovered
in the effects of a dead friend who had served, perhaps ironically,
as the register for wills for Baltimore County, Md. After a few years’
delay, a donor gave the opinion to the Supreme Court, which finally
published it in 1886. Taney’s opinion was far more combative in tone
and broad in substance than Chase’s. In language freighted with the
violent tragedy of his times, Taney portrayed Congress’s attempt to
create appeals from the Court of Claims to the Supreme Court as an
assault on the equality between the branches of government that was
essential to “prevent an appeal to the sword and a dissolution of the
compact[.]”® On this premise, Taney continued, the Court of Claims’
reliance on a congressional appropriation to fund its judgments was

as troublesome as the section on which Chase and Congress had
focused their energies. From beyond the grave, Taney had once
more cast a pall over the constitutional status of the Court of Claims.
Though the Supreme Court did not definitively rule on the court’s
status for another 47 years, this lingering precedent made the proba-
ble outcome of such a decision unclear.

The cases the Court of Claims heard were not just controversial
because they asked questions about the court’s own status. During
and after the Civil War, for instance, the court was charged with
determining the validity of claims by civilians that their property had
been confiscated or destroyed by Union troops. This necessitated
findings on such vexed issues as the scope of the war, the army’s
“right to capture” enemy property, and the timing of the peace.*

Moreover, claimants had to prove they had remained loyal to the
Union cause to prevail. This required complex interrogations into the
nature of loyalty and the evidence that could be used to prove it. The
Court of Claims had to decide, for instance, whether to apply a differ-
ent standard of proof of loyalty for black and white Southerners (it
did) and what effect to give renunciations and pardons.? In 1869, the
Supreme Court upheld a Court of Claims ruling that a presidential
pardon established loyalty in law.?* This decision was politically un-
popular because it suggested the prospect of erstwhile rebels taking
millions from the national coffers. The Court of Claims had already
found for a claimant on the basis of just such a pardon in a separate
case then on appeal. Congress took action, passing legislation stating
that pardons were evidence of disloyalty (or what would there be
to pardon?) and ordering the Supreme Court to dismiss any case in
which the Court of Claims had found for a pardoned claimant.*® This
was strong stuff, and in United States v. Klein (1871), the Supreme
Court struck the law down, establishing the important principle that
Congress cannot use its jurisdictional powers to compel a decision on
the merits.?!

Nevertheless, Congress continued to enhance the Court of
Claims’ jurisdiction in subsequent decades. In 1887, for instance,
Congress passed the Tucker Act, which expanded the court’s reach
to the vast majority of non-tort claims against the federal gov-
ernment. The act also empowered the court to produce advisory
findings on cases referred to it by Congress or federal agencies.*
Congress subsequently expanded this advisory role by entrust-
ing the court with the interpretation of important treaties with
native tribes with a view to deciding claims made under them. The
opinions the Court offered in such cases were not binding judg-
ments and thus threatened to resurrect the problems pointed up
by Taney’s opinion in Gordon, which had been published the year
before the Tucker Act.

At first, both the Court of Claims and the Supreme Court side-
stepped the issues raised by the court’s unusual role by embracing a
clever duality when it came to claims cases. Where the court decided
claims authorized by common or statutory law, the Supreme Court
took its appeals and operated as though the Court of Claims was
an Article III tribunal. Where the court performed an advisory role,
however, no appeal was available because the court was performing
nonjudicial business.*

The Court of Claims adopted a more literal duality in 1925 when
it divided into appellate and trial divisions with a bolstered core of
commissioners for the latter designed to redress the World War I-era
backlogs that, in the words of one judge, had led to a “prevalent opin-
ion that the distant heirs get judgment after the parties suffering the
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real injury have long since been dead[.]™* Questions over the status
of the Court of Claims became particularly important as the judicial
branch began to grapple with the labyrinthine issues presented by
the rise of the federal administrative state in the first half of the 20th
century, however. As these agencies took on much of the workload
previously shouldered by the nation’s judges, the stakes for defining
the meaning of judicial power rose.

In 1933, Williams v. United States presented these questions
in an unusual way with the peculiarity of a judge suing the govern-
ment in his own court. Judge Thomas Williams took this rare step
when his salary was reduced by depression-era legislation cutting
the salaries of all federal judges except those whose pay was pro-
tected by Article III, § 1. The comptroller general had determined
Williams and the other claims judges did not sit on Article III courts
and were thus subject to the salary reduction. Relying on Gordon,
Justice George Sutherland agreed. The Court of Claims’ primary
function was once performed by Congress, he reasoned, and the
Tucker Act entrusted it with tasks more akin to an agency’s work.
As aresult, the court did not exercise power that was fundamen-
tally “judicial.” Congress, however, had other ideas. After curtailing
the court’s advisory work, the national legislature passed a law ex-
plicitly declaring the Court of Claims an Article III court in 1953.%

The Supreme Court finally acceded to this in Glidden Co. v.
Zdanok (1962). The case involved an appeal decided by a divided
panel of the Court of Appeals for the Second Circuit whose opinion
was written by Judge J. Warren Madden, a Court of Claims judge
sitting by assignment from Chief Justice Earl Warren. The losing
party appealed, arguing that Madden should not have been permit-
ted to hear the case. A 5-2 majority of the Supreme Court (Justices
Frankfurter and White did not take part in the decision) deter-
mined that the Court of Claims was, after all, an Article III tribunal
and Madden was thus properly assigned to the Court of Appeals.

Two decades later, all the Court of Claims’ Article III judges
found themselves permanently assigned to a Court of Appeals.

The Court of Claims was broken up in 1982 as part of the Federal
Courts Improvement Act, with the appellate division judges being
absorbed into the newly created Court of Appeals for the Federal
Circuit and the trial judges (as the former commissioners were
known since 1973) forming the Article I United States Claims Court
(renamed the United States Court of Federal Claims in 1992).%
Perhaps ironically, given its status as the nation’s first and lon-
gest-lasting court of special jurisdiction, the Court of Claims was
folded into the Federal Circuit in part to answer criticisms of the
specialization of that court. Should the Federal Circuit become de-
voted exclusively to patent appeals, critics argued, its judges might
become too cloistered and their focus too narrow. The Court of
Claims’ unique blend of breadth and specialization made it a natural
balm for such concerns.*”

Over its 127 years, the Court of Claims played an important role
in the development of the federal courts. Though the court has
been folded into modern tribunals that take on much of the same
work, it helped realize Lincoln’s conviction that the judiciary could
provide the best means for the government “to render prompt
justice against itself[.]”®® And in doing so, it forced the judicial and
political branches to answer probing questions about the possibili-
ties of judicial power and the nature of the judiciary itself. ®
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tion to the likely Supreme Court adjudication of Grimm, though as
of yet no petition for certiorari has been granted.

In conclusion, a well-developed body of federal law on transgen-
der rights already exists, and the broad thrust of the law over the
past approximately 25 years has been toward greater protection
against transgender discrimination. Employers who seek to impose
restrictions on transgender employees that conflict with their gen-
der identities or who wish to make employment decisions on the
basis of an individual’s transgender status will expose themselves to
potential significant liability. When advising clients, the safest route
to take is to recommend that they proceed as if transgender were a
protected class. This is the de facto status that has been achieved
through the Price Waterhouse gender stereotyping line of cases,
even though transgender is not currently a specifically protected
class. However, the Grimm case, which appears to be poised for
decision by the Supreme Court, will likely have a major impact on
future transgender litigation. ®
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