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Recovery of punitive damages is one of those rare
aspects of maritime law that excites both academics
and practitioners alike. Academics often delve into the
historical origins,! while practitioners eagerly await,
analyze, and apply new decisions in an effort to obtain
favorable results for their clients. Quite often, these
cases cause the historical and modern to intersect. A
good example is McBride v. Estis Well Serv. LLC, a
recent decision of the Fifth Circuit.? In McBride, the
plaintiffs sought punitive damages from an employer,
alleging unseaworthiness under general maritime law
and negligence under the Jones Act.? The district
court originally dismissed the plaintiffs’ punitive
damages claims, but that decision was reversed by a
panel of the Fifth Circuit with instructions on remand.
However, the Fifth Circuit later vacated its original
opinion and held en banc that punitive damages were
barred under both the Jones Act and unseaworthiness
causes of actions for injury and death of seamen. The
McBride opinion gave the court occasion to consider
the storied historical roots of the maritime punitive
damages claim as well as intervening statutory and
judicial limits on the damages recoverable by seamen.
A brief historical foray is necessary to understand
the current state of the law. Although a full review
of the issue could delve as far back as the 1800s,* for
our purposes, it is most useful to begin in 1990 with
Miles v. Apex Marine Corp.” The Supreme Court
held in Mzles that a Jones Act seaman is prohibited
from claiming nonpecuniary damages for wrongful
death under the general maritime law. Importantly,
Miles established what has come to be known as the
“uniformity principle” (i.e., there should be uniformity
of damages remedies in any action stemming from the
death or injury of a seaman).” Several statutes, chief
among which is the Jones Act, govern the causes of
action available to an injured seaman. After Miles, if a
category of damages is not available under a statutory
maritime cause of action, it is not available for that
type of claim under the general maritime law, the
default body of federal common law governing mar-
itime claims where no statute is on point. The Court
stated, “It would be inconsistent with our place in the
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constitutional scheme were we to sanction more ex-
pansive remedies in a judicially created cause of action
in which liability is without fault than Congress has
allowed in cases of death resulting from negligence.”

Courts applied Miles broadly? until the tide shifted
in Exxon Shipping Co. v. Baker'® and Atlantic
Sounding Co. Inc. v. Tounsend.** Baker arose out of
the Exxon Valdez litigation. In that case, the Supreme
Court held that punitive damages are available under
general maritime law, but did so in the context of
pre-emption by the Clean Water Act.'? Townsend then
pointedly held that punitive damages are available
under the general maritime law against an employer/
ship owner who willfully failed to provide maintenance
and cure.”® The Court reasoned that pre-existing,
common law remedies are not eliminated by statutes
that do not address them.' Accepted remedies under
the general maritime law, which are unaltered by
statute, should therefore remain available.’® Congress
was aware of those remedies and envisioned their
continued availability when enacting the Jones Act.!®
The Court distinguished Miles because no wrongful
death cause of action for the dependents of seamen
existed at the time of the passage of the Jones Act.'
The wrongful death claim invoked by the plaintiffs in
Miles was created by Congress through the Jones Act.
The act’s silence on recovery of punitive damages,
therefore, meant that Congress did not intend to
permit recovery of that category of damages in the
seaman’s wrongful death claim. Punitive damages for
failure to provide maintenance and cure, on the other
hand, pre-existed the Jones Act and were not altered
by that legislation.'® Accordingly, the Townsend court
reasoned that punitive damages for failure to provide
maintenance and cure survived passage of the Jones
Act and remained available as a remedy.

Against the backdrop of those decisions, the Fifth
Circuit in McBride squarely addressed the issue of
punitive damages under the Jones Act and the unsea-
worthiness cause of action for injury and death of sea-
men. The court hearkened back to Miles, holding that
the Jones Act limits a seaman’s recovery to pecuniary
damages for liability under the Jones Act or unsea-



worthiness.' The court looked to the Federal Employers’ Liability
Act (FELA),* which provides remedies for railroad workers, and to
Mich. Cent. R.R. Co. v. Vreeland,? which limited FELA recovery to
pecuniary damages, to conclude that Jones Act recovery is similarly
limited to pecuniary damages.? Punitive damages are a species of
nonpecuniary damages and are therefore unavailable under FELA
and Vreeland. In addressing the general maritime law, Mzles com-
pelled the same result—no punitive damages.? The Fifth Circuit still
had to address Townsend, which had permitted recovery of punitive
damages. The court limited Townsend to the maintenance and cure
context, a “traditional understanding” that was “not a matter to
which ‘Congress has spoken directly.”** Outside of maintenance and
cure, punitive damages are not recoverable in most maritime claims.

Despite the Fifth Circuit’s conclusion in McBride, the issue of
punitive damages in the maritime context is, by no means, resolved
and courts continue to grapple with it. For instance, the Ninth and
Eleventh Circuits® still allow punitive damages in unseaworthiness
actions, contrary to McBride. However, the viability of those deci-
sions may be in question.? The Southern District of Florida recently
held in Wzlliams v. Carnival Corp. that a loss of consortium claim,
another type of nonpecuniary damages like punitive damages, is not
available for a cruise ship passenger.” To hold otherwise would have
put cruise ship passengers in a better position than family members
of injured seamen and would be contrary to the Mzles uniformity
principle.?® The Fifth Circuit in Scarborough v. Clemco Indus. held
that a Jones Act seaman cannot recover nonpecuniary damages
from a nonemployer third party.?” In Collins v. ABC Marine Towing
LLC, however, a section of the Eastern District of Louisiana held that
punitive damages are available against third parties under general
maritime law, citing both Townsend and Baker.>® Another section of
that court, however, reached the opposite conclusion.?! Finally, in I»
re Marquette Transp. Co. Gulf-Inland LLC, the Eastern District of
Louisiana held that a deceased fisherman is not a “seafarer” under
Yamaha Motor Corp. U.S.A. v. Calhoun® and could thus recover
nonpecuniary damages under state law (although the court had
already dismissed the claim for punitive damages), showing the com-
plications of choice of law.** All of these decisions demonstrate that
the historical origins of punitive damages and the continued evolu-
tion of the general maritime law impact the practical decision-making
of both courts and practitioners. ®
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