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sing ADR in
Superfund Cases
MAKING A GOOD THING BETTER

RONI ELIAS

uring the last decades of the 20th
century, it became apparent that there
were hundreds of locations in the
United States where hazardous, toxic
wastes had been dumped and left to contaminate
the soil, water, and air for years on end. In
response to the public health and safety threats
posed by such hazardous waste sites, Congress
enacted the Comprehensive Environmental
Response, Compensation, and Liability Act of
1980 (CERCLA),! which provided a set of legal
rules by which parties could be made liable for
the cleanup of those sites, and which established
a fund (the Superfund) to pay for cleanup costs
not covered by the parties held responsible for
the pollution. Since its enactment, CERCLA has
helped effect the cleanup of dozens of sites and
the remediation of the environmental problems
caused by hazardous waste pollution. Identifying
how CERCLA sites should be remediated
and who should pay for the remediation was
extraordinarily complicated, often implicating
hundreds of private and public actors who
participated in the dumping and requiring an
analysis of myriad environmental problems.

Given the breadth and complexity of the liability and remedia-
tion issues in CERCLA cases, and given the often enormous costs of
cleanup, such cases could be exceptionally difficult, time-consuming,
and costly to litigate. But cleanup could not wait years until such lit-
igation was completed; the public health and safety demanded much
more immediate action. Settlements were the preferred method of
resolving CERCLA cases because they could expedite the funding
and completion of cleanup.

In CERCLA cases, as in other kinds of cases, alternative dispute
resolution (ADR) has been a crucial factor in promoting settlements
that can be accepted by the parties and implemented with relative
speed. Both the Environmental Protection Agency (EPA), which
enforces CERCLA, and private parties have successfully used a va-
riety of nonbinding, voluntary forms of ADR, such as mediation and
different forms of facilitation, to identify determinative issues and
interests and to establish a framework within which the complicated
CERCLA issues can be more effectively negotiated. Some of the most
notable successes in CERCLA cleanups would not have been possible
without early and intensive use of ADR methods.?

This article examines how CERCLA cases have benefitted from
ADR methods, and it provides an argument for how the use of ADR
can be expanded even further as the long and difficult process of
cleaning up hazardous waste sites continues. Although voluntary,
nonbinding ADR has been widely used in CERCLA cases and there
has been little recourse to arbitration as a means of adjudicating fac-
tual issues. Failing to make much use of arbitration can be attributed
to two principal factors: (1) some statutory and regulatory rules that
make binding arbitration problematic in the CERCLA context and
(2) some of the unique dynamics of CERCLA cases that diminish
incentives for using arbitration.

This article argues that arbitration can and should have a greater
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role in CERCLA cases—not as a means of resolving the case but
rather as a means of resolving particular aspects or issues that

might stand in the way of productive settlement negotiations. In

this respect, arbitration could be a way to conduct the equivalent of
mini-trials that could supplement more facilitative methods of ADR.
Because CERCLA cases are so complicated and difficult, there is
every reason to bring the full complement of ADR methods to bear in
crafting solutions to the problem of hazardous waste cleanup.

This article makes this argument by first reviewing the basic
statutory background for CERCLA cases in Part 1. Next, in Part II, it
discusses how ADR has been used in federal environmental cases,
including a discussion of the various ADR methods that have been
used most widely by the EPA. In Part III, it discusses how ADR has
been used in the specific context of CERCLA cases, reviewing the
advantages and disadvantages of ADR in that context and consid-
ering three cases in which ADR was successfully used to promote
settlement. This article concludes by discussing how arbitration can
be used more expansively in CERCLA cases and why such use would
be a valuable addition to the legal process by which hazardous waste
sites are cleaned up and remediated.

Part I: The Statutory Background
Until the late 20th century, the legal regime that prevented pollution
and protected natural resources was primarily the province of state
government.® During the 1970s, Congress responded to increasing
public concern with various forms of pollution by enacting a variety of
statutes designed to provide cleaner air* and water” and to protect nat-
ural resources,® among other things.” With this federal regulatory leg-
islation, the locus of enforcement authority shifted from the states to
the federal government, and the principal objective of the law changed
to preventing the pollution and destruction of natural resources.®

Another important piece of environmental legislation was enacted
in 1980 after the revelation of extensive problems across the nation
from the dumping of hazardous materials.” One of the crucial events
that brought public attention to the dangers of toxic waste sites
occurred near Buffalo, N.Y., at a location that came to be known as
Love Canal.’ The Love Canal crisis came to a head in 1978 when
homeowners reported foul smells and residues in their homes.!! In-
vestigation revealed that the homes had been built on top of a highly
toxic industrial landfill near a canal, where the Hooker Chemical
Company had buried approximately 21,000 tons of chemical waste
in barrels and other containers between 1942 and 1952.*2 The area
affected by chemicals leaking from the barrels covered about 70
acres and included over 200 homes and a school.*® The chemical
leaks, which entered homes and polluted the water, soil, and air,
caused a remarkably high rate of cancer and birth defects, along with
numerous other illnesses and physical disorders.** Eventually, nearly
1,000 families were evacuated from the area.'®

The tragedy at Love Canal was not an isolated incident. The
EPA estimated that in 1980 there were approximately 30,000 to
50,000 unregulated hazardous waste sites around the nation and
that between 1,200 and 2,000 of these posed a “serious risk to public
health.”'% Congress found that many sites had been polluted by
multiple parties, and that many of the parties responsible for the
pollution had disappeared or become insolvent.'” Given these facts,
Congress sought to enact legislation that would permit the speedy
and effective cleanup of hazardous waste sites, while ensuring that
the cleanup costs were allocated efficiently and fairly.'®
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This legislation was CERCLA." It had two principal purposes.
First, it established a national inventory of hazardous waste sites,
which would make it easier to establish priorities for cleanup.?’ Sec-
ond, CERCLA created response mechanisms that would enable the
government to expedite the cleanups of those sites, especially those
that posed an immediate threat to public health and the environ-
ment.?!

CERCLA created two methods for compelling the cleanup of
hazardous waste sites. In the first method, when such a site posed a
threat of immediate harm to the public or the environment, CERCLA
provided for the creation of the Hazardous Substance Response
Trust Fund, also known as the “Superfund,” which could cover
cleanup costs.?? Under § 107 of CERCLA, the Superfund was created
through taxes on the use or export of certain toxic products, and the
federal government could recover expenditures from it by instituting
a civil action against the parties responsible for the pollution.?® In
the second method, when action was not urgently needed, the EPA
had the authority to compel private parties to clean up contaminated
sites either through an administrative order or through a civil suit.**

Pursuing legal actions to compel cleanup is usually less than
efficient.?” Such litigation involves enormous expenditures for the
investigation to identify those who contributed to the pollution at the
site, plus attorney’s fees and other litigation costs.?® And all of this is
money that could be used for the actual costs of cleanup.

It has long been recognized that promoting settlements is a nec-
essary aspect of the effective enforcement of CERCLA.*” CERCLA
itself promotes settlement by creating a far-reaching mechanism
for imposing joint and several strict liability on the current owners
or operators of the site, those who disposed of hazardous wastes at
the site, and those who transported wastes to the site.?® Under this
regime, each party that made even a minimal contribution to the site
could be responsible for the entire cleanup cost. In theory, this would
prompt potentially responsible parties to act quickly to settle their
allocated cleanup costs.

But quick and efficient settlements proved harder to accomplish.
Regarding the 500 sites identified on the national priority list, there
were only 195 negotiated settlements during the first five years after
CERCLA’s enactment.? In 1985, the EPA published its first CERC-
LA settlement policy, which set forth general principles by which it
would review the cleanup proposals submitted by private parties and
criteria for reviewing settlement offers.* It also included guidelines
and recommendations for how to negotiate settlements.?!

When the time came in 1986 to reauthorize the Superfund, it was
apparent that CERCLA was not working quickly enough.?> During
its first five years, the Superfund program expended $1.6 billion
and started or completed cleanup at only 45 of the 400 sites on its
priority list.* Congressional fact-finding also revealed there could be
10,000 Superfund sites across the nation, with an aggregate cleanup
cost estimated at $100 billion.*

Because the initial statutory scheme for CERCLA was inadequate
to address a problem of this scope and depth, Congress drafted the
Superfund Amendments Reauthorization Act of 1986 (SARA).%
SARA’s goal was to more effectively promote rapid cleanups by
private parties.** SARA established four incentives for private settle-
ments. First, it authorized expedited final settlements with so-called
“de minimis contributors and landowners.”*” These were parties
who contributed relatively low amounts of toxic substances to a
hazardous waste site or who acquired the property without actual or



constructive knowledge of contamination.®® Second, it made it easier
for the EPA to grant releases from liability to settling parties.* Third,
it encouraged the EPA to enter into partial settlements.*’ Fourth, it
offered contribution protection.* However, the SARA amendments
did not actually do much to promote prompt settlements from
parties with a de minimis connection to the pollution at a site. It was
difficult for any potentially responsible party to determine whether
it would qualify for de minimis status; the EPA insisted that such
status would be determined on a case-by-case basis and only after a
fairly extensive factual investigation to ensure that the party being
considered for de minimis status did not have a significant role as

a contributor.*? Parties had few incentives to volunteer themselves
for settlement, and the EPA did not solicit such settlements either.*
The authority to promote settlements created by SARA turned out to
have relatively little practical value.**

Part II: The Use of ADR in Environmental Cases, Generally

The Authority for Using ADR in Federal Environmental Cases

ADR has found ever-more extensive use throughout all areas of the
law, especially through the courts’ increasingly expansive interpre-
tation of the Federal Arbitration Act (FAA),* which provides for the
enforcement in federal and state courts of arbitration agreements
and arbitration awards.*® In 1990, Congress provided additional
impetus for using ADR in disputes involving the federal government
through the enactment of legislation that encouraged all federal
agencies to pursue ADR as an alternative to litigation.*” Under the
Administrative Dispute Resolution Act (ADRA),* federal agencies
must consider ADR in rulemaking, litigation, enforcement actions,
licensing and permitting, and formal and informal adjudications.*
ADRA did not mandate any particular form of ADR or absolutely
require its use in any particular situation; but it did require agencies
to consider using ADR, thus enhancing the trend toward the promo-
tion of ADR in the CERCLA context.?” President George H.-W. Bush
followed ADRA’s enactment with an executive order that encouraged
voluntary ADR and that encouraged the federal government to use
nonbinding arbitration more frequently.”! Shortly thereafter, Pres-
ident Bill Clinton issued his own executive order promoting more
ADR by the federal government.®® President Clinton called for ADR
as a more expeditious method of resolving disputes about procure-
ment involving government agencies and executive departments.®
Even more broadly, he called for more extensive use of ADR in any
dispute that involved the United States as a party.”* Another version
of the ADRA was enacted in 1996 (the 1996 ADRA) to further
promote ADR in cases involving the federal government.” The 1996
ADRA provided that the government could use binding arbitration as
well as nonbinding arbitration, among other ADR techniques.?® Any
federal agency could agree to binding arbitration after it “issue[d]
guidance on the appropriate use of binding arbitration.””

The Value of ADR and its Use in Environmental Cases

Although ADR has been widely adopted in all areas of the law, its use
in environmental cases has been relatively slight. To a significant ex-
tent, this limited use of ADR is the product of the fact that environ-
mental disputes have certain unique characteristics that can make
ADR harder to use effectively.”® Negotiation in any environmental
case, and particularly in hazardous waste cases, is complicated
because any alternative solution can have permanent effects on the
environment; compromise and collaboration can be harder when ne-

gotiating outcomes that could be irreversible.” In addition, environ-
mental disputes involve multiple parties, and multilateral negotiation
is necessarily more complicated than its bilateral counterpart. These
complications are even more pronounced when some of the parties
are trying to vindicate interests, such as clean water or environmen-
tal integrity, which are not easily translated into quantifiable values.®
Despite these challenges to using ADR in environmental cases and in
CERCLA cases, the EPA began to actively promote ADR in the wake
of SARA. In 1987, EPA Administrator Lee Thomas issued guidance
to the EPA regional offices on ADR techniques in environmental
enforcement actions describing the characteristics of enforcement
cases suitable for ADR, procedures for approval of cases for ADR,
procedures for selection of third-party neutrals and procedures for
management of ADR cases.®! But this encouragement of ADR was
still cautious. It only applied to nonbinding ADR, and it asserted that
ADR should not be used to put the EPA in a weaker enforcement
position.® As its use of ADR has evolved, the EPA most often uses
the following forms of ADR:

e Mediation: Mediation is an informal, confidential process in
which a neutral third party assists disputants in arriving at a
mutually acceptable solution to a problem.® A mediator has a
facilitative rather than an adjudicative role.®* The mediator works
to ensure that negotiations between the parties are productive,
ultimately assisting them in reaching their own agreement.®
But the mediator cannot force the parties into an agreement.%
Consequently, dispute resolutions through mediation generally
result in greater satisfaction and a higher level of compliance
than with resolutions produced by adjudication, either in courts
or arbitrations.5

e Convening: A convening is usually a preliminary process in
which a neutral third party helps the disputing parties identify
the issues and interests at stake in the dispute and, sometimes,
even the parties who should be involved.®® After such consider-
ation, the neutral helps the parties decide which ADR method, if
any, would best help them resolve the dispute.®

e Facilitation: A voluntary, informal, and flexible process of com-
munication with a third-party neutral.” This technique is helpful
when there are a group of parties involved and the controversial
issues are somewhat complex.”™ The facilitator sets the initial
rules for the deliberations, keeps the channels of communication
as clear as possible, and suggests innovative options that previ-
ously had not been considered.”™

e Consensus process: Similar to mediation and facilitation,
consensus processes also involve third-party neutrals who help
all interested parties collaborate to develop solutions to existing
or anticipated problems.” When the EPA is involved, a consensus
process is usually employed for regulatory or policy develop-
ment.™

e  Ombudsman: An ombudsman, or “ombud,” is an agency official
who is authorized to consider complaints from various groups
and help facilitate responsive solutions. This form of ADR is spe-
cifically authorized for use in cases involving hazardous wastes.”™

One notable omission from this list is arbitration. In arbitration,
the disputants select a private party to adjudicate their dispute and
make a final, binding ruling. " The chief difference between arbitra-
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tion and ordinary litigation is that the tribunal is private, not public,
and that the parties to arbitration can choose the rules governing the
adjudication.” The rulings of an arbitrator are fully enforceable by
the state and federal courts, as long as the arbitrator acted within the
authority conferred by the parties.”™

Arbitration has not been used in CERCLA cases for a couple
of reasons. For one, CERCLA imposes a ceiling on the amount of
money that can be awarded in any arbitration matter.” According to
the statute, arbitration can be used “where the total response costs
for the facility concerned do not exceed $500,000 (excluding inter-
est).”® Of course, $500,000 does not pay for very much cleanup at
a hazardous waste site. Such sites on the National Priorities List, for
example, have cleanup costs that range between $20 million and $30
million per site.®! With the average remediation cost 40 to 60 times
higher than the statutory ceiling for CERCLA arbitration, few actions
will proceed to arbitration. The legal fees associated with arbitration
are another reason why that form of ADR is seldom used in CERCLA
cases. Outside the context of CERCLA, arbitration is usually a cheap-
er alternative to litigation because the parties can establish their
own procedural rules, which can put a limit on discovery and pretrial
motions.® According to one estimate, potentially responsible parties
could spend between 30 percent and 60 percent of cleanup funds
on legal expenses.® On the basis of this estimate, the legal expenses
for a $500,000 arbitration would be between $150,000 and $300,000.
Obviously, this would make arbitration seem far less cost efficient

advantageous for the government given its manpower limitations.”
Unlike a private law firm, which may have great flexibility in how it
uses both material and human resources, government agencies tend
to operate with relatively small staffs.” Consequently, the govern-
ment likely has less capacity to allocate many lawyers to a case to
cope with the demands of arbitration, which can require the adjudi-
cation of many factual and legal issues in a much shorter time frame
than in a judicial proceeding.”

Part lll: The Use of ADR in CERCLA Cases

CERCLA presents a unique constellation of legal rule and procedural
dynamics that make it different from virtually any other category of
case. Although the advantages and disadvantages of ADR are largely
the same in CERCLA cases as they are elsewhere, there are some
special considerations for CERCLA cases. This section discusses
how ADR can work in the context of CERCLA and how it has been
successfully applied in a few noteworthy cases.

Advantages of ADR in CERCLA

The principal and most obvious advantages of ADR are the same in
the CERCLA context as they are in any other kind of case. Using
ADR as a mechanism for enforcing CERCLA can make it possible to
reach settlements more quickly because it can be easier to arrive at
settlement terms that are more favorable to the responsible parties.”
Unlike litigation, which inevitably involves “strict procedural formali-

Of course, not everyone helieves that time and money will be saved
through greater use of ADR methods in CERCLA cases. Some argue that
traditional litigation is preferable to ADR because it generates judicial
decisions that involve clear legal rules with precedential effect.

than other ADR techniques.

There also are procedural obstacles that make arbitration less
appealing to the EPA in CERCLA cases. As a matter of general policy,
the EPA generally prefers voluntary methods of ADR.* In addition,
as noted above, the 1996 ADRA requires that, before a federal agen-
cy can agree to binding arbitration, that agency and the Department
of Justice (DOJ) must confer, and the agency must issue guidance
that provides advance authority for how arbitration will be used.®
Given these prerequisites for arbitration, and given the panoply of
voluntary methods of ADR that can be used in CERCLA cases, it
seems likely that the EPA can obtain most of the economies of time
and cost by using voluntary methods rather than arbitration.

Finally, and perhaps most importantly, arbitration may not be
popular with the EPA because it may not be a preferable method of
adjudication for the agency. As a general rule, the federal govern-
ment and its agencies feel at home litigating in the federal courts.*
The government wins in the district court nearly 85 percent of the
time.*” On appeal, the government’s success rate is even higher,
reaching 95 percent.®® As one commentator has observed, “[g]iven
these statistics, it is not surprising that a federal agency such as the
EPA would rather take its chances in court than in arbitration.” In
addition, the accelerated procedure of arbitration might be less than
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ties and an adversarial environment,”* ADR promotes a collaborative
approach that encourages parties to seek solutions that accommo-
date their individual interests, including solutions that might not be
available in the adversarial context.” Moreover, it is axiomatic that,
when settlements are reached more quickly, environmental damage
is mitigated and economically valuable uses of the site can resume
sooner.

Problems with ADR in CERCLA

Of course, not everyone believes that time and money will be saved
through greater use of ADR methods in CERCLA cases. Some argue
that traditional litigation is preferable to ADR because it generates
judicial decisions that involve clear legal rules with precedential
effect.” Although these precedent-setting cases might take longer,
they contribute to greater efficiency across the entire population

of CERCLA cases because the legal rules and principles that they
generate will expedite the resolution of later cases.”” If too many
cases are settled without any litigation or judicial decisions, it will be
difficult for the parties in subsequent cases to accurately determine
the relative strength and weakness of their positions and, therefore,
to negotiate effectively for a nonjudicial solution.”® Another criticism
arises from the fact that CERCLA cases often involve multiple parties



and exceptionally complex and uncertain factual situations; such
characteristics make them ill-suited for mediation or other facilitative
processes.” When there are dozens (or perhaps even hundreds or
thousands) of parties who might have some degree of liability for the
cleanup of a site, it is difficult, if not impossible, to engage all of them
in effective bargaining.!® Moreover, the fact that CERCLA imposes
joint and several liability can change settlement dynamics, especially
when not all of the potentially responsible parties have been identi-
fied.!" A party that has already been implicated in a CERCLA action
may feel unfairly pressured to settle, even though it recognizes that
there may be many other potentially responsible parties who have
not yet been identified.'** This feeling of unfairness could adversely
affect a party’s willingness to settle in an ADR process.'” The settle-
ment dynamics of CERCLA cases are further complicated by the fact
that SARA authorizes the EPA to provide contribution protection

for parties who enter into consent decrees.!”* Thus, when the EPA
settles with some of the potentially responsible parties and agrees

to limit their contributions, non-settling parties can find themselves
bearing a share of the cleanup costs that might be grossly dispropor-
tionate to their actual contribution.!® Faced with the risk of such an
unfair outcome, these non-settling parties might choose to litigate
rather than reach their own settlements.! In these circumstances,
early settlements with a couple of parties could actually lead to more
extensive litigation with other parties.

Another problem with ADR in CERCLA cases is that ADR works
better when all of the parties involved have the same information
relating to their dispute. Indeed, the facilitative aspects of mediation
often involve the exchange of information that helps the parties make
a reasonably accurate determination of all of the risks and benefits
associated with their respective positions. But information sharing in
CERCLA cases is not always easy because the EPA does not always
share important information with potentially responsible parties and
because, regardless of what the EPA is or is not willing to share, it can
be difficult to assemble full and accurate information about who pollut-
ed a site.!” This level of uncertainty for the parties potentially subject
to CERCLA liability only further complicates the already difficult
settlement dynamics of hazardous waste site cleanup cases.

Case Studies of ADR in CERCLA

Understanding what ADR is capable of achieving in a CERCLA case
depends upon understanding what has made ADR work successfully
in the past. This section discusses three prominent examples of how
ADR can work to promote CERCLA settlements that might have
taken longer in the context of ordinary litigation—or might not ever
have been reached at all. In general, these cases show that, to this
point, the greatest success for ADR has come through the use of
voluntary, nonbinding facilitative methods.

1. The Bridgeport Rental and Oil Services Inc. Superfund Site
The Bridgeport Rental and Oil Services Inc. (BROS) Superfund site
was a 30-acre property located in Logan Township, N.J., approxi-
mately one mile east of the town of Bridgeport and two miles south
of the Delaware River.!”® It was “used as a waste oil collection facility
and chemical waste storage site for approximately 20 years.”" After
it was closed in the late 1970s, millions of gallons of toxic waste were
left there, “much of it in a 13-acre lagoon that had become a ‘toxic
soup’ of waste material.”'!* Spills and leaks from the site contaminat-
ed both groundwater and adjacent wetlands.!!! In 1977,

[s]parks from a welder’s torch ignite[d] an accumulation of
chemicals, including benzene, toluene, and PCBs.... A raging
fire [sent] up a torrent of thick black smoke resembling a
tornado. Six die[d] and 35 are hospitalized. One of the firemen
reported “Pipelines, storage tanks—the whole place seemed
like it was on fire. There were cylinders as big as a freight car
flying through the air for a couple of hundred yards.... The
cloud was like a mushroom, with drums popping all over the
place, a very black and high funnel, hundreds of feet into the
sky.”12

The extent of the pollution at BROS and the risk of harm to
the public made it “one of the most technically challenging sites to
be addressed by [the] EPA under the Superfund program.”!® The
remediation efforts at BROS involved the DOJ, the EPA, the New
Jersey Department of Environmental Protection (NJDEP), the New
Jersey attorney general office, and over 90 private parties.!'* After
two years of negotiations, which involved professional mediators,
the parties agreed to contribute a minimum of $221.5 million to help
cover cleanup costs.!'® The parties agreed that if the groundwater
and cleanup costs exceeded the amount set forth in the agreement,
the EPA would share those costs, but if the costs were less than the
amount set forth in the agreement, the balance would be paid to the
EPA and the NJDEP to further reimburse them for past costs.!!® In
addition, the private companies also agreed to spend up to $10 mil-
lion to remediate the polluted wetlands, with any additional funds for
wetland remediation coming from the EPA.''” As one of the largest
settlements ever reached in connection with CERCLA, the agree-
ment covered approximately 70 percent of the total cleanup costs
for the BROS site.!'® The work of the professional mediators played
a crucial role in achieving this settlement. According to one DOJ
official, “This complex settlement is the result of effective mediation
led by an experienced third-party neutral.”''? New Jersey officials
agreed. New Jersey Attorney General Peter Verniero stated, “This is
a good example of how ADR can bring positive results.”*

2. The General Electric/Housatonic River Superfund Site
Between the 1930s and the 1970s, the General Electric Company
(GE) used polychlorinated biphenyls (PCBs) as insulating fluids

in the manufacture of electric transformers in a plant in Pittsfield,
Mass."?! Following the industry standards in place during that period,
GE disposed of waste PCBs by releasing them into the Housatonic
River, which ran alongside the Pittsfield plant.’?* When Congress
banned the use of PCBs in 1979, GE discontinued using them; but,
by that time, the damage had been done and the area around GE’s
plant and the river itself were severely contaminated by decades of
PCB disposal.'® In 1981, GE acknowledged its responsibility for the
pollution under the Solid Waste Disposal Act.'** Little was done to
actually clean up the pollution, however. In 1997, public pressure for
a cleanup intensified when Pittsfield residents learned that, during
the 1940s and 1950s, many homes in the area had been polluted
when GE gave its employees free waste products that were contam-
inated with PCBs to use as yard fill.'* Community outcry increased
when it was revealed that GE had waited to disclose this problem,
even though it had been informed about this practice and its risks to
the public in 1981 by one of its own engineers.'? In the wake of these
revelations, the EPA began to negotiate with GE for a settlement.'?”
When GE and the EPA reached an impasse, they enlisted the help

October/November 2016 - THE FEDERAL LAWYER « 59



The cases discussed above illustrate the principal ways that ADR has
been successfully employed in CERCLA cases. In all of these cases, the
most efficacious forms of ADR were those such as convening, mediation,
and facilitation, all of which helped the parties to identify the dispositive
issues, clarify their respective interests, and focus on solutions that
would resolve those issues while accommodating those interests.

of mediators Howard Bellman and Greg Sobel.'*® “In addition to
helping the parties negotiate the settlement, the mediators facilitated
an unusual one-day public input session at which representatives of
citizen, environmental, and business groups were invited to present
their concerns to the negotiators.”? These efforts ultimately led to
an agreement in 1998 between nine government agencies and GE.**
Under the settlement, GE agreed to remediate the 250-acre site of
its Pittsfield plant, as well as the site of a nearby school and several
commercial properties.’® GE also agreed to remove contaminated
sediment from a half-mile stretch of the Housatonic River and to fund
the expected cost of a further cleanup of another one-and-a-half-mile
stretch of the river.'* Along the same lines, GE agreed to remedy
downstream injuries to natural resources that were caused by its
release of hazardous materials across an area extending south from
Pittsfield, through Massachusetts and into Connecticut.'® This exten-
sive plan of natural resource remediation included projects designed
to acquire or enhance wildlife habitats and to pay $15 million in
damages to public agencies that would act as the trustees for natural
resources, ensuring their renewal.’* Finally, GE agreed to undertake
the costs of determining whether an additional 12-mile segment of
the river required any additional remediation.'* As with the BROS
site, the EPA credited ADR methods in reaching such an extensive
settlement agreement: “[O]ne of the unheralded successes of the GE
settlement ... has been the role of [ADR] in achieving a long-sought
agreement among the nine government agencies involved and GE.”%

3. The Helen Kramer Landfill Superfund Site

One of the largest Superfund sites in the United States was the Helen
Kramer Landfill Superfund site, which covered 66 acres in Mantua
Township, N.J.**" The site was a privately owned landfill that received
municipal waste, municipal construction debris, and nonchemical
industrial waste.'® During the 1970s, the waste dumped at the site
included “millions of gallons of hazardous waste, including chemical
wastes, solvents, paints, ... septic and hospital wastes,” and “more
than 2 million cubic yards of municipal solid waste.” In 1981,
several fires broke out at the landfill, including an underground fire
that burned for two months and emitted toxic fumes throughout

the surrounding area.'’ An investigation revealed that the toxic
materials were releasing airborne contaminants, along with chlori-
nated organics and heavy metals, which polluted both surface and
groundwater at the site and posed a threat to drinking water and
irrigation water for the surrounding area.'*! The parties who were
potentially responsible for the site included 250 private companies
and 44 municipalities.'> The EPA’s cleanup efforts began with liti-
gation in the form of a cost recovery action.!* The court action was
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stayed, however, to permit the defendants to perform an allocation
of liability.'** The defendants pursued this attempt to allocate costs
for four years, but without success.*® When litigation resumed, the
parties sought to negotiate a settlement, but the defendants’ inability
to agree on a method of cost allocation stood in the way of any
agreement.'¢ Upon a court order, mediators became involved in the
process, helping the defendants “deal with a large orphan share, de
minimis parties, defunct companies, insurance companies, ... and
[numerous] municipalities, including the City of Philadelphia.”**" In
1998, the EPA and the NJDEP agreed to a settlement that included
more than 200 parties and had a value in excess of $100 million.3
The settlement permitted the federal government parties to recover
$95 million toward their own response costs, which exceeded $120
million (including interest).'*” For their part, state agencies recov-
ered approximately $10 million toward the $14 million in response
costs that they had incurred.'® In addition, the private companies
who participated in the settlement “agreed to operate and maintain
the site for ... 26 years, saving the state an estimated $1.5 million per
year.” The settling parties also agreed to replace damaged wetlands
that had been lost at the landfill site by purchasing 151 acres of wet-
lands for the Township of West Deptford.'*! All told, the settlement
permitted the recovery of about 90 percent of the costs incurred by
public agencies at the state and federal level.’” The EPA recognized
that the settlement reflected a vindication of the value of ADR in
complex CERCLA cases. EPA officials pointed out that mediation
was crucially important in ending a protracted litigation matter and
solving a problem of cooperation among hundreds of defendants,
which had precluded resolution through the course of ordinary
litigation.*®® One of the most noteworthy aspects of the use of ADR in
this case was the fact that the EPA and the defendants collaborated
on the identification of an ADR process that would overcome the
problems in allocating costs among the defendants.'* From accounts
by the participants in the ADR process, the ability to tailor that pro-
cess to the particular needs of the parties made all the difference and
solved a problem that could not be resolved in four years through the
ordinary litigation process.'*

Conclusion: The Future of ADR in CERCLA

The cases discussed above illustrate the principal ways that ADR has
been successfully employed in CERCLA cases. In all of these cases,
the most efficacious forms of ADR were those such as convening,
mediation, and facilitation, all of which helped the parties to identify
the dispositive issues, clarify their respective interests, and focus

on solutions that would resolve those issues while accommodating
those interests. ADR can play an essential role in clarifying the issues



that must be resolved before an allocation of liability can occur. This
is especially true in the context of a case such as the Helen Kramer
Landfill site, where there were hundreds of potentially responsible
parties and myriad remedial objectives to accomplish. A trusted
neutral third party can be invaluable in helping the parties come

to agreement on a single framework for understanding the issues
and solutions. It is hard to imagine how the issues could have been
framed and organized as effectively through the purely adversarial
process of ordinary litigation. Given that virtually every CERCLA
case involves this kind of complexity in one way or another, there
can be no doubt that these voluntary ADR methods will continue to
be useful in CERCLA cases going forward. The simplification and
clarity that such ADR methods bring are important not only because
they make it easier to arrive at a settlement but also because they
make it easier for the parties to live with the settlement during the
long period in which the cleanup and remediation plan is accom-
plished. When the parties enter a settlement with a clearer under-
standing of all of the interests at stake, and when those parties can

million, amending the statute® to place a higher ceiling on arbi-
tration awards would be necessary because even subsidiary issues
are likely to have economic consequences in excess of $500,000. In
addition, other steps can limit the legal fees in arbitration, thereby
making it a more cost-effective alternative to full-scale litigation. The
discovery process in CERCLA arbitration is governed by 40 C.F.R. §§
304.30 and 304.31 and can be amended to reduce costs. Administra-
tive fees, expenses, and the arbitrator’s fee are governed by 40 C.F.R.
§ 304.41. This section of the CERCLA arbitration regulations state
that the arbitral association “shall prescribe an Administrative Fee
Schedule and Refund Schedule, which shall be subject to the approval
of EPA.™ Because arbitration fees are subject to the EPA’s approval,
an amendment to this regulation by the EPA may not provide much in
cost savings. With more extensive use of arbitration, CERCLA cases
would have access to the full range of ADR methods, both binding
and nonbinding. Because CERCLA cases typically involve so many
parties, so many factual and legal issues, and such high stakes, both
for individual parties and the public, it only makes sense to ensure

Given that the average cleanup cost of a CERCLA site on the National
Priorities List is hetween $20 million and $30 million, amending

the statute to place a higher ceiling on arbitration awards would be
necessary because even subsidiary issues are likely to have economic

consequences in excess of $500,000.

be confident that their own interests have been communicated to
the other parties by a neutral mediator or facilitator, they are much
more likely to be satisfied with the settlement and much more willing
to carry it to fruition. Any settlement or judgment that was imposed
on the parties without the establishment of this kind of preliminary
framework would be far less likely to command the allegiance of the
participants in the long term. But is there still more that ADR can do
to resolve CERCLA cases more quickly and at less cost? Given that
the voluntary and nonbinding forms of ADR are already extensive-
ly—and successfully—used, the obvious candidate for more exten-
sive use is arbitration. As noted above,'® arbitration is not widely
used in CERCLA cases because of statutory limits on the size of per-
missible arbitration awards and because the EPA has few incentives
to arbitrate an entire CERCLA matter rather than litigate it. Even if
the statutory limit on arbitration awards in CERCLA cases was sig-
nificantly increased or removed altogether, the EPA’s disinclination to
arbitration would probably not change. But there may be more room
for arbitration if it is not seen as an instrument for resolving an entire
case but rather as a means to resolve particular aspects of a case.

In this respect, arbitration could perform the function of a mini-trial
that would answer factual questions that might be standing in the
way of a settlement. Thus, arbitration would be a kind of supple-
ment to the voluntary and nonbinding ADR methods that currently
perform so well in CERCLA cases. Even if it were to occupy this kind
of limited role, some statutory and regulatory reform would still be
necessary to make arbitration a truly viable alternative in the context
of CERCLA cases. Given that the average cleanup cost of a CERCLA
site on the National Priorities List is between $20 million and $30

that any and all methods of dispute resolution can be used to bring
about faster and more comprehensive solutions to the problem of
hazardous waste pollution. If the history of ADR in CERCLA cases has
proven anything, it is that the complexity and difficulty of such cases
makes it worth having recourse to every tool in the toolbox. ®

Roni Elias is a native of Sudan who s
now lives in Virginia. In 2016, he was
published in an array of university law
review journals, including Arizona State,
Georgetoun, NYU, and Charlotte Law to
name a few. He continues his work for the
Creditors Protection, Commiltee on In Re:
BCCI, which currently has returned over
$9 billion to the depositors/victims of
BCCI. He can be reached at roni@
ourmissionisjustice.com.

Endnotes

142 U.S.C. § 9601, et seq.

2See infra Part III: “Case Studies of ADR in CERCLA.”

“Robert V. Percival, Environmental Federalism: Historical Roots
and Contemporary Models, 54 Mp. L. Rev. 1141, 1146-60 (1995)
(discussing the roles of state and federal governments in protecting
the environment before 1970).

4Clean Air Act, 42 U.S.C. § 7401, et seq.

Clean Water Act, 33 U.S.C. 1251, et seq.

SResource Conservation and Recovery Act, 42 U.S.C. § 6901, et seq.
"See Jon Niermann, Alternative Dispute Resolution in CERCLA

October/November 2016 - THE FEDERAL LAWYER - 61



Settlement, 17 ExvrL. L. & Litic. 389, 393 (2002) (discussing envi-
ronmental legislation during the 1970s).

SPercival, supra n.3, at 1160-63.

9See Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. § 9601, et seq.

See Leonard O. Townsend, Note, Love Lies Bleeding: Brownfields
in the New Millennium, 11 Forbaam EnvtL. L. Rev. 873, 875 (2000).
USee id.

ENiermann, supra n.7, at 393.

BZygmunt J.B. Plater, Law, Media, & Environmental Policy: A
Fundamental Linkage in Sustainable Democratic Governance,
33 B.C. ExvrL. Arr. L. Rev. 511, 525 (2006).

“Townsend, supra n.10, at 875.

ENVIRONMENTAL PROTECTION AGENCY, SUPERFUND AT WORK 4 (Spring
1996), available at http://1.usa.gov/1Uk1uTO (last visited July 10,
2016).

SH.R. Rep No. 96-1016, pt. 1, at 18 (1980), reprinted in 1980
U.S.C.C.A.N. 6120-21; see also Martina E. Cartwright, Superfund:
It’s No Longer Super and, It Isn’t Much of a Fund, 18 TuL. ENVTL.
L.J. 299, 301-03 (2005); F. Habicht, Encouraging Settlements Un-
der Superfund, 1 Nar. Res. & Exv't. 3 (1985).

"See David M. Driesen & Shubha Ghosh, The Functions of Trans-
action Costs: Rethinking Transaction Cost Minimization in a
World of Friction, 47 Ariz. L. Rev. 61, 76-77 (2006); Lynda J. Os-
wald, Strict Liability of Individuals under CERCLA: A Normative
Analysis, 20 ExvrL. Arr. 579, 585 (1993).

BCartwright, supra n.16, at 303.

1942 U.S.C. § 9601, et seq.

2See 42 U.S.C. § 9605(8)(B).

21See 1980 U.S.C.C.A.N. at 6119.

242 1U.S.C. § 9607(k)(4) (A).

242 1U.S.C. § 9607 (a).

#See 42 U.S.C. § 9606.

#Richard G. Stoll & David B. Graham, Need for Changes in EPA’s
Settlement Policy, 1 Nar. Res. & Exv't. 7,9 (1985)

Z(S[d.

21[d.

2842 U.S.C. § 9607 (a)

2William W. Balcke, Note, Superfund Settlements: The Failed
Promise of the 1986 Amendments, 74 Va. L. Rev. 123, 132 (1989).
3'Hazardous Waste Enforcement Policy, 50 Fep. Rec. 5034 (1985).
Slld.

2H.R. Rep. No. 253, 99th Cong., 1st Sess., pt. 1, at 54 (1985) re-
printed in 1986 U.S. CobE. Cong. & ApMIN. NEws, 2835, 2836.

33[d.

3Id. at 2837.

®[d. at 2882-83.

3(5[d.

S"Superfund Amendments and Reauthorization Act of 1986 (SARA),
Pub. L. No. 99-499 § 122(g), 100 Stat. 1613.

ngld.

¥Id. at § 122(g)(1).

4()[d.

4UId.; see also Balcke, supra n.29, at 135.

“Richard H. Mays, EPA Enforcement Policies Under SARA: An
Analysis of Guidelines on Releases, De Minimis Settlements,
NBARS, and Mixed Funding, 349 Prac. L. Inst. 18 (1990).

4 Jennifer Martin, A Prescription to Expedite Hazardous Waste

62 - THE FEDERAL LAWYER - October/November 2016

Cleanups: De Minimis Settlements and ADR, 21 GoLpeN Gate U. L.

Rev. 361, 372-74 (1991).

“rd.

H9US.C.§1, et seq.

“For examples of the way in which federal judicial decisions have ex-

panded the scope of the FAA, see Shearson/American Express Inc.

0. McMahon, 482 U.S. 220 (1987); Southland Corp. v. Keating, 465

U.S. 1 (1984); Allied-Bruce Terminiz Cos. v. Dobson, 513 U.S. 265,

275 (1995).

Y"Matthew Patrick Clagett, Environmental ADR and Negotiated

Rule and Policy Making: Criticisms of the Institute for Environ-

mental Conflict Resolution and the Environmental Protection

Agency, 17 Tuv. EnvrL. L.J. 409, 414 (2002).

4Pub. L. No. 101-552, 104 Stat. 2736 (1990).

“Clagett, supra n.47, at 414.

*Niermann, supra n.7, at 392; see also Guidance on the Use of

Alternative Dispute Resolution Techniques in Enforcement

Actions, 18 ExvrL. L. Rep. 35123 (1987).

SExec. Order No. 12,778, 56 Fep. Rec. 55,195 (Oct. 23, 1991).

"2Exec. Order No. 12,979, 60 Fep. Rec. 55,171 (Oct. 27, 1995).

SSId-

21d.

Pub. L. 104-320, 110 Stat. 3870 (1996).

%See 5 U.S.C. §§ 575(a)-(c).

5d. at § 575(¢c).

SSMartin, supra n.43, at 375 (citing GaiL BingHAM, RESOLVING ENVIRON-

MENTAL DisPuTES: A DECADE oF EXPERIENCE (1986)).

MMartin, supra n.43, at 375.

See id.

SlGuidance on the Use of Allernative Dispute Resolution Tech-

niques, supra n.50.

%[d. at 35124.

S ENVIRONMENTAL PROTECTION AGENCY, ADR ACCOMPLISHMENTS REPORT 3-4

(March 2000), available at https://www.epa.gov/sites/production/

files/2015-09/documents/adrrept_0.pdf (last visited July 10, 2016).

54STEPHEN B. GOLDBERG, ET AL., DispuTE ResoLution 91 (1985).

%Id. at 92.

5674,

51d.

SSENVIRONMENTAL PROTECTION AGENCY, supra n.63, at 3.

%rd.

7()]d-

See id.

“See id.

73]d-

“Id.

?Id.

"See, generally, GOLDBERG, supra n.64, at 189.

"See id.

See id.

P42 U.S.C. § 9622(h)(2).

80Id; see also 40 C.FR. § 304.11(a) & 42 U.S.C. § 9601(9)(B) (defin-

ing the term “facility™).

SlOverview: Superfund Sites Management, N.H. DEp'T ENvTL.

SERVS., avazlable at http://des.nh.gov/organization/divisions/waste/

hwrb/fss/superfund/categories/overview.htm (discussing typical

Superfund remediation costs) (last visited July 10, 2016).
continued on page 65



Superfund Cases continued from page 62

82See Bryan E. Keyt, Searching for Methods of Conducting Effi-
cient CERCLA Litigation: The Argument in Support of Attorneys’
Fee Awards in Section 107 Private Cost Recovery, 42 DEPauL L.
REev. 1029, 1033 (1993).

8See id.

84Sarah B. Belter, The Use of Arbitration by Federal Agencies to
Solve Environmental Disputes: All Wrapped Up in Red Tape, 56
U. Miami L. Rev. 1033, 1045 (2002) (quoting an email communication
from an EPA official who characterized EPA policy preferences).
%See 5 U.S.C. §§ 575(a)-(c).

%See Belter, supra n.84, at 1045-1046.

81d.

81d.

8]d. at 1046.

90[dA

N1d.

[d.

BEric R. Max, Confidentiality in Environmental Mediation, 2
N.Y.U. EnvrL. L.J. 210, 213 (1993).

YNiermann, supra n.7, at 414.

PId.

%Edward Brunet, The Costs of Environmental Dispute Resolution,
18 ExvrL. L. Rep. 10515, 10516 (1988).

Y1d.

BSee id.

PId.

10()[d.

101[d.

102[d.

15See id.

™Barry S. Neumann, No Way Out? The Plight of the Superfund
Nomnsettlor, 20 ExvrL. L. Rep. 10295, 10295-96 (1990).

105[d.

10(5[d.

107See Kenneth P. Cohen, Allocation of Superfund Cleanup Costs
Among Potentially Responsible Parties: The Role of Binding
Arbitration, 18 ExvrL. L. Rep. 10158, 10160 (1988).
LSENVIRONMENTAL PROTECTION AGENCY, SUPERFUND: 20 YEARS OF PROTECT-
e Human Hearts anp tHE Exvironment (Dec. 11, 2000), available at
http://1.usa.gov/INXtOEh.

197.S. Dep’t or JusticeE OrFicE OF PuBLic Arrairs, U.S. REACHES SET-
TLEMENT IN BRIDGEPORT RENTAL & OIL SERVICES SUPERFUND CaAsE (Oct. 1,
1996), available at https://www.justice.gov/archive/opa/pr/1996/
Oct96/482enr.htm.

1 1()Id.

11 lld

HMZENVIRONMENTAL PROTECTION AGENCY, supra n.108, at 5.

131J.S. Dep’t oF JusticeE OFFICE OF PUBLIC AFFAIRS, supra n.109.

1 14Id.

1 lﬁld.

1 l(ild.

1 17[d.

1 ISId

1 19[d.

12()[d.

21Michaela S. Moore, Comment, Thinking Outside the Box: A Nego-

tiated Settlement Agreement for the Remediation of the General
Electric/Housatonic River Site Ensures Environmental Health
and Economic Prosperity for Pittsfield, Massachusetts, 26 B.C.
EnvTL. AFr. L. Rev. 577, 578 (1999); see also ENVIRONMENTAL PROTEC-
TION AGENCY, G.E. AGREES TO $200 MILLION SETTLEMENT TO CLEAN UP THE
Housaronic River (Sept. 24, 1998), available at https://yosemitel.epa.
gov/opa/admpress.nsf/6427a6b7538955c585257359003f0230/2a7e4123
09£452398525668d0063b7a3!OpenDocument&Start=5.12&Count=5&-
Expand=5.12 (last visited July 11, 2016).

22Moore, supra n.121, at 578.

123[d-

2474, (citing 42 U.S.C. §§ 6901-87).

125 Id. at 579.

12671, at 579-80.

127[d-

2SEINVIRONMENTAL PROTECTION AGENCY, supra n.121.
2YEnvironmental Protection Agency, Alternative Dispute Reso-
lutton, CLEANUP NEWS 10 (Winter 1998), avazlable at http://1.usa.
gov/1VVeqlw.

130[d.

lﬁlld-

132[d-

133[d-

134[d-

135[d

lﬁﬁld-

BTENVIRONMENTAL PROTECTION AGENCY, EPA To REcOvER $95 MILLION
& State $10 MiLioN For Past CLEANUP CoSTS AT FEDERAL SUPER-
FUND SITE IN ManTUA Townshrp; 151 Acres N WesT DEpTFORD To BE
SET AsiDE To REPLACE DAMAGED WETLANDS (Aug,. 13, 1998), avail-
able at https://yosemite.epa.gov/opa/admpress.nsf/93f5831£40f-
€9436852573590035346/7348d3cc31b790948525726b-
007193c3!0OpenDocument (last visited July 11, 2016).

ISSId

139[d

140[d-

141[d-

“Environmental Protection Agency, ADR Closes the Deal at Helen
Kramer Landfill, CLEanup News 9-10 (Spring 1999), available at
http://1.usa.gov/24m7Z499 (last visited Julyl1, 2016).

143[d-

144[d-

145[d-

146[d-

147[d-

148[d-

149[d-

150[d-

151[d-

152[d-

BADR Closes the Deal, supra n.142, at 9.

154[d-

1%5See id.

156See infra Part I1.

15742 U.S.C. § 9622(h) (2).

15840 C.F.R. § 304.41.

October/November 2016 - THE FEDERAL LAWYER « 65



