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hat constitutes a good trial
judge! depends in large part
on one’s point of view.2 A
judge may have a different
perspective of what makes a good trial
judge than a lawyer, a criminal defendant,
or a civil litigant. This article purports only
to articulate my opinion, from the point of
view of a trial attorney, of what makes a
good trial judge.? I have entitled it “A View,”
not “The View,” intentionally, to reflect my
recognition that other trial attorneys likely
have different opinions of what makes a
good judge.*

I am writing this article shortly before becoming a U.S. magistrate
judge.? In the interim between my selection for this position and my
investiture, it occurred to me that it will be important when I become
a judge to remember what I considered as a trial attorney to be the
attributes of a good trial judge.’ My opinion of what makes a good
judge may—very likely will—change once I become a judge. My
hope in writing this article, though, is that it will help me remember
another point of view and thereby help make me become a good
judge. If it helps inform and assist other judges and trial attorneys,
then it is all the better.

What makes a good judge, from a trial attorney’s perspective?
Upon reflection, I have identified 10 attributes that I believe make a
good trial judge.” I assign no importance to the order of the attri-
butes; rather, they are listed in the order that they occurred to me.

1. A Good Judge Maintains a Proper Demeanor

Proper demeanor makes a good trial judge. By demeanor, I mean
how a judge behaves and acts toward others in the courtroom.® By
proper, I mean appropriate and dignified.” A proper demeanor is
important to promote respect for the system, set an example for
lawyers, and facilitate attorney-client relationships.

A judge should display a dignified manner, fitting with the seri-
ousness of the position. That does not mean judges should appear
arrogant.'’ Judges who fail to comport themselves in a manner con-
sistent with the importance of their responsibilities, however, impair
the respect due the office and the judicial system. Lawyers, clients,
jurors, and others must expect judges to respect the judicial system.
Judges who are too familiar, flippant, or informal can leave lawyers,
parties, jurors,' and others with a mistaken impression about the
seriousness of the proceedings. In most instances, one of the two
parties will leave a courtroom having lost a motion or trial. When
proceedings are conducted with the proper decorum, even the losing
party will leave the courtroom respecting the system, regardless of
whether he or she is happy with the outcome. A judge sets the deco-
rum of the courtroom by example.

Proper demeanor also includes facial expressions and demon-
strations of emotion. For better or worse, people will read meaning
into a judge’s expressions in an effort to discern the judge’s opinion.
Jurors watch judges for clues about what judges may think of the ev-
idence.'? Parties examine judges’ faces for signs of favoritism toward
or familiarity with the opposing side. All too often, people misread
expressions and nonverbal signs.'? To prevent unintended influences
or presumptions, a judge should strive as much as possible to main-
tain a neutral expression and not react to evidence. Of course, judges
are human, though.

2. A Good Judge Displays an Appropriate Disposition

When people speak of a judicial disposition or temperament, they are
referencing a certain equanimity, calmness, or composure expected
of a judge.’ A good judge should maintain an even disposition in the
courtroom and treat everyone with respect. It is especially important
for a judge to be patient and pleasant to attorneys. This is important
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not just for the legal profession but also because failing to do so can
adversely affect the justice system.

Trial judges should presume attorneys are acting in good faith,
with honorable intentions, until and unless proven otherwise. If that
is the presumption, then it is important that judges exercise patience
with counsel. It has been my observation over the years that when
a judge becomes impatient with a lawyer, it is often because the
judge is unaware of an issue. The lawyers often know things about
witnesses, exhibits, or legal issues that could influence the way the
lawyers are acting. When a judge is in the dark, he or she is likely to
misinterpret counsels’ conduct.

Patience is also important, because litigation is stressful work
for lawyers. Litigators are constricted by court-imposed deadlines;
pressured by clients; and overwhelmed with motions, witnesses, and
exhibits. The case at bar is only one of many on attorneys’ plates.
Attorneys may be inexperienced, unfamiliar with local practice, or
unacquainted with a judge’s idiosyncrasies. Attorneys will, therefore,
make mistakes and cause delays. Although an efficient courtroom
may be a judge’s priority, it is not high on the list for an attorney. An
attorney’s first duty is to his or her client. Accordingly, a judge should
be patient with lawyers even when they are not as efficient as the
judge would like.

Judges who are pleasant to lawyers also promote respect for the
system and facilitate the attorney-client relationship. Understand-
ably, a judge sometimes may become frustrated with lawyers. A
judge who gives vent to frustration and publicly treats lawyers harsh-
ly diminishes respect for the profession and the court system.'® A
judge must rise above these emotions. A judge should not belittle or
demean lawyers in the courtroom, no matter what the provocation.
He or she should not personally attack a lawyer. This is especially
important, because it can jeopardize the attorney-client relationship.
When a judge publicly belittles a lawyer or the lawyer’s competency
or performance, and the lawyer’s client is present, the judge may
insert a barrier in the relationship between the lawyer and the client.
The client, having heard a dressing-down of his or her lawyer, will
question the lawyer’s competency or, at the very least, whether
the lawyer will be effective in front of a judge who apparently has a
personal problem with the lawyer.

Lawyers, who have a duty to zealously represent their clients,
may sometimes take positions or make arguments the trial judge
believes are without merit. A judge who politely listens to the
argument and then rules against the lawyer is far better than a judge
who belittles the position or describes the argument or lawyer in
pejorative terms. A judge is free to think these things but should not
publicly express them. If the lawyer’s conduct demands some type of
reprimand (say, if a lawyer advances a frivolous argument), the judge
should delay the censure until the end of the litigation and do it in
chambers when it will no longer affect the attorney-client relation-
ship.

Polite treatment of lawyers extends to judges’ written decisions.
The temptation may be great, sometimes, for a judge to take a lawyer
to task in written opinions, either in the text or in footnotes, for
mistakes, uncited authorities, or poor or frivolous arguments. Giving
in to these urges, however, is seldom productive. Just as an oral
dressing-down of an attorney in front of a client impairs the attor-
ney-client relationship, so too does a written admonition. Such writ-
ten reprimands may actually have more lasting impact on a lawyer’s
reputation and future employment than a tongue-lashing, especially
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if the judge references the attorney by name in the opinion. A good
judge should resort to a written reprimand only when it is intended
to serve as a sanction. If a lawyer’s performance is truly that poor, a
good judge also has other ways to address the situation, including
speaking to the lawyer in chambers after the litigation has concluded
or, in appropriate cases, referring the lawyer to a bar disciplinary
body.

3.A Good Judge Fosters Communication With Counsel

A judge who facilitates communication with counsel, both in and out
of the courtroom, makes for a good trial judge. A failure to communi-
cate causes problems, errors, and delay.

The opportunity for attorneys to communicate with a judge is
especially important during a trial. Attorneys, for example, will know
if a witness is likely to testify about a matter that dances close to the
line of suppressed evidence. If the judge gives attorneys a regular
opportunity to address the court outside the presence of the jury, it
will reduce the chance for errors and make the trial proceed much
more smoothly.

During a trial, for example, a judge should provide time at the
beginning and end of each day for the attorneys to raise potential
issues.!” Likewise, it is helpful each time the court recesses (for a
break or lunch, for example) for the court to again inquire whether
the attorneys would like to bring anything to the court’s attention to
make the trial proceed smoothly. If a judge provides these opportuni-
ties, it will not only decrease the potential for errors and increase the
efficiency of the trial, but it will also decrease the need for sidebar
conversations with the court during trial.

It has been my observation that judges detest sidebars, and for
good reason. They slow down the presentation of evidence, they
keep a jury waiting and invite the jurors to speculate, and, all too
often, they are unnecessary. A judge should discourage sidebars
and encourage parties to anticipate issues and raise them when the
jury is not present. A judge should not, however, prohibit sidebars.
Having discouraged them, a judge should then trust an attorney’s
judgment when a sidebar is requested.

4. A Good Judge Issues Good Decisions

When I say a good judge issues good decisions, I don’t mean deci-
sions favorable to an attorney or the client. How a judge rules can be
nearly as important as what a judge rules. A well-written or carefully
articulated ruling can facilitate litigation, leading to better perfor-
mances by trial attorneys. Such rulings can also aid parties in making
a cost-benefit analysis of proceeding to trial, increasing the likelihood
of settlements or plea agreements. Finally, a written decision or

oral ruling that reflects that the judge has carefully and thoroughly
considered the facts and analyzed the issues engenders respect for
the decision and the judicial system.

I have appeared before judges who have made what I believed to
be correct rulings, but who have pronounced the rulings with scant
explanation for how they arrived at the decisions. I have more often
appeared before judges who did not simply rule on matters, but
who fully explained how and why they reached their decisions. Both
types of judges may arrive at the same decisions, but the manner of
conveying the decisions can have a vastly different impact.

When a judge thoroughly explains a ruling, in writing or orally, it
helps the lawyers understand the strengths and weaknesses of their
positions and the ramifications the ruling may have on other aspects



of the litigation. A thorough evidentiary ruling may assist the lawyers
in crafting questions to elicit admissible information. Likewise, when
a judge fully explains a decision and the reasoning behind it, parties
are better able to assess the strength and weaknesses of their cases.
This can assist parties in determining whether a pretrial resolution
of the matter is in their best interests. Finally, the decision may help
the parties recognize room for a negotiated settlement.

Of course, with written rulings, carefully drafted and thoroughly
analyzed decisions form the basis for stare decisis. Not only do these
rulings assist the litigants in the instant case, but they also assist
lawyers, parties, and judges in future cases.

5.A Good Judge Has Empathy

Empathy is the action of seeing and being sensitive to another’s
feelings or experience.'® Much of what a judge does in the court-
room is routine. A good judge will have empathy for the parties

in litigation. Judges with even a few years’ experience may have
conducted scores of trials and presided over hundreds of hearings
on motions to dismiss, for summary judgment, to suppress evidence,
to change pleas, or to give sentences. For judges, these proceedings
become routine and perhaps boring. For the parties involved in the
litigation, however, it is often the first time, and perhaps the only
time, they have ever been in a courtroom. To the party, this may be
the most important proceeding in his or her life. A good judge should
keep that perspective in mind and strive to be sincere. When a judge
engages in a plea colloquy, for example, he or she should ask the
questions in such a way as to convey that he or she seriously wants
to ensure that the defendant understands the constitutional rights
being forfeited by pleading guilty and fully comprehends the possible
maximum penalties.

When a judge approaches hearings in this manner, it instills con-
fidence in the judicial system. Judges often instruct jurors that it is
important not just that the jurors do justice, but that they appear to
do justice.!” The same holds true for judges regarding the manner in
which they approach courtroom proceedings. It is important not just
that the judge does justice and makes the right decision; it is vital
that the way the judge carries out the task creates the appearance
of doing justice.2’

6.A Good Judge Is Prepared

A good judge should be prepared. I am happy to say that in all my
years as a trial attorney, federal judges have almost always been thor-
oughly and completely prepared. It has been my observation that most
federal judges have carefully read everything submitted by the attor-
neys, have thoroughly reviewed the record, and often have conducted
their own legal research prior to hearings on contested matters.

It bears reflection on why preparation is so vital for a judge. First,
only through preparation will the judge know the important ques-
tions to ask or recognize the facts critical to the decision. Second, it
falls upon the judge to make the right decision for the right reason,
even if neither party has correctly identified the issues or correctly
analyzed the case. Third, a fully prepared judge draws the best out
of the trial attorneys, advancing the goal of properly analyzing and
deciding a case. It will also cause the lawyers to be better prepared,
knowing that they will be facing a “hot bench.”!

Finally, and most important, a prepared judge promotes respect
for the judicial system. Lawyers and parties can tell when a judge
has taken the bench unprepared for the proceeding. I can state from

experience that when clients see a judge who is unprepared and
unfamiliar with the facts and issues of a case, it deflates the clients’
confidence in the system. When this happens, people are likely to
believe that the outcome of the case depends more on chance or in-
fluence than on the sound judgment of the person in the black robe.

7.A Good Judge Is Decisive and Timely

Judges are called upon to make decisions as a matter of profession;
yet some judges struggle with the task, delaying rulings and equiv-
ocating. Trial attorneys need judges to make decisions and do so in
a timely manner. This is especially important regarding evidentiary
rulings. It is far better for a judge to make a wrong decision than not
make a decision at all.?? Whether the ruling was correct, attorneys
can at least then adjust to the court’s ruling and determine how to
try the case.

This is not to say that a judge should irresponsibly rule on
motions when sufficient information is lacking. Obviously, a judge
sometimes cannot make a decision because of a lack of information
or context. For example, a judge may not have sufficient knowledge
of the case, anticipated testimony, or context to rule on a motion
in limine in advance of trial. It makes sense in those instances for a
judge to delay ruling until he or she has the information and context
necessary to rule. When possible, however, a judge should rule in a
timely manner.

8.A Good Judge Manages Time Effectively

A good judge has an interest in the efficient operation of the court.
Lawyers share that interest to a lesser degree. The primary impor-
tance for a lawyer remains what is best for the lawyer’s client. In
some cases, that interest may be advanced by short deadlines or a
hard trial date. In other cases, it may be to a client’s best interest
to have more time to conduct discovery, file dispositive motions, or
delay trial. Accordingly, a judge’s interest in a timely resolution of a
case may conflict with attorneys’ interests.

A good judge should endeavor to strike a balance between expe-
ditious resolution of litigation and flexibility. There is some truth in
the saying that “justice delayed is justice denied.” A judge should
set relatively short and relatively firm deadlines designed to steer a
case to trial or resolution in a timely manner. A judge should grant
extensions and continuances with hesitation and only when justified.

Sometimes, however, flexibility in deadlines can result in
increased efficiency. A one-week continuance of a trial may result
in the lawyers being more prepared, more selective in the witness-
es called at trial, and more efficient in questioning the witnesses
they call. In other cases, short extensions of time can allow parties
the time they need to reach a settlement or plea. It has been my
observation that lawyers seldom intentionally delay cases, stringing
out litigation either because of inefficiency, for tactical reasons, or to
justify increased bills to clients.?* A judge should extend trial counsel
some trust. When an attorney who seldom asks for extensions or
continuances asks for one, a judge should rely on the attorney’s
judgment that more time would advance the interests of justice. A
judge should be less flexible with attorneys who repeatedly come to
the well of continuances but more flexible with those who seldom
drink from that trough.

Flexibility in deadlines is also, candidly, just humane. Trial work
requires long hours, all too often requiring lawyers to work nights,
weekends, and holidays. Trial attorneys often miss birthdays and re-
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citals, anniversaries and funerals. Although this is a reality trial law-
yers recognize and accept as part of their chosen profession, to the
degree possible a judge should be cognizant of the personal cost hard
deadlines cause not only for the parties but also for the attorneys
and their loved ones. A little flexibility on deadlines to accommodate
preplanned vacations or holidays will go a long way toward increas-
ing a lawyer’s quality of life and goodwill toward the court.

9. A Good Judge Is Open-Minded

Perhaps it seems obvious, but a good judge should be open-minded.

A common jury instruction tells jurors that they should not make up
their minds until they have heard all of the evidence® and to consid-
er all of the evidence before they arrive at their decision.?’ The same
should be expected of judges.

A good judge does not prejudge the case. A good judge should
fight against preconceived notions about witnesses, the parties, the
lawyers, or the legal issue. Just as we expect jurors to treat the testi-
mony of all witnesses the same, so too should judges. A judge should
not approach cases with presumptions about the parties. A corpora-
tion with a negative reputation, for example, should be treated the
same as one with a reputation for generous charitable contributions.
A lawyer who has developed a reputation for poor work or absurd
arguments may, in the case at bar, stumble upon a very meritorious
argument. Finally, a judge should be open to novel arguments that
challenge what is perceived to be a well-settled area of the law.

A good judge listens to and reads arguments by counsel with an
effort to fully understand the facts and the legal arguments. He or
she should strive to look past inarticulate pleadings and inartistic
arguments and focus on the content and merit of the message. He or
she should be willing to consider the possibility the party is correct.
A judge who consciously and conscientiously tries to see the facts
and argument from the party’s point of view, and suspends doubt and
skepticism, is a judge who is prepared to be persuaded.

10. A Good Judge Is Humble

A good judge walks humbly. Trial attorneys joke bitterly about the
“black robe disease”—that is, the perceived change in a lawyer’s
arrogance and intolerance when the lawyer dons a black robe and
becomes a judge.2” There is a perception that judges lose their empa-
thy for lawyers’ plights and burdens, assume a mantle of infallibility,
and put on airs of superiority. Perhaps this is so. Or perhaps it is a
product of jealously, envy, and spite on the part of trial lawyers. More
likely, it is a combination of these and other factors that cause a gulf
between lawyers and judges.

To be sure, there is and needs to be some level of differentiation
between attorneys and judges. The judicial system retains traditions,
like judges wearing black robes and others standing when judges
enter courtrooms, to instill a sense of importance and solemnity
to judicial proceedings. This promotes respect for the law and our
judicial system.

Remembering from whence one came, however, can go a long
way toward developing immunity against the black robe disease.
Judges are fallible and do not know everything. A good judge should
acknowledge errors and mistakes, and even apologize when appro-
priate. He or she should also accept that lawyers will err and accept
their apologies with grace. A judge should recognize he or she has
the advantages of both sides’ arguments, law clerks, and time, which
lawyers do not enjoy.
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Finally, a good judge maintains connections to the bar, attends
bar functions, speaks at seminars, and rubs elbows with lawyers
in informal settings. When attending these functions, a good judge
should not take himself or herself too seriously;?® a bar or social
function is not the place for a judge to assume an air of superiority.
Staying connected to the bar will help dispel the perception that
judges believe themselves superior, infallible beings, and may even
help prevent it from occurring.

Serving as a judge is a difficult and daunting responsibility.
Viewing the position from the well of the courtroom instead of from
behind the bench lends perspective that can only aid a conscientious
judge in the performance of his or her duties. Years from now I hope
I do not reflect on the words of this article with disdain for my mis-
guided and naive opinions. Rather, I hope my future self recognizes
the sincerity with which I approached the task of sharing a trial attor-
ney’s view of what makes a good trial judge. ®

C.J. Williams is now a U.S. Magistrate Judge.
Al the time he wrote this article he was an
adjgunct professor of law at the University of
lowa College of Law and an Assistant U.S.
Attorney with the U.S. Attorney’s Office for the
Northern District of lowa. He has an LL.M.
Jrom the Unaversity of Missouri (1997), a J.D.
Sfrom the University of lowa College of Law
(1988), and bachelor’s in business adminis-
tration from the University of lowa (1985). This article was written by
the author acting in his private capacity and not as an employee of
the U.S. government. All statements made herein veflect only the
author’s own views and opinion, and not those of the U.S. govern-
menl, the U.S. Department of Justice, or the U.S. courts.
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Legal Aid continued from page 48

Buy-in From the Legal Profession

With such a win-win-win, it is time for
those strategizing as to how to increase pro
bono participation to start considering how
to accommodate attorneys at home. The
essential component of our success, and for
any pro bono provider’s success, is buy-in
from legal aid agencies and the profession
in general. PBN was fortunate that individ-
uals from PILI, the Chicago and Illinois Bar
Foundations, and others in Chicago legal aid
understood our idea at the early stages and
helped introduce us to receptive agencies
with the right projects. However, even with
the benefit of such support, funding PBN
for the long term is an effort that, perhaps,
attorneys in other communities read about
and do not want to take on. Ideally, local
organizations and individuals committed to
pro bono will consider initiating such a struc-
tured pro bono program catering to local
specifics and particulars.

Action Plan: Bringing Pro Bono Into the
21st Century

The advent of virtual technology and
communication means that there are simple
actions that can be taken in all legal commu-
nities nationwide. First and foremost, any
conversation about recruiting pro bono at-
torneys should include the possibility of ac-
commodating the hundreds if not thousands
of attorneys in that state who may not be
practicing law. Keeping in mind the hurdles
for these attorneys, trainings and meetings
can be scheduled in the morning or taped or
available online. Also, if your state requires
CLE credits for an attorney to practice pro
bono (Illinois allows inactive attorneys to
practice pro bono), those offering CLEs
(e.g., law firms) can invite attorneys who are

not working to participate without charge,
and preferably, virtually.

For a relatively small investment, com-
munities can expand existing legal aid efforts
while, at the same time, taking a needed
step in accommodating attorneys’ family-life
choices. Five years of PBN pro bono later,
1,000 clients have been able to stay in their
homes, sleep safely, and hug their children,
or simply have been afforded access to our
justice system that they would not have oth-
erwise had. Concurrently, the PBN volunteer
attorneys providing this pro bono service are
building upon their legal skills and experi-
ence for the next step in their law careers. It
is a symbiotic legal system that inures to the
benefit of everyone involved: a win for the
client, a win for the PBN attorney, and a win
for the American legal system. ®

Endnotes

In 2014, 38 percent of Illinois attorneys
were women. See Ill. Atty. Reg. & Discipl.
Comm’n, Annual Report of 2014 [hereaf-
ter “2014 IARDC Report”] at p. 6, Chart 1
(April 2015) available at: http:/www.iardc.
org/AnnualReport2014.pdf).

2Pro Bono Network’s Chicago success is mir-
rored in the D.C. Volunteer Lawyers’ Project,
an organization formed for similar reasons in
Washington, D.C. That model, also involving
convenience and backup, is quite similar
(and at first unbeknownst to us in Chicago)
and focuses primarily on domestic violence. I
am proud to share that today it is the largest
provider of legal aid for domestic violence
victims in the D.C. area.

SFor example, a phone call from an attorney
to a landlord to turn on the heat works rath-
er quickly and prevents expensive litigation
over something easily fixable (but which is

not fixed unless an attorney places the call).
4“Big Law Already Had a Pro Bono Problem.
Then the Budget Crisis Happened.” CRAIN'S
Cuicaco Bus., Sept. 12, 2015.

*Pursuant to Illinois licensing and registra-
tion rules, “retired” is a status that differs
from “inactive” status. See 2014 [ARDC
Report at p. 7, Chart 2. In 2014, there were
11,485 Illinois attorneys who had an “inac-
tive” registration status, and 92,756 who had
an “active” registration status. /d. Further,
of the “active” attorneys, approximately
33% (30,213) reported performing pro bono
work. See id. at p. 9.

b1d. (In 2014, 26 practiced pro bono under
Rule 756(j). Chart 2).

"The Justice Gap Study determined that
there is, at most, one attorney for every
6,415 low-income persons (one for every
429 persons for the general population).
“Documenting the Justice Gap in America:
The Current Unmet Civil Legal Needs for
Low-Income Americans,” (Sept. 2009), at
www.lsc.gov/pdfs/documenting-the-justice-
gap-in-america2009.pdf.

8The website for Legal Services Corporation
(“LSC”) reports that approximately 70%

of those LSC assists are women, many of
whom are trying to keep their chidren safe
and their families together. See LSC website
at http://www.lsc.gov/about-lsc/who-we-
are, paragraph captioned “Who is helped

by LSC-funded programs?.” Moreover, LSC
does not provide services to incarcerated
women, which are another group of women
who desperately need access to such ser-
vices and are currently underserved by pro
bono organizations.
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E. Haines, Judicial Independence and
Judicial Accountability: How Judicial
Evaluations Can Support and Enhance
Both, 48 Duq. L. Rev. 909, 920-21 (2010)
(defining “black robe disease” as “the
condition affecting some judges who abuse
their power simply because they can. Those
judges have little regard for either lawyers
or litigants who appear before them. B[lJack
robe disease can manifest itself in laziness
and the expectation that they don’t have to
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work any[]Jmore simpl[y] because they are

a judge. Black robe disease can appear in a
courtroom where a judge feels it unneces-
sary to treat lawyers, witnesses, or parties
respectfully and revels in belittling others.”)
2See Edward J. Devitt, Tenn Command-
ments for the New Judge, 47 AB.A. J. 1175
(1961) (Commandment number four is
“Don’t take yourself too seriously.”).



