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omparing and contrasting the status of U.S. Overseas
Territories and Indian tribes bring about profound
legal questions. The subject is currently particularly
ripe for discussion. On Jan. 15, 2015, the U.S. House

of Representatives Natural Resources Committee reorganized
Indian, Insular, and Alaska Native Affairs into a single
subcommittee,! demonstrating some recognition of a relationship
between these issues. As we will explore below, the same legal,
cultural, and political ideas have fed and perpetuated both areas
of law—namely Manifest Destiny and theories of inferiority of
people in each of these political groups.

From a practical standpoint, members of the U.S.
Supreme Court have increasingly been seeing fruitful
connections between these areas of law as demonstrat-
ed by cross-citation and recent oral arguments. For
example, in December, the constitutional status of Indian
tribes was a matter of frequent discussion during oral
arguments in the case of Dollar General Corp. v. Mis-
sissippt Band of Choctaw Indians, No. 13-1496, which
focuses on the jurisdiction of a tribal court over a torts
case.? At the time of that oral argument, the Court had
also recently granted certiorari and scheduled argument
in Puerto Rico v. Valle, No. 15-108, involving Puerto
Rico’s political status for purposes of the double jeopardy
clause of the U.S. Constitution. The Supreme Court
actually has a notable history of citing territorial cases in
Indian law cases.? Scholars have observed that the Su-
preme Court has shown increasing skepticism about the
merits of allowing any extraconstitutional governmental
authority within the American policy.* Practitioners
within both fields of law would be wise to consider how
to use both areas of law to their advantage.

This article will examine several constitutional
questions, providing a summary of the current state of
American law for both areas of law. Much more could be
and hopefully will be written by others on each of these
themes in the future.

Topic 1: Underpinnings in the Constitutional Text
TERRITORIES

The primary constitutional text used in cases involving
the status of United States overseas territories is Article
1V, § 3, clause 2. Often called the territorial clause or the
property clause, it provides, “The Congress shall have

Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property
belonging to the United States.” The exact boundaries of
this congressional power have been a matter of dispute
over the years, but it is certainly at its strongest in
federal territories that are not within a state jurisdiction.
In the case of overseas territories, federal courts have
recognized the authority as complete and plenary.> Of
course, conflicts of laws between federal law and laws of
territories may occur. The Constitution resolves these
conflicts through the supremacy clause in Article VI,
which provides that federal law is given primacy: “This
Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made,
or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing
in the Constitution or Laws of any State to the Contrary
notwithstanding.” Congress exercised power over newly
acquired territories for many years through the North-
west Ordinance of 1789, which established territories

for expansion, territorial government, and guidelines for
transition to statehood.® Finally, between 1901 and 1922,
the U.S. Supreme Court decided a series of cases known
as the insular cases, adopting a doctrine of territorial
incorporation under which incorporated territories would
have the benefit of the Constitution and were destined for
statehood, while unincorporated territories only had the
guarantees of “fundamental” personal rights.” The Court
warned that in annexing overseas territories, “grave ques-
tions will arise from differences of race, habits, laws and
customs of the people.” The doctrine of plenary power
and the insular cases framework are increasingly criticized
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by federal courts as government without consent of the governed and
as founded on racial and ethnic prejudices.’

TRIBES

Indian tribes were also dealt with in the Northwest Ordinance—In-
dian land and property were not to be taken without their consent,
and Indian rights and liberty were not to be disturbed under Article
III of the Northwest Ordinance’s Articles of Compact. However,
Indian law jurisprudence has focused on the Indian commerce
clause!® and the President’s authority in the treaty clause!!' rather
than the territorial clause to hold that the authority of Congress
over Indian affairs is both plenary and exclusive of state law.'?
More specifically, the commerce clause recognizes Indian tribes as
sovereigns along with foreign nations and the states and empowers
Congress to regulate commerce with Indian tribes.'® Finally, the
supremacy clause includes federal Indian treaties as the supreme
law of the land.'* While the texts might seem cryptically short, In-
dian affairs concerns encompassing issues such as war with Indian
tribes, treaty-making, land title transactions, and trade were all a
significant justification for the creation of a national government to
begin with.'® The resulting modern doctrine of plenary power over
Indians without their consent is not without controversy or debate
within the field of Indian law.'® For those new to the field, it is
probably worth noting that Indian tribes as governments were not
signatories to the Constitution and are not bound by it in the same
way as state governments.!”

Topic 2: U.S. Citizenship

TERRITORIES

Residents of U.S. overseas territories are generally U.S. citizens.
Originally, citizenship was conferred by federal statutes.'® However,
since 1940, the Nationality Act has recognized, with the exception of
American Samoa, that persons born in these territories are natural-
born citizens.

TRIBES

Initially members of Indian tribes were not considered U.S. citizens
by birth.** Over time, various federal statutes and treaties provid-
ed specific citizenship avenues frequently premised on the goal of
assimilation. Finally, in 1924, Congress passed 8 U.S.C. § 1401(b)
making U.S. citizens of all native-born Indians. Thus Indians are
now dual citizens of their tribe and the United States and enjoy all
the constitutional protections that other individual citizens enjoy.
In addition, since 1868, individual Indians have been citizens of any
state where they reside under the 14th Amendment to the U.S.
Constitution.?!

Topic 3: Presidential Vote

TERRITORIES

Residents of the territories generally cannot vote in elections for
the U.S. President, regardless of their citizenship. However, in the
Commonwealth of Northern Mariana Islands, U.S. citizens who
previously voted in a state or in the District of Columbia can vote
under the Uniformed and Overseas Citizens Absentee Voting Act.*
This result has been criticized judicially for decades, because it
creates a second-rate class within the United States as well as con-
stitutes a throwback to Colonial times with no representation in the
British government.*
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TRIBES

As discussed above, members of Indian tribes are citizens of the any
state they reside in under the 14th Amendment. As such, they may
generally vote in presidential elections as state residents.

Topic 4: Congressional Representation With Vote

TERRITORIES

U.S. citizens in the territories do not have the benefit of voting rep-
resentation in the U.S. Congress. Again, those in the Commonwealth
of Northern Mariana Islands who previously voted in a state can vote
under the Uniformed Overseas Citizens Absentee Voting Act.*

TRIBES

Indian tribes do not have their own direct voting representation in
the U.S. Congress, although one treaty did promise a delegate in
the U.S. House of Representatives.?” However, individual members
have voting representation through their state citizenship, with the
notable exception of residents of the District of Columbia.

Topic 5: Constitutions

TERRITORIES

Some of the territories have congressionally approved constitutions.
In some cases, Congress passed Organic Acts or other statutes
authorizing a territory to draft a constitution.?® Judges and schol-
ars have diverging views as to whether once Congress approves a
territorial constitution, as is the case with Puerto Rico and Northern
Mariana Islands, Congress then retains plenary authority to unilater-
ally repeal or amend said constitution or continue to legislate as to
purely local matters governed by the territory’s constitution.?”

TRIBES

No federal law requires or prohibits an Indian tribe from having a
written constitution. Many tribes of course had traditional narratives
prescribing their political organization, history, and values. Written
constitutions became more common among tribes after Congress
passed the Indian Reorganization Act in 1934, which encouraged
adoption of tribal constitutions subject to the approval by the sec-
retary of the Interior.?® In 2004, Congress clarified that Indian tribes
also retain the inherent power to adopt governing documents outside
of the provisions of the Indian Reorganization Act (IRA).* Today,
there are tribes with no written constitutions, tribes with IRA consti-
tutions, and tribes with a wide variety non-IRA constitutions.

Topic 6: Courts

TERRITORIES

There are territorial U.S. district courts in all the territories, with the
exception of American Samoa. Puerto Rico is the only territory with
an Article III federal court. Puerto Rico’s Article III court was estab-
lished by federal statute in 1966.%° All territories, with the exception
of American Samoa, have a parallel system of local courts, in which
appeals from their supreme courts can be taken to the U.S. Supreme
Court, just as is the case with state supreme courts.

TRIBES

Currently, most courts have determined that tribal governments have
access to local Article III courts under subject-matter jurisdiction
rules but not under diversity jurisdiction. Indian tribes have had lim-
ited access to Article III federal courts since 1831, when the Supreme



Court had opined that Indian tribes, being domestic, could not bring
suit under Article III as foreign nations.?! In addition, unincorporated
Indian tribes are often not considered a citizen of a state for purpos-
es of diversity jurisdiction.?” However, individual tribal members have
similar access to federal courts as other individual citizens.

Indian tribes are also generally free to adopt and implement tribal
court systems with certain limitations imposed by federal law, such
as the judicially created prohibition on criminal jurisdiction over
non-Indians® and a federal statutory limitation on criminal sentences
greater than one year generally or three years under certain condi-
tions.?* Jurisdiction of these tribal courts is commonly challenged by

No federal law requires

or prohibits an Indian

tribe from having a writien
constitution. Many tribes
of course had traditional
narratives prescribing their
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nonmembers in both the civil and criminal contexts.* Although the
usual constitutional criminal rights do not apply to tribal govern-
ments, including tribal courts, Congress enacted the civil rights it felt
were appropriate to Indian Country through the Indian Civil Rights
Act of 1968,° and many tribes have their own civil rights laws.*”
Some Indian treaties have detailed agreements on both federal and
tribal courts and tribal jurisdiction.?®

Topic 7: Shared Historical Background of Discrimination

As demonstrated by the quotes below, both of these areas of
law have been profoundly shaped by the notions of American
superiority and other prejudices of the past during the period of
expansion in the United States. These quotes are not exhaustive
but merely instructive of such a sentiment.

TERRITORIES
“[I]t would be unwise to give the half-civilized Moros of the Philip-
pines, or the ignorant and lawless brigands that infest Puerto Rico
... the benefits of the Constitution.” —Simeon E. Baldwin, Yale Law
professor and co-founder of the American Bar Association®

“The Filipinos, who [are] Asiatics, Malays, negroes and of mixed
blood have nothing in common with us and centuries cannot assimi-
late them. ... They can never be clothed with the rights of American
citizenship nor their territory be admitted as a State of the American
Union.” —U.S. Rep. Thomas Spight of Mississippi*’

TRIBES

“[TThe character and religion of its [Indian] inhabitants afforded an
apology for considering them as a people over whom the superior
genius of Europe might claim an ascendency.” —Chief Justice John
Marshall, U.S. Supreme Court

Conclusion

This area of comparison is ripe for more in-depth exploration. It is
clear that the application of the 14th Amendment to members of
Indian tribes making them state citizens had a profound impact on
their legal privileges in contrast to territorial residents. The constitu-
tional and early American struggles to justify dispossession of Indian
lands and domination of Indian tribes, as ratified by the Supreme
Court in the so called Marshall Trilogy,* must have helped propel
the nation toward the overseas imperialism in the late 19th and early
20th centuries. If the U.S. Supreme Court does indeed move toward
a rethinking of its framework of the insular cases and a rethinking

of broad tribal court jurisdiction and other tribal sovereign rights, it
may continue to be confronted with how to harmonize its reasoning
in the two fields. With both territorial and Indian law cases on the
Supreme Court’s docket this year, the consideration of the relation-
ship of these two areas of law in modern times may be coming sooner
rather than later. ®
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