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Ethics and Indian Country 
by Hon. Elizabeth Ann Kronk Warner

Practicing Indian law can be an immensely rewarding 

experience. Many lawyers who practice in the field 

gravitate toward Indian Country because of a strong 

desire to promote tribal sovereignty and to protect 

tribal customs and traditions. Furthermore, increas-

ingly, lawyers who may have never otherwise dreamed 

that their practices would lead them to Indian Country 

are finding themselves working with tribes, as “Indian 

tribes and nations control 56 million acres of land in 

the continental United States plus another 44 million 

acres in Alaska, adding billions of dollars annually to 

the U.S. Gross National Product—everything from 

energy, water and natural resources to banking and 

financial services, real estate development, and enter-

tainment, hospitality and tourism.”1 Yet, such attorneys 

should keep a close eye on their ethical responsibili-

ties. Because of the complexity of Indian law and the 

existence of 567 federally recognized tribes, in addition 

to numerous unrecognized indigenous groups, the 

practice of Indian law can present ethical quandaries 

for even the most sophisticated lawyer. To demon-

strate this, this article focuses on some bedrock ethical 

responsibilities included in most, if not all, state rules 

of professional conduct: the duties of competence, 

confidentiality, and avoidance of conflicts of interest. 

This article, therefore, briefly introduces some ethical 

concerns that a lawyer may encounter and also offers 

some initial thoughts on how one could overcome such 

obstacles. This article does not purport to represent an 

exhaustive discussion of ethical issues that may arise 

for the attorney practicing in Indian Country; rather, it 

highlights where some issues may exist.

Competence
The duty of competence is arguably the foundational 

ethical duty of any lawyer, as evidenced by the fact 

that it is often the first rule of professional duty listed 

by state bar associations. Rule 1.1 of the American 

Bar Association’s Model Rules of Professional Conduct 

states: “A lawyer shall provide competent representa-

tion to a client. Competent representation requires the 

legal knowledge, skill, thoroughness and preparation 

reasonably necessary for the representation.”2 As 

indicated by the use of the term “shall,” the duty of 

competence is mandatory and not aspirational. 

As evidenced by the other articles in this edition 

of The Federal Lawyer, Indian law is a complicated 

field, and it can be particularly challenging for many 

lawyers, given it is not uncommon for someone to 

graduate from law school without taking a class on 

Indian law. Indian law broadly includes two types 

of law: tribal law and federal Indian law. Tribal law 

includes all of the intra- and intertribal law enacted 

by the 567 federally recognized tribes. This in and 

of itself is daunting. Federal Indian law covers 

the relationship between state, federal, and tribal 

governments. Overlay these two areas of law with the 

substantial historical relationship between Indians and 

non-Indians, and tribes and the federal government, 

and the legal landscape quickly becomes confusing, 

especially for a lawyer untrained in Indian law. In this 

way, lawyers who do not regularly practice Indian 

law may quickly find themselves running afoul of the 

ethical duty of competence.

Take, for example, the following hypothetical: A 

father, who is a citizen of a tribe that Attorney A works 

for as outside counsel, comes to Attorney A asking for 

assistance with the involuntary termination of his pa-

rental rights by the state court. The father would like 

to keep his parental rights and parent the child. The 

biological mother voluntarily terminated her rights. 

The father previously indicated his willingness to 

terminate his parental rights in a way that might meet 

the state’s requirements for voluntary termination, 

but he has subsequently rescinded his willingness to 

do so. The child is eligible for enrollment in the tribe 

and is currently placed with non-Indian parents. The 

non-Indian parents would now like to adopt the child. 

Attorney A’s expertise is in taxation, and she has only 

been working with the tribe to date on a potential tax 

compact with the state. Attorney A has no familiarity 

with child welfare matters. 

Unless Attorney A is familiar with federal Indian 

law, she might not recognize that the facts of this 

hypothetical are similar to the facts leading to the 

U.S. Supreme Court’s decision in Adoptive Couple v. 

Baby Girl, 133 S.Ct. 2552 (2013). Nor would Attorney 

A know that following the Supreme Court’s decision 

contrary to the interests of the biological father (a 

tribal citizen) in that same case, numerous tribes have 
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been working on developing strategies to avoid similar developments 

moving forward. In other words, if Attorney A agrees to assist the 

biological father in the above hypothetical, she would likely be in 

violation of her duty of competence in the matter, unless she takes 

steps to meet her duty.

In addition to understanding the nuances of Indian law, some 

have argued that understanding tribal history and culture is also part 

of a lawyer’s duty of competence if she intends to practice law within 

or affecting Indian Country. Former U.S. Attorney for Colorado Troy 

Eid explained, “Far from being an academic exercise, the quest for 

greater historical and cultural awareness by attorneys representing 

or dealing with tribes and tribal enterprises goes to the heart of every 

lawyer’s basic obligation to provide competent representation to his 

or her client under Rule 1.1 of the Model Rules of Professional Con-

duct.”3 Given most public school curricula fail to include lessons on 

contemporary tribes and Indians,4 such knowledge of tribal history 

and culture is not information many lawyers will acquire through 

their mainstream education.

Confidentiality of Information
Another bedrock ethical obligation that might present unforeseen 

ethical obstacles for the lawyer not well versed in Indian law is the 

confidentiality requirement. The American Bar Association’s Model 

Rule of Professional Conduct 1.6 specifies that: “A lawyer shall not 

reveal information relating to the representation of a client unless 

the client gives informed consent, the disclosure is impliedly autho-

rized in order to carry out the representation, or the disclosure is 

permitted.”5 The rule goes on to state that “[a] lawyer shall make rea-

sonable efforts to prevent the inadvertent or unauthorized disclosure 

of, or unauthorized access to, information relating to the represen-

tation of a client.” Like the duty of competence, the requirement of 

confidentiality is one that every lawyer learns in law school, but it is 

an obligation that may take on unique or unforeseen aspects when 

applied in Indian Country.

Take, for example, this second hypothetical: The federal gov-

ernment proposes to place a new highway through Attorney B’s 

client’s reservation. The proposed location of the highway would go 

through a sacred space, the location of which the tribe has specif-

ically declined to share with anyone who is not a tribal citizen for 

fear that the location would be desecrated. Attorney B knows that 

if the location of the sacred site is disclosed, there is a very strong 

likelihood that the highway will be relocated. However, without this 

information, there is little to support the highway’s relocation. 

An attorney who does not regularly work in Indian Country may 

move forward with disclosing the location of the sacred site to the 

federal government in an effort to have the highway relocated. How-

ever, even if the disclosure is made directly to the relevant agency 

and not the public, there is still a possibility that the information 

could become public under the Freedom of Information Act (FOIA). 

If Attorney B has not specifically considered this or whether disclo-

sure of the location is covered by one of the exceptions to FOIA, she 

may breach her ethical duty not to disclose confidential information.

Conflict of Interest
Like the duty of competence and the requirement to keep infor-

mation confidential, every law student learns of her duty to avoid 

conflicts of interest. The American Bar Association’s Model Rule of 

Professional Conduct 1.7 states: 

Except as provided in paragraph (b), a lawyer shall not 

represent a client if the representation involves a concurrent 

conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to 

another client; or (2) there is a significant risk that the repre-

sentation of one or more clients will be materially limited by 

the lawyer’s responsibilities to another client, a former client 

or a third person or by a personal interest of the lawyer.6

Accordingly, unless certain exceptions apply, lawyers are barred 

from representing a client where a conflict exists.

But in Indian Country, it may be difficult to identify where 

conflicts exist. As one tribal attorney has noted, the Model Rules of 

Professional Responsibility “were drafted without much consider-

ation of the unique circumstances typically faced by tribal attorneys 

and consequently provide little practical guidance to tribal attorneys 

in many situations.”7 For example, when working with one tribe, a 

lawyer will often be confronted with the issue of determining who 

the client is. A lawyer may be hired to represent the tribe itself, the 

tribal legislative body, the tribal executive, or all of the above. Given 

that not all tribal governments are structured similarly to state and 

federal governments, or to each other,8 identifying who the client is 

can be difficult, and such difficulties may be exacerbated by tribal of-

ficials themselves. Also, as with any government, conflicts may arise 

between the different branches of the tribal government, thereby 

creating an ethical problem for the attorney. Further, when repre-

senting a tribe, there is also the question of whether the attorney’s 

representation extends to individual citizens of the tribe, in addition 

to units of government and the tribe itself. Typically, representa-

tion is not inclusive of individual citizens, but it is something for an 

attorney to be aware of when negotiating her duties and scope of 

work with a tribe. In this regard, conflicts of interest can differ from 

“typical” conflicts, as conflicts facing an attorney working in Indian 

Country may involve conflicts with her tribal client.9

Such concerns associated with conflicts of interest are not limited 

to potential conflicts internal to a tribe. Conflicts may also exist 

between tribes. For example, Shelby Settles Harper notes that the 

model rules of professional conduct anticipate a “one-lawyer/one-cli-

ent relationship” and do not take into consideration the potentially 

multifaceted relationship between a lawyer, a tribe, and Indian 

Country.10 Further, Settles Harper explains that “[t]he rules regarding 

conflicts of interest also make it clear that there is no ethical duty 

beyond that owed to the tribal client.”11 She goes on to explain that, 

“[s]ince conflicts between tribes do arise, it would be impossible 

for an attorney to not disadvantage one tribe by acting in the best 

interest of another tribe.”12 For example, intertribal conflicts might 

arise in relation to: exclusivity provisions, off-reservation trust land 

acquisitions in another tribe’s ancestral lands, opposing treaty fishing 

rights of another tribe, opposing federal recognition of another tribe, 

or appealing cases to the U.S. Supreme Court,13 just to name a couple 

of examples. Accordingly, an attorney working in Indian Country will 

need to navigate both intra- and intertribal conflicts of interest to 

avoid running afoul of her ethical obligations.

The Way Forward
While an attorney practicing Indian law should be aware of these 

potential ethical obstacles, such obstacles should not deter attor-

neys from practicing in this highly rewarding field. There are ways 

April 2016 • THE FEDERAL LAWYER •  5



forward when encountering such ethical obstacles. In terms of the 

duty of competence, attorneys can meet this duty in myriad ways. 

For example, an attorney may improve her knowledge of Indian law 

by attending conferences and CLEs on the topic. The FBA hosts two 

conferences on Indian law each year: one in the fall in Washington, 

D.C., and one in April at the Talking Stick Resort (the next confer-

ence will take place April 7-8). Alternatively, an attorney who is not 

familiar with Indian law may invite an Indian law expert to consult on 

a specific matter. Troy Eid recommends that attorneys spend time 

in the field with their tribal clients to avoid stereotyping and to learn 

about the tribe’s history and culture.14 Taking these steps will ensure 

that attorneys are meeting their minimum duty of competence when 

working with tribal clients. If all else fails, an attorney unfamiliar with 

this field of law may elect not to take on a client when the matter will 

involve questions of Indian law.

In terms of an attorney’s duty of confidentiality, attorneys working 

with tribal clients should work diligently to communicate closely 

with their tribal clients. Because tribal clients may want to keep 

information, such as sacred sites, confidential that may not normally 

come out of attorney client discussions about a specific legal matter, 

attorneys must take the time to carefully discuss such matters with 

their clients. Relatedly, the disclosure of such sensitive information 

may require a high level of trust in the attorney, so the attorney must 

work diligently to cultivate confidence, trust, and respect.

Most attorneys and firms have developed mechanisms for over-

coming conflicts of interest. Given that the Rules of Professional 

Conduct typically do not consider conflicts that an attorney may 

encounter when working with tribal clients, attorneys working in 

Indian Country may need to go a step further than their regular 

mechanisms require. Former tribal attorney William J. Brooks sug-

gested three steps for dealing with some of the more unique conflict 

of interests challenges presented to attorneys working for tribal 

clients: 1) Tribes should take a larger role in establishing ethical 

standards by adopting tribal rules of professional conduct; 2) tribes 

determine the appropriate structure of their legal departments (so 

that it is clear who the client is in addition to establishing a chain of 

command); and 3) attorneys should establish a framework for com-

municating with tribal clients.15

This article by no means represents an exhaustive discussion 

of ethical issues affecting attorneys working in Indian Country. 

However, it does highlight the fact that ethical obligations may arise 

in different or more nuanced ways when working in Indian Country. 

With thoughtful consideration of these ethical issues and obligations, 

the practice of Indian law can be an immensely rewarding experience 

for all attorneys. 
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