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“After all, while most humans wish to die a
painless death, many do not have that good
fortune. Holding that the Eighth Amendment
demands the elimination of essentially all risk of
pain would effectively outlaw the death penalty
altogether.” — Justice Alito, Glossip v. Gross,
576 U.S. 135 8S. Ct. 2726, 2732 (2015).

After declaring its independence from England, the
United States began drafting a written expression of
its desire to create a national government and ratified
the U.S. Constitution on March 4, 1789. Soon thereaf-
ter, the First U.S Congress and the states ratified the
first 10 amendments to the U.S. Constitution on Dec.
15, 1791.! These amendments are routinely referred
to as the Bill of Rights.? Drafted by James Madison,
the Bill of Rights was created in an effort to guarantee
individual freedoms, limit federal power, and reserve
power to the states.?

The U.S. Constitution has been the legal guide-
post of every American citizen’s rights for more than
200 years. Impressively, the plain language of the
Constitution is as clear to the modern day practitioner
as it was in the 18th century. However, the privileges
granted by the Bill of Rights are routinely debated in
state and federal courts. As seemingly novel issues are
litigated in courtrooms throughout the 50 states, the
judicial branch has been tasked with interpreting the
Constitution’s controlling text.

The Eighth Amendment is frequently litigated
by prisoners, who require a state response to the
plaintiff’s perceived injustices in the manner of their
punishment and incarceration. The Eighth Amend-
ment provides that “[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted,” and is the constitu-
tional text that provides an opening for state prisoners
to pursue federal litigation through 42 U.S.C. § 1983.
As prisoners file suit against the states, issues may
be raised as to the states’ ability to comply with the
Eighth Amendment, due to a lack of access to re-
sources necessary in order to be in legal compliance. A
recent U.S. Supreme Court ruling in Glossip v. Gross,
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576 U.S. 135 S. Ct. 2726 (2015), illuminates the
quandaries facing the states as they attempt to carry
out duly enacted state laws and comply with the U.S.
Constitution.

The Glossip decision provides a historical per-
spective of the death penalty in the United States and
asserts that the death penalty has been utilized to
execute prisoners for centuries and “was an accepted
punishment at the time of adoption of the Constitution
and the Bill of Rights.™ Initially, executions were car-
ried out by hanging, and various methods have been in-
stituted subsequently, such as lethal gas, electrocution,
firing squads, and lethal injection. These various meth-
ods have been instituted by the states in an attempt to
find “the most humane and practical method known to
modern science of carrying into effect the sentence of
death in capital cases.” Importantly, the Court noted
that “[w]hile methods of execution have changed over
the years, [t]his Court has never invalidated a State’s
chosen procedure for carrying out a sentence of death
as the infliction of cruel and unusual punishment.”

Lethal injection has become the overwhelming
preferred method of protocol in executions that are
carried out in the states. However, state access to the
three drugs administered in an execution have led to
inmate claims of suffering “cruel and unusual punish-
ment.” Accordingly, in June 2014, “21 Oklahoma death
row inmates filed an action under 42 U.S.C. § 1983
challenging the State’s new lethal injection protocol.
The complaint alleged that Oklahoma'’s use of mid-
azolam violates the Eighth Amendment’s prohibition
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of cruel and unusual punishment.”” Further, four of
those plaintiffs also “filed a motion for a preliminary
injunction.” The Supreme Court’s decision in Glossip
details the manner of those four inmates’ crimes by
noting that plaintiff Glossip hired an individual to
beat Glossip’s employer to death with a baseball bat;
plaintiff Cole murdered his 9-month-old daughter by
snapping her spine in half; plaintiff Grant murdered a
prison worker by stabbing her to death; and plaintiff
Warner brutally abused and bludgeoned an 11-month-
old girl.

The plaintiffs sought the preliminary injunction in



an attempt to prevent the state of Oklahoma from carrying out those
plaintiffs’ executions with the use of the drug midazolam. The Court
provided some historical background as to how midazolam became a
part of the three-drug protocol in Oklahoma’s lethal injection execu-
tions. Initially, Oklahoma used a protocol of (1) sodium thiopental to
induce unconsciousness and pain insensation, (2) a paralytic agent
to inhibit muscular-skeletal movements and breathing, and (3) potas-
sium chloride to induce cardiac arrest. However, the only American
manufacturer of sodium thiopental was pressured into halting
production of the drug by anti-death penalty activists in 2011.°
Subsequently, Oklahoma and other states replaced sodium thiopental
with pentobarbital. However, anti-death penalty activists were able
to convince the Danish manufacturer of pentobarbital to prevent
the release of the drug for use in executions.!’ Therefore, Oklahoma
replaced pentobarbital and began utilizing midazolam hydrocholoride
as the first drug in the protocol in 2014. The four plaintiffs argued
that the use of midazolam violates the Eighth Amendment because
it may pose a substantial risk of being negligently administered and
result in severe pain or needless suffering.!!

The U.S. District Court for the Western District of Oklahoma held
a three day evidentiary hearing and elicited testimony from lay and
expert witnesses. The district court denied the motion for prelim-
inary injunction and found that the “plaintiffs failed to establish
a likelihood of success on the merits” of an Eighth Amendment
challenge.'? The plaintiffs appealed the court’s decision to the Court
of Appeals for the Tenth Circuit. The Tenth Circuit reviewed the
district court’s “decision to deny a preliminary injunction under
a deferential abuse of discretion standard,”® which requires a de
novo examination of the lower court’s legal determinations and a
finding of clear error as to any factual conclusions. When reviewing
a case to determine whether to grant the extraordinary remedy of a
preliminary injunction, the court requires that a “plaintiff seeking a
preliminary injunction must establish that he is likely to succeed on
the merits, that he is likely to suffer irreparable harm in the absence
of preliminary relief, that the balance of equities tips in his favor, and
that an injunction is in the public interest.”** Based on the evidence
presented in the district court, the Court of Appeals for the Tenth
Circuit affirmed the lower court’s decision, found that it did not
abuse its discretion, and held that the “plaintiffs have failed to estab-
lish a likelihood of success on the merits of their claims.”*?

The Supreme Court stayed the executions of Glossip, Cole,
and Grant to determine its decision regarding the issues raised by
plaintiffs. However, Oklahoma executed Warner prior to the Supreme
Court’s vote to grant review of the issues raised. The Court reaf-
firmed the “controlling opinion in Baze [which] outlined what a pris-
oner must do to succeed on an Eighth Amendment method-of-exe-
cution claim.”® That outline requires that a “stay of execution may
not be granted on grounds such as those asserted here unless the
condemned prisoner establishes that the State’s lethal injection pro-
tocol creates a demonstrated risk of severe pain. He must show that
the risk is substantial when compared to the known and available
alternatives.”” Therefore, the plaintiffs in this case were required “to
establish a likelihood that they can establish both that Oklahoma’s
lethal injection protocol creates a demonstrated risk of severe pain
and that the risk is substantial when compared to the known and
available alternatives.”

Challenging a method of execution requires a legitimate evi-
dentiary establishment that the execution method is likely to cause

serious illness or imminent danger. Prevailing on this claim requires
the plaintiff to prove that there is an “objectively intolerable risk of
harm”'® and that there is a viable alternative that is “feasible, readily
implemented, and in fact significantly reduce[s] a substantial risk

of severe pain.”® In Glossip, the Supreme Court found that the
plaintiffs failed to “satisfy their burden of establishing that any risk
of harm was substantial when compared to a known and available
alternative method of execution.” The plaintiffs also argued that
the previously utilized drugs, sodium thiopental or pentobarbital,
might be constitutional;, however, “the record shows that Oklahoma
has been unable to procure those drugs despite a good-faith effort
to do so.” Further, the plaintiffs “have not identified any available
drug or drugs that could be used in place of those that Oklahoma is
now unable to obtain. Nor have they shown a risk of pain so great
that other acceptable, available methods must be used. Instead, they
argue that they need not identify a known and available method

of execution that presents less risk.”?? The Supreme Court found
that the plaintiffs’ argument, that there was no need to identify an
available alternative, was an unsuccessful attempt to counteract the
precedent established in Baze.

In Glossip, the Supreme Court concluded that “the prisoners
failed to identify a known and available alternative method of exe-
cution that entails a lesser risk of pain, a requirement of all Eighth
Amendment method-of-execution claims.? Second, the District
Court did not commit clear error when it found that the prisoners
failed to establish that Oklahoma'’s use of a massive dose of midaz-
olam in its execution protocol entails a substantial risk of severe
pain.”* When the Eighth Amendment was ratified by the states
and Congress in 1791, those lawmakers could not have anticipated
the opportunity for litigation through the modern development of
execution methods led by science or the lack of access to resources
routinely faced by the states who duly enact statutes and procedures
to punish criminal activities. ®
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