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At Sidebar

by Andrew J. Doyle

This edition of The Federal Lawyer focuses on federal 
transportation law, and this month’s At Sidebar addresses its intersec-

tion with “environmental justice.” 

What is “environmental justice” and its related federal policy?
Environmental justice, at its core, envisions that (1) all persons, re-

gardless of whether they are part of a low-income or minority commu-

nity, be provided with an equal opportunity to be heard before conse-

quential environmental decisions are made or actions taken and (2) all 

persons, regardless of their low-income, minority, or tribal status, bear 

an equal share of associated burdens of pollution.1 We, as a society, have 

not achieved environmental justice. As President Barack Obama re-

cently summarized: “Two decades ago  … [l]ow-income neighborhoods, 

communities of color, and tribal areas disproportionately bore en-

vironmental burdens like contamination from industrial plants or 

landfills. … While the past two decades witnessed great progress, 

much work remains.”2

Federal policy regarding environmental justice began in earnest 

in 1994, when President William J. Clinton signed Executive Order 

12898.3 That order directed federal agencies to “make achieving 

environmental justice part of [their] mission by identifying and ad-

dressing, as appropriate, disproportionately high and adverse hu-

man health or environmental effects of [their] programs, policies, 

and activities on minority populations and low-income popula-

tions in the United States.”4 Executive Order 12898 also called for 

“greater public participation” and access to information.5 

Executive Order 12898 remained on the books, unchanged, 

ever since. President George W. Bush’s first administrator of the 

Environmental Protection Agency (EPA), a lead agency on envi-

ronmental justice, expressed a “firm commitment to the issue of 

environmental justice” and explained that “[e]nvironmental justice 

is achieved when everyone, regardless of race, culture, or income, 

enjoys the same degree of protection from environmental and 

health hazards and equal access to the decision-making process 

to have a healthy environment in which to live, learn, and work.”6 

The current administration has similarly stated that it is “commit-

ted to ensuring that communities overburdened by pollution—par-

ticularly minority, low-income and indigenous communities—have 

the opportunity to enjoy the health and economic benefits of a clean 

environment.”7 

In 2011, the heads of 17 federal agencies executed a memorandum 

of understanding on environmental justice (EJ MOU).8 The EJ MOU 

“declare[d] the continued importance of identifying and addressing en-

vironmental justice considerations in agency programs, policies, and ac-

tivities as provided in Executive Order 12898.”9 The EJ MOU also called 

for agencies to share their “environmental justice strategies and imple-

mentation progress reports.”10 In particular, each agency agreed to: 

(1) post on its Web page its environmental justice strategy and annual 

implementation progress reports, (2) provide the public with “mean-

ingful opportunities … to submit comments and recommendations” on 

the agency’s strategy and progress, and (3) respond to comments and 

recommendations in the next report.11

How does the Department of Transportation consider environ-
mental justice?

Executive Order 12898 and the EJ MOU, by their terms, apply to 

the U.S. Department of Transportation (DOT),12 a large agency that en-

compasses the Federal Aviation Administration (FAA), Federal High-

way Administration (FHWA), Federal Transit Administration (FTA), 

and other components.13 Indeed, the EJ MOU identified as a particular 

area for focus “impacts from commercial transportations and support-

ing infrastructure.”14

The DOT promotes federal environmental justice policy through an 

intra-agency directive, DOT Order 5610.2(a), which essentially mirrors 

Executive Order 12898.15 The agency’s environmental justice strategy 

includes considering environmental justice in the context of its obliga-

tions under the National Environmental Policy Act (NEPA), 42 U.S.C. 

§§ 4321-4370h. NEPA generally “imposes … procedural requirements 

on federal agencies with a particular focus on requiring agencies to un-

dertake analyses of the environmental impact of their proposals and 

actions.”16 In 2011, the DOT issued an intra-agency memorandum en-

titled “Guidance on Environmental Justice and NEPA.”17 It explains 

that agencies should, inter alia: (1) identify low income or minority 

populations in the path of the proposed action, (2) determine whether 

a disproportionately high and adverse impact on one or more of those 

populations would occur if the proposed action were taken, and (3) 
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decline to take the proposed action unless there is no “further practi-

cable mitigation measure or practicable alternative that would avoid or 

reduce the disproportionately high and adverse effect(s).” 18 

Furthermore, in accordance with the EJ MOU, the DOT posts on its 

web page its environmental justice strategy and implementation prog-

ress reports.19 Other initiatives include training provided by the FTA “for 

practitioners, reviewers, and grantees on effective ways for integrating 

the consideration of [e]nvironmental [j]ustice impacts throughout the 

transportation planning and project development/NEPA processes.”20 

How have federal courts addressed environmental justice in 
transportation cases?

No federal court has found Executive Order 12898 or its prodigy 

(including the EJ MOU or DOT Order 5610.2(a)) enforceable in its own 

right. This is not surprising; Executive Order 12898 provides that it “is 

intended only to improve the internal management of the executive 

branch and is not intended to, nor does it, create any right, benefit, 

or trust responsibility, substantive or procedural, enforceable at law or 

equity by a party against the United States, its agencies, it officers, or 

any person.”21

Circuits appear to be split, however, regarding whether the DOT’s 

(or other federal agencies) consideration of environmental justice is 

reviewable under any circumstance. More than 10 years ago, the D.C. 

Circuit, in resolving challenges to the FAA’s approval of an airport ex-

pansion, held that an environmental justice claim can be reviewed if: 

(1) the agency considered environmental justice as part of its NEPA 

analysis of the action’s environmental impact, and (2) the challenging 

party has properly invoked the Administrative Procedure Act (APA) or 

similar provision governing review of the agency’s action.22 The court of 

appeals, “in agreement with the FAA,” explained that where the agency 

“exercises its discretion to include the environmental justice analysis in 

its NEPA evaluation, [] that analysis . . . is properly subject to ‘arbitrary 

and capricious’ review under the APA.”23 The Fifth Circuit later followed 

this approach.24 

A few years before the foregoing decisions, the Ninth Circuit de-

clined to review any aspect of an agency’s consideration of environmen-

tal justice—even in the context of a claim under NEPA and the APA 

challenging the FAA’s approval of an arrival enhancement project. The 

court of appeals reasoned that Executive Order 12898 and the prede-

cessor version of DOT Order 5610.2(a) “specifically state that they do 

not create any right to judicial review for alleged noncompliance.”25 The 

First Circuit later followed this approach.26

Just last year, another circuit identified—but sidestepped—the 

same question of reviewability, i.e., “whether an environmental justice 

claim can be asserted as a NEPA violation under the APA’s ‘arbitrary 

and capricious’ standard.”27 In the context of a challenge to the FHWA’s 

approval of a new bridge and associated infrastructure connecting De-

troit with Windsor, Ontario, Canada, the Sixth Circuit found no need 

to resolve the question, “assum[ed] for purposes of [its] analysis only 

that the [challengers] have a right to bring an environmental justice 

challenge,” and found that the FHWA had “satisfied its environmental 

justice obligations.”28 

The Sixth Circuit’s decision also illustrates the kind of record-specif-

ic environmental justice issues that can arise in transportation cases. No 

party disputed that the bridge in that particular location could result in 

disproportionately high and adverse environmental impacts on the resi-

dents of Delray, a low-income, minority neighborhood in Detroit. But 

the record also indicated that, before approving the bridge, the FHWA 

and other project proponents engaged with residents and “developed 

a community and mitigation enhancement plan to avoid or minimize 

those effects.”29 

The parties advocating on behalf of Delray contended that the 

FHWA violated Executive Order 12898 and its prodigy by “improperly 

eliminat[ing] due to political pressures” alternative locations for the 

bridge consisting of “predominantly affluent white neighborhoods.” 30 

The Sixth Circuit disagreed, finding that the agency rejected those loca-

tions as impracticable “for a variety of reasons, including the presence 

of old mining sites, poor performance in regional mobility rankings, and 

significant community impacts on both sides of the [Detroit] [R]iver.” 31 

The court of appeals also noted that “other crossing alternatives consid-

ered by the FHWA had higher concentrations of low income and minor-

ity populations than Delray.”32

Following the Sixth Circuit’s decision to uphold the FWHA’s ap-

proval, the private owner of the Ambassador Bridge—the only existing 

bridge that connects Detroit with Windsor—petitioned the U.S. Su-

preme Court for certiorari on issues seemingly unrelated to environ-

mental justice.33 But a public interest group, as amicus curiae, filed a 

brief urging review of the FWHA’s decision as contrary to Executive 

Order 12898, NEPA, and the APA; it argued, inter alia, that “[e]nvi-

ronmental [j]ustice concerns were circumvented and were never a 

serious consideration.”34 Earlier this year, the Supreme Court denied 

certiorari.35
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What is the future of federal policy regarding environmental 
justice?

Federal policy regarding environmental justice, by all reasonable ac-

counts, is here to stay. Executive Order 12898 turned 21 earlier this 

year. Slowly but surely, federal agencies, including the DOT, have devel-

oped the practice of considering environmental justice in conjunction 

with their NEPA obligations. In 2011, the EPA issued written guidance 

on how it can address environmental justice when exercising discretion 

under more substantive statutes.36 Other agencies may elect to offer 

similar guidance. Regardless, as environmental justice becomes more 

familiar to agencies and ingrained in their operations, the chances of a 

future administration changing course diminish. 

Of course, Congress could decide to intervene. But such action 

seems unlikely, not only given the current state of gridlock, but also 

because of historic legislative failure on the subject of environmental 

justice.37 

On the judicial front, in light of the circuit split, it is conceivable 

that the Supreme Court could eventually resolve whether and to what 

extent an agency’s consideration of environmental justice is reviewable. 

But it is more likely that the circuits themselves, in future cases, will 

clear up the conflict and follow the D.C. and Fifth Circuits’ decade long 

approach of reviewing an agency’s consideration of environmental jus-

tice under NEPA and the APA. The “no review whatsoever” approach of 

the Ninth and First Circuits lacks cogency.

 Meanwhile, communities with low-income, minority, or tribal pop-

ulations should become increasingly aware of the DOT’s (and other 

federal agencies’) commitment to environmental justice, including the 

administrative practice of submitting for public comment environmen-

tal justice strategies and implementation progress reports. Greater ac-

countability should ensue as more opportunity for public involvement 

becomes the norm. In addition, as agencies become more attuned to 

federal policy regarding environmental justice and their obligations 

under Executive Order 12898, communities should find it easier to 

be meaningfully heard—on a decision-by-decision basis and even on a 

more programmatic level. 

More critically, as federal policy regarding environmental justice 

continues to move forward at the DOT and elsewhere, we should see 

more on-the-ground results—in particular, more communities, regard-

less of their low-income, minority, or tribal composition, living, working, 

and playing in a proportionately safe environment. Equal justice under  

the law contemplates nothing less. 
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