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Suppose that an employee is fired in 2010. The employee 

declares bankruptcy and receives a discharge from the bank-

ruptcy court in 2011. She sues her employer in district court in 

2012 for discrimination based on the firing. If she did not disclose 

her discrimination lawsuit to the bankruptcy court in 2011, the 

district court where her lawsuit is pending may dismiss the lawsuit 

on judicial estoppel grounds. The idea is that by not disclosing the 

lawsuit to the bankruptcy court, the plaintiff successfully took 

the position that no such lawsuit existed. And the district court 

need not allow her to take the opposite position by continuing to 

prosecute the lawsuit. 

The Supreme Court has said that “it may be appropriate to 

resist application of judicial estoppel when a party’s prior position 

was based on inadvertence or mistake.”1 Many cases involving law-

suits that were not disclosed in bankruptcy turn on how the court 

responds to a plaintiff’s argument that the nondisclosure was inad-

vertent or mistaken. Some plaintiffs argue that they did not know 

that they needed to disclose potential lawsuits that had not been 

filed or pending lawsuits for which they had received no money. 

Some plaintiffs try to fix the nondisclosure by reopening their 

bankruptcies. The courts of appeals are split 3-3 on how to respond.

In the Fifth, Tenth, and Eleventh Circuits, such arguments are 

legally irrelevant. Those courts presume that the plaintiff’s non-

disclosure was a deliberate falsehood unless the plaintiff can show 

either (1) that she lacked knowledge of the facts relevant to the 

undisclosed lawsuit or (2) that—even though all bankruptcy debt-

ors have a motive to conceal assets—the particular plaintiff some-

how lacked that motive. In the Sixth, Seventh and Ninth Circuits, 

plaintiffs who attempt to fix and explain their nondisclosures are 

sometimes permitted to continue with their lawsuits, depending on 

their good faith and the quality of their evidence and attempts to fix 

the nondisclosures. The Third Circuit has cases pointing in different 

directions, and the remaining five courts of appeals appear not to 

have addressed the question directly.

This differential treatment is critical. Regardless of whether the 

civil claims concern contracts, trademark infringement, discrimina-

tion, assault and battery, or wrongful death, judicial estoppel may 

extinguish the claims entirely because of the plaintiff’s mistakes in 

bankruptcy court. More than a million people file nonbusiness bank-

ruptcies each year.2 The same problems that contribute to bank-

ruptcy in the first place (such as firing and demotion at work, physi-

cal injuries, and medical expenses) also frequently lead to litigation. 
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People who file for personal bankruptcy are by definition insolvent 

and rarely able to afford to pay sophisticated counsel to spend 

extensive time preparing their filings. Mistakes on bankruptcy forms 

are inevitable, and a considerable number of mistakes will have 

consequences in later litigation. This issue—whether to judicially 

estop a plaintiff from continuing to prosecute a lawsuit that was not 

disclosed in bankruptcy—appears to arise several times each week 

in the federal and state courts.3 A growing number of commentators 

are taking notice.4 Several publications advise defense attorneys to 

check a plaintiff’s bankruptcy filings to set up a potential motion to 

dismiss, and advise plaintiff and bankruptcy attorneys to try to avoid 

the problem in the first place.5 Plaintiffs and defendants ignore the 

issue at their peril.

Judicial Estoppel Generally
Judicial estoppel is an equitable doctrine that allows courts 

to prevent a litigant from taking two inconsistent positions and 

prevailing on both.6 The general idea is that courts have inherent 

power to protect the integrity of their proceedings and do not 

have to allow litigants to manipulate them. Three examples illus-

trate the point. Courts do not have to tolerate it when heirs avoid 

California estate tax in one case by arguing that the decedent was 

a New Yorker and in a later case try to take advantage of other 

California law by arguing that the decedent was a Californian.7 Or, 

once an Americans with Disabilities Act plaintiff successfully chal-

lenges one defendant’s failure to provide wheelchair access, courts 

do not have to let her to argue later that a wheelchair is unaccept-

able and she really requires a Segway.8 Or, after New Hampshire 

successfully contends that its border with Maine is in the middle 

of the Piscataqua River, it can be prevented from arguing later that 

the boundary is the Maine shore.9

The final example is the Supreme Court’s 2001 case, New 

Hampshire v. Maine,10 which provided a restatement of three 

factors that “typically inform the decision whether to apply the doc-

trine in a particular case.” First, a party’s position must be clearly 

inconsistent with the earlier position. Second, the party must have 

successfully persuaded a court to accept the earlier position so that 

if the party prevailed on the later position, either the first or second 

court might appear to have been misled. Third, courts should con-

sider whether the party asserting inconsistent positions would gain 

an unfair advantage if courts permit the inconsistent positions. The 

Court added that those factors were not “inflexible prerequisites,” 
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that judicial estoppel “is an equitable doctrine invoked by a court at 

its discretion,” and that “it may be appropriate to resist application 

of judicial estoppel when a party’s prior position was based on inad-

vertence or mistake.”11 In practice, consistent with the equitable 

nature of judicial estoppel, and the Supreme Court’s statements 

about “inflexible prerequisites” and “inadvertence or mistake,” a 

plaintiff’s good or bad faith in advancing different positions is often 

dispositive of the question whether to apply judicial estoppel,12 but 

not always.13

Judicial Estoppel Applied to Nondisclosing 
Bankrupt Plaintiffs

The logic of applying judicial estoppel to lawsuits left off of bank-

ruptcy disclosures turns on the disclosure obligations. Debtors must 

fully disclose their finances on a “statement of financial affairs.”14 

That includes not just houses, cars, and bank accounts but also 

pending or even potential lawsuits.15 And debtors must certify the 

disclosures’ accuracy.16 When a bankruptcy debtor files a disclosure, 

courts reason that the debtor takes the position that no pending or 

potential lawsuits exist other than those disclosed. When the bank-

ruptcy court issues a discharge, it accepts that position. Thus, when 

the debtor later attempts to prosecute a lawsuit that was omitted 

from the bankruptcy disclosures, she is taking the opposite position 

in a trial court that the lawsuit does exist. As explained above, the 

trial court need not accept that new, inconsistent position.17 Most 

courts agree on the foregoing principles. As the Seventh Circuit put 

it, “[p]lenty of authority supports the … conclusion that a debtor in 

bankruptcy who receives a discharge (and thus a personal financial 

benefit) by representing that he has no valuable choses in action 

cannot turn around after the bankruptcy ends and recover on a sup-

posedly nonexistent claim.”18

When confronted with a motion to dismiss on judicial estoppel 

grounds, plaintiffs frequently assert that their failure to disclose the 

lawsuit to the bankruptcy court was inadvertent. Some say that they 

did not know that they were required to disclose pending lawsuits 

for which they had received no money or potential lawsuits that 

had not been filed. Some add that they submitted their bankruptcy 

forms pro se or that their bankruptcy attorney failed to advise them 

properly. Some further argue that the defendant in their district 

court suit is not a creditor in the bankruptcy court, not harmed by 

the nondisclosure, and would receive a windfall if the lawsuit is dis-

missed. Finally, some attempt to avoid dismissal by reopening their 

bankruptcy cases and filing amended disclosures. Courts in differ-

ent circuits respond differently to these arguments.

The Fifth, Tenth, and Eleventh Circuits’ 
Nearly Irrebuttable Presumption of Bad Faith

The Fifth, Tenth, and Eleventh circuits take a dim view of inad-

vertence arguments. In those circuits, a debtor’s failure to disclose 

a lawsuit to the bankruptcy court is presumed to be deliberate and 

is only regarded as inadvertent or mistaken when “the debtor either 

lacks knowledge of the undisclosed claims or has no motive for their 

concealment.”19 Put differently, those courts will presume bad faith 

or “deliberate manipulation,” when a debtor has “knowledge of the 

claims and a motive to conceal them.”20 

Some describe this approach as an objective test, as the plaintiff’s 

subjective intent is irrelevant.21 The first prong is narrow and oper-

ates like a statute of limitations—a debtor only “lacks knowledge of 

the undisclosed claims” when she lacks knowledge of the underlying 

facts, as opposed to lacking knowledge that those facts may support 

a lawsuit.22 The second prong—that the debtor “has no motive for 

… concealment”—underscores the strictness of the test, as it is 

almost never met. A motive to conceal assets is considered inherent 

in the bankruptcy process,23 and nearly always exists except where 

the debtor has relinquished the claim and the trustee prosecutes 

it for the benefit of the bankruptcy estate and creditors.24 If the 

plaintiff argues that she did not know she needed to disclose her 

lawsuit to the bankruptcy court, that is irrelevant. 25 If she alleges 

miscommunication or bad advice from her bankruptcy attorney, 

that is also irrelevant. Litigants are bound by the actions and omis-

sions of their attorneys, and their remedy may be a malpractice suit 

if those actions and omissions are sufficiently egregious.26 Thus, in 

those circuits, judicial estoppel applies nearly automatically in most 

instances where bankruptcy debtors failed to disclose lawsuits and 

obtained discharges in bankruptcy.

The origin of that rule is the Fifth Circuit’s 1999 In re Coastal 

Plains decision,27 which the Tenth and Eleventh circuits later 

adopted.28 The Tenth Circuit’s Eastman decision illustrates the 

rule in action. A railroad worker (Gardner) was injured at work, 

retained a personal injury attorney, and sued the railroad under 

federal law in 2003. In 2004, he retained a bankruptcy attorney, 

filed for bankruptcy, and received a discharge, without disclos-

ing his personal injury lawsuit. In 2005, Gardner’s personal injury 

attorney learned of the bankruptcy and informed the bankruptcy 

trustee. The bankruptcy court reopened the case and granted 

Gardner a new discharge. Back in the district court, however, the 

court granted the railroad’s motion for summary judgment on judi-

cial estoppel grounds. On appeal and in the district court, Gardner 

asserted that his disclosure had been inadvertent and ultimately 

harmless. Gardner argued that he told his bankruptcy attorney 

about his personal injury lawsuit and relied on the bankruptcy 

attorney to file the correct papers. And he noted his disclosure was 

harmless because his bankruptcy was reopened and his creditors 

were made whole.29 

The Tenth Circuit found Gardner’s inadvertence arguments legally 

irrelevant, and affirmed the dismissal. “Unfortunately for Gardner,” 

the Court remarked, “our sister circuits, for what seem to us sound 

reasons, have not been overly receptive to debtors’ attempts to recov-

er on claims about which they ‘inadvertently or mistakenly’ forgot to 

inform the bankruptcy court.” Gardner was bound by the omissions of 

his bankruptcy attorney, even if neither he nor the attorney intended 

to deceive the bankruptcy court. And “[t]hat Gardner’s bankruptcy 

was reopened and his creditors were made whole once his omission 

became known [was] inconsequential.”30 

The Fifth, Tenth, and Eleventh circuits apply their narrow defini-

tion of inadvertence consistently. Some judges in those circuits have 

criticized that approach,31 and at least one from another circuit has 

defended that approach against contrary arguments.32 The Fifth, 

Tenth, and Eleventh circuits base their rule on two related prin-

ciples: the absolute importance of full disclosure by debtors in bank-

ruptcy and the value of deterring fraud or incomplete disclosures.

First, the American bankruptcy process gives debtors a fresh 

start and extinguishes their debts in some measure at the expense 

of innocent creditors.33 The integrity of the bankruptcy process 

therefore critically depends on full disclosures so that a process for 

giving honest debtors a fresh start does not enable fraud. Strictly 
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limiting the definition of inadvertence thus protects the integrity 

of the bankruptcy process by reinforcing the Bankruptcy Code’s 

disclosure obligations.34 

Second, relatedly, strict application of judicial estoppel deters 

fraud and deficient disclosures in the future.35 For more than 100 

years, courts have recognized that the bankruptcy process may 

offer incentives to dishonest debtors to hide assets and exploit them 

later. 36 As the First Circuit put it: “Conceal your claims, get rid of 

your creditors on the cheap, and start over with a bundle of rights. 

This is a palpable fraud that the court will not tolerate, even pas-

sively.”37 The Fifth, Tenth, and Eleventh circuits consistently cite 

that specter of fraud as a reason for taking a narrow view of inad-

vertence.38 Thus, even where a plaintiff’s actions tend to show that 

its nondisclosure was inadvertent or mistaken, those circuits have 

applied judicial estoppel to deter others. In Eastman, for example, 

the Tenth Circuit rejected Gardner’s arguments for considering that 

he had reopened his bankruptcy and made his creditors whole. To 

excuse Gardner on that basis, the court held, would provide incen-

tives to others to hide assets and only come clean when caught. 

“This so-called remedy,” the court stated, “would only diminish the 

necessary incentive to provide the bankruptcy court with a truthful 

disclosure of the debtor’s assets.”39

The Sixth, Seventh, and Ninth Circuits’ Rebuttable 
Presumption of Bad Faith and Broad Consideration 
of Evidence of Good Faith

The Sixth, Seventh, and Ninth circuits accept the Fifth, Tenth, 

and Eleventh circuits’ proposition that courts may presume bad 

faith or deliberate manipulation when a debtor has knowledge of the 

claims and a motive to conceal them.40 In those circuits, however, 

the presumption is not irrebuttable, and courts consider a range of 

explanations from plaintiffs to rebut or avoid the presumption. 

The Seventh and Ninth circuits have stated clearly that the pre-

sumption of deceit does not apply where the plaintiff reopens the 

bankruptcy to disclose the lawsuit to the creditors.41 If a plaintiff has 

reopened the bankruptcy, the inadvertence inquiry is “not limited 

to the plaintiff’s knowledge of the pending claim and the univer-

sal motive to conceal a potential asset,” but also includes  “more 

broadly, the plaintiff's subjective intent when filling out and sign-

ing the bankruptcy schedules.”42 In other words, those courts ask 

whether the plaintiff was actually trying to deceive the bankruptcy 

court instead of presuming deception from incomplete disclosures.

Ah Quin v. County of Kauai illustrates the Ninth Circuit’s 

approach. There, the plaintiff was pursuing a district court 

employment-discrimination case that she did not disclose in 

bankruptcy. Her attorney in the discrimination case discovered 

the disclosure problem and alerted the defendant and the plain-

tiff’s bankruptcy attorney. The plaintiff then reopened her bank-

ruptcy, and submitted declarations from herself and her attor-

neys explaining that the earlier nondisclosure was a mistake and 

not in bad faith.43 The district court dismissed on judicial estop-

pel grounds, relying primarily on the Tenth Circuit’s Eastman 

decision.44 The Ninth Circuit reversed and explicitly split with the 

Fifth, Tenth, and Eleventh circuits for four reasons. First, once 

a bankruptcy debtor reopens the bankruptcy and makes a full 

disclosure, the New Hampshire factors—inconsistent positions, 

judicial acceptance of the first position, and unfair advantage—

are in some sense cured or no longer met. Second, the general 

deterrence justification that the Fifth, Tenth, and Eleventh 

circuits invoke is an awkward fit for the equitable doctrine of 

judicial estoppel—which is concerned more with the immediate 

case before the court than with incentives for future litigants. 

Third, the bankruptcy court, trustees, and creditors already have 

numerous tools at their disposal to discourage deception and to 

punish it severely when it is found. Finally, application of judicial 

estoppel in this manner can have perverse results: An asset (the 

lawsuit) is destroyed with no benefit to the bankruptcy creditors. 

The only winner is the defendant—an allegedly bad actor who is 

excused from any consequences “for the entirely unrelated rea-

son that Plaintiff happened to file for bankruptcy and, possibly 

due to inadvertence, happened to omit the claim from her initial 

schedules.” The Ah Quin court therefore remanded to the dis-

trict court to make a factual finding on inadvertence, which the 

lower court had previously inferred on reasoning borrowed from 

the Tenth Circuit.45 

The Seventh Circuit’s case law is to similar effect. The Ninth 

Circuit’s Ah Quin decision relied on two Seventh Circuit decisions.46 

And a later Seventh Circuit decision reversed a district court’s 

application of judicial estoppel where the plaintiff made efforts to 

correct her initial nondisclosure.47 That case, Spaine, applied Ah 

Quin’s holding that a “presumption of deceit does not arise if [the] 

debtor corrects omissions from bankruptcy schedules in [a] manner 

that permits bankruptcy court to assess case ‘with the full and cor-

rect information.’”48

The Sixth Circuit’s law appears to be aligned with the Seventh 

and Ninth circuits, though it has also cited the opposing view 

favorably. The Sixth Circuit stated in 2002 that it “adopt[ed]” the 

analysis of the Fifth Circuit’s Coastal Plains decision.49 Subsequent 

cases, however, have distinguished Coastal Plains and taken a 

much broader view of inadvertence. 50 The Sixth Circuit does not 

limit its analysis of inadvertence to asking whether the plaintiff 

had knowledge of the omitted claims and a motivation to conceal 

them. Rather, like the Seventh and Ninth circuits, the Sixth Circuit 

considers a broader range of evidence of good or bad faith, includ-

ing the plaintiff’s subjective intent, and efforts to correct initial 

nondisclosures.51

Other Circuits
The six remaining regional circuits have not taken a definitive 

position.52 The Third Circuit’s case law points in different directions. 

That court accepts the reasoning of the Fifth, Tenth, and Eleventh 

circuits that “a rebuttable inference of bad faith arises when aver-

ments in the pleadings demonstrate both knowledge of a claim and 

a motive to conceal that claim in the face of an affirmative duty to 

When confronted with a motion to 

dismiss on judicial estoppel grounds, 

plaintiffs frequently assert that their 

failure to disclose the lawsuit to the 

bankruptcy court was inadvertent.
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disclose.”52 Yet, in another case that it has repeatedly cited and not 

overruled, the Third Circuit explicitly rejected the argument that 

“intent may be inferred for purposes of judicial estoppel solely from 

nondisclosure notwithstanding the affirmative disclosure require-

ment of the Bankruptcy Code” and stated its “unwilling[ness] to 

treat careless or inadvertent nondisclosures as equivalent to delib-

erate manipulation when administering the ‘strong medicine’ of 

judicial estoppel.”53 

The First, Second, Fourth, Eighth, and D.C. circuits have quoted 

decisions of other circuits in dicta but have not directly addressed 

how to treat claims of inadvertence in this context. The First Circuit 

has explicitly reserved the question.54 The Second Circuit seems not 

to have reached it at all.55 The Fourth Circuit has stated frequently, 

outside of the bankruptcy context, that a party’s good or bad faith 

in advancing inconsistent positions “is the determinative factor” in 

deciding whether to apply judicial estoppel. Its most relevant case 

on nondisclosures in bankruptcy does not involve inadvertence 

arguments but rather a situation where the plaintiff did disclose 

a potential, not-yet-filed claim in bankruptcy and simply failed to 

submit an immediate update when the lawsuit actually began.56 

The Eighth Circuit’s most relevant case similarly did not discuss 

inadvertence, as there was no actual discharge in the bankruptcy 

proceedings.57 And in the D.C. Circuit’s most relevant case, the 

court rejected an inadvertence argument where evidence refuted 

any claim of inadvertence of any kind and thus obviated any need 

to decide whether to adopt a broad or narrow definition of inadver-

tence.58

Evaluating Competing Approaches
The 3-3 split in the federal courts of appeals has only recently 

crystallized. While judicial estoppel has been traced to the mid-19th 

century,59 it was not widely recognized until recently. The D.C. 

Circuit said in 1980 that “judicial estoppel has not been followed by 

anything remotely approaching a majority of jurisdictions,”60 and the 

Tenth Circuit rejected judicial estoppel as recently as 2003.61 The 

Supreme Court’s 2001 New Hampshire v. Maine case is the Court’s 

first comprehensive discussion of judicial estoppel. New Hampshire 

offered a restatement of judicial estoppel and applied it to a bound-

ary dispute between New Hampshire and Maine.62 Since then, every 

circuit has embraced the concept. Once New Hampshire placed 

judicial estoppel into a framework, different circuits could thereaf-

ter evaluate the Fifth Circuit’s Coastal Plains rule in the context of 

that framework and adopt it, reject it, or modify it. 

While courts on each side of the 3-3 split sometimes cite each 

other’s opinions favorably, it seems clear that there is, in fact, a 

split. District courts and commentators have acknowledged the 

developing split of authority.63 And the Ninth Circuit’s Ah Quin 

decision explicitly splits with the Fifth, Tenth, and Eleventh cir-

cuits’ treatment of inadvertence and places primary importance on 

factors—such as a plaintiff’s subjective intent and reopening of her 

bankruptcy—that those circuits regard as legally irrelevant.64 And it 

seems clear that the Eastman and Ah Quin cases described above 

would have been resolved differently had the jurisdictions been 

reversed. The current split highlights tensions between law and 

equity and between the objectives of deterring future bad behavior 

versus reaching a fair result in an individual case. 

The Fifth, Tenth, and Eleventh circuits favor general deter-

rence and clear rules. Those courts place primary importance 

on full disclosure in bankruptcy and of avoiding fraud. The best 

defense of that rule against contrary arguments is probably 

Judge Jay Bybee’s dissent in Ah Quin. As that dissent puts it, 

“when a lie is punished and future lies are deterred—especially 

in the context of a system so dependent on full and accurate 

disclosure—equity will usually have been done. ‘Come what may, 

anything is better than lies or deception.’  ”65 It is better, in the 

view of those courts, to dismiss potentially meritorious claims 

that may have been omitted from bankruptcy disclosures because 

of negligence or ignorance than to risk involving the court in 

fraud or to risk creating a common-law escape hatch from the 

Bankruptcy Code’s disclosure requirements. That means cat-

egorically rejecting certain types of excuses for nondisclosure 

and putting the public on notice that nondisclosure in bank-

ruptcy will have consequences. It is often said that ignorance of 

the law is no excuse, and plaintiffs’ assertions of ignorance of 

their disclosure obligations in bankruptcy are irrelevant in those 

circuits.66 Thus, even though the creditors in an individual case 

may lose the potential value of the dismissed lawsuit, all creditors 

are better served in the long term by the ex ante deterrence of 

incomplete bankruptcy disclosures. And they are better served 

in the short term by the exception those circuits recognize for 

when the bankruptcy trustee prosecutes a lawsuit for the benefit 

of creditors. If the strict rule in those circuits seems inconsistent 

with the equitable nature of judicial estoppel, defenders of the 

rule respond that “courts of equity must be governed by rules and 

precedents no less than courts of law.”67

The Sixth, Seventh, and Ninth circuits place greater emphasis 

on the equitable nature of judicial estoppel and the fact that dis-

missing a lawsuit can only harm the plaintiff’s creditors and benefit 

an alleged bad actor (the defendant). In distinguishing the equi-

table doctrine of laches from statutes of limitations, the Supreme 

Court has said that “[e]quity eschews mechanical rules; it depends 

on flexibility.”68 Courts of appeals applying judicial estoppel have 

consistently noted that the doctrine is meant to prevent deliberate 

manipulation of courts, not to function as a trap for the unwary 

or a strict rule.69 Thus, where a plaintiff has claimed that nondis-

closure in bankruptcy was inadvertent, those courts will generally 

look deeper into the facts of the individual case to evaluate the 

plaintiff’s arguments rather than applying a strict rule that makes 

most such arguments categorically unavailing. At least one court 

has found that the bankruptcy disclosure forms do not necessar-

ily alert laypersons clearly to the need to disclose lawsuits,70 and 

courts have held in other contexts that “willfulness” or “knowing” 

misconduct cannot be proved by relying on the common law pre-

sumption that every person knows the law.71 In response to the 

argument that full disclosure in bankruptcy is important, the Ninth 

Circuit notes—as other courts and commentators have—that 

bankruptcy courts and trustees already have numerous tools at 

their disposal to punish actual fraud, including involuntary reopen-

ing, sanctions, revocation of discharge, and referral for criminal 

prosecution.72 

Finally, the rule in the Sixth, Seventh, and Ninth circuits avoids 

the harsh result of rewarding alleged bad actors at the possible 

expense of innocent creditors. Dismissing a case outright on judicial 

estoppel grounds has potentially harsh consequences for a plain-

tiff who has alleged that she is the victim of some kind of wrong 

for which the law supplies a remedy—e.g., discrimination, fraud, 
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assault, breach of contract, or constitutional violations. Courts that 

dismiss those cases to avoid being involved in potential bankruptcy 

fraud by the plaintiff do so at the risk of ratifying the alleged bad 

conduct of the defendant in the case before them.73 And by extin-

guishing a lawsuit, the court destroys an asset that could be used to 

benefit the plaintiff’s innocent creditors.74

Future Developments in Other Circuits 
and Supreme Court Review

It remains to be seen how the law will continue to develop, but 

it seems clear that the courts of appeals and district courts in First, 

Second, Third, Fourth, Eighth, and D.C. circuits will increasingly be 

asked to address claims of inadvertence. 

Those courts should not make the mistake of looking at one side 

of the split in isolation. Nor should those courts view the competing 

approaches as the only possibilities. For one thing, it is question-

able whether courts should adopt even a rebuttable presumption 

that a nondisclosure in bankruptcy is deliberate. In eBay Inc. v. 

MercExchange LLC, the Supreme Court criticized the Federal 

Circuit for taking a general equitable doctrine (injunctions) and 

adopting a special rule for patent cases of presuming irreparable 

harm when the plaintiff prevails at trial and then seeks an injunc-

tion.75 eBay ruled that the decision whether to grant an injunction 

“must be exercised consistent with traditional principles of equity, 

in patent disputes no less than in other cases.” The presumption 

that courts draw from a bankruptcy debtor’s nondisclosure resem-

bles the subject-matter-specific presumption that the Supreme 

Court unanimously rejected in eBay as improperly displacing “tra-

ditional principles of equity.”76

For another thing, when a district court is convinced that a plain-

tiff should suffer some consequence for pursuing a lawsuit that was 

not disclosed in bankruptcy, the court may wish to consider alterna-

tives to outright dismissal. Most courts hold that it is generally inap-

propriate to use a court’s inherent powers to dismiss a case without 

considering less severe alternatives.77 Courts have broad discretion 

under their inherent powers to tailor sanctions. Alternatives such 

as capping damages, permitting plaintiffs to pursue injunctive relief 

but not damages, or requiring plaintiffs to return to the bankruptcy 

court at the conclusion of the case to disclose any judgment to their 

creditors, or staying the case to permit reopening of the bankruptcy, 

might address the competing concerns better than a binary decision 

whether to dismiss a case or not.

It also remains to be seen how and whether the Supreme Court 

will intervene. In favor of review are (1) the existence of a devel-

oping split of authority with reasoned opinions on both sides, (2) 

the more-than-weekly basis on which this application of judicial 

estoppel arises in federal and state courts, and (3) the important, 

case-dispositive consequences of this issue for a broad range of civil 

claims. Against immediate review are that the split of authority has 

only recently developed and that further percolation—particularly 

in the First, Second, Third, Fourth, Eighth, and D.C. circuits—might 

aid the Supreme Court’s review later on. Further, the courts of 

appeals have varied in their approaches to judicial estoppel for 

decades, and the Supreme Court has never previously thought that 

this variance warranted review to establish a uniform rule (New 

Hampshire was an original jurisdiction case.). In the meantime, 

district courts and courts of appeals should be aware that the case 

law is in flux and differs across jurisdictions. And plaintiffs, defen-

dants, and their attorneys should be aware that the issue exists. 

Otherwise, defendants may unwittingly forfeit a case-dispositive 

defense, and plaintiffs may learn about the issue for the first time 

when served with a motion to dismiss. 
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With the stakes so high, candidates, parties, and outside 

spenders will continue to push the boundaries. Conversely, 

reformers and partisans stand at the ready to file a complaint 

at the slightest hint of impropriety. Indeed, some groups exist 

for little else. After the CNN report ran, ADLF, run by vet-

eran  Democrat operative Brad Woodhouse, almost immediately 

filed its FEC complaint. A glance at the group’s website reveals 

little except a menu of FEC and other complaints against 

Republicans. This should give both sides pause before pushing 

the coordination limits too far. 
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