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Like the United States and the 50 states, federally recognized 

Indian tribes enjoy immunity from suit based on their sovereign 

status: “Indian tribes have long been recognized as possessing the 

common-law immunity from suit traditionally enjoyed by sovereign 

powers.”2 In its 1998 decision in Kiowa Tribe v. Manufacturing 

Techs. Inc.,3 the U.S. Supreme Court held that tribal sovereign 

immunity extended to tribes’ commercial as well as governmental 

activities, both on the reservation and off. Acknowledging that, in 

an “economic context, immunity can harm those who are unaware 

that they are dealing with a tribe, who do not know of tribal immu-

nity, or who have no choice in the matter, as in the case of tort 

victims,” the six-justice majority nonetheless determined that it 

would “defer to the role Congress may wish to exercise” to impose 

limitations.4 

The Supreme Court revisited Kiowa last year in Michigan 

v. Bay Mills Indian Community.5 Bay Mills Indian Community 

(BMIC) had sought to operate a gaming enterprise on land in 

Vanderbilt, Michigan, approximately 108 miles from its reservation, 

asserting that the tribe had purchased the land as part of a land-

claim settlement, making it eligible for gaming under the Indian 

Gaming Regulatory Act (IGRA).6 The state of Michigan disagreed 

and sued. Unfortunately for Michigan, the IGRA includes a waiver of 

tribal sovereign immunity permitting states to enjoin “class III gam-

ing activity located on Indian lands and conducted in violation of any 

Tribal–State compact”7 but includes no waiver to permit states to 

sue tribes for illegal gaming outside Indian lands. The state argued 

that the Supreme Court should either interpret IGRA’s waiver of 

immunity to reach illegal gaming conducted outside Indians lands or 

modify Kiowa to bar tribes from asserting sovereign immunity with 

respect to their commercial, off-reservation activities. 

In a 5-4 decision authored by Justice Elena Kagan, the Court 

rejected Michigan’s arguments and reaffirmed its holding in Kiowa. 

While superficially a tribal victory, lower courts may view the deci-

sion as signaling the Court’s future willingness to limit immunity. 

First, the majority, repeating its acknowledgement in Kiowa of 

“reasons to doubt the wisdom of perpetuating the doctrine as to off-

reservation commercial conduct,”8 made no effort to defend tribal 

sovereign immunity on policy grounds, relying instead on stare 
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"Arm of the Tribe” Status 
The recent tribal sovereign immunity decisions of the Court of 

Appeals of New York Court and the U.S. courts of appeals for the 

Ninth and Tenth circuits are best understood in the context of exten-

sive case law spanning several decades. In determining the right of 

a tribal corporation or other tribe-related entity to invoke sovereign 

immunity, courts have commonly examined whether the entity can 

be fairly regarded as an “arm” of the tribe.13 Courts also broadly 

agree that certain quasi-governmental agencies fit this description, 

including tribal schools,14 health agencies,15 housing authorities,16 and 

utilities,17 and commissions and authorities relating to the conduct of 

gaming under the Indian Gaming Regulatory Act.18 

For reasons this article will make clear, corporations chartered 

by the secretary of the Interior under Section 17 of the Indian 

Reorganization Act19 merit a brief explanation. In the 1930s, the 

Office of Indian Affairs (OIA) encouraged tribes forming govern-

ments under Section 16 the Indian Reorganization Act to establish 

alter ego corporations under Section 17 for the purpose of carrying 

out business activities. The model OIA charter of that era provided 

that the corporation could “sue and be sued.” Litigants wishing to 

avoid sovereign immunity argued that any tribal business activity 

was necessarily conducted under the corporate charter and that 

the charter waived immunity. While divided on the waiver effect 

of the “sue and be sued” clause, courts have not questioned that 

Section 17 corporations are tribal “arms.”20 As the Sixth Circuit has 

pointed out, “the language of Section 17 itself—by calling the entity 

an ‘incorporated tribe’—suggests that the entity is an arm of the 

tribe.”21 Because of their antiquated features and the encourage-

ment they gave parties wishing to sue tribes, Section 17 corpora-

tions were rarely used by tribes. Recently, however, the Bureau 

of Indian Affairs has prepared a new model charter that permits 

greater flexibility in governance, eliminates the “sue and be sued” 

language, and carefully preserves immunity from suit. In view of 

the uncertain immunity of state- and tribe-chartered corporations, 

these features may cause a revival of Section 17 corporations.22 

While courts largely agree on the “arm” status of quasi-govern-

mental agencies and Section 17 corporations, they disagree sharply 

with respect to whether non-Section 17 tribal corporations engaged 

in commercial businesses are entitled to “arm” status. While often 

citing similar criteria,23 courts have adopted widely divergent inter-

pretations to reach contradictory results. As the discussion below 

illustrates, disagreement relates principally to three issues. First, is 

a tribally-owned corporation disqualified from claiming “arm” status 

because it has incorporated under state law? Second, is a tribal 

corporation disqualified from claiming “arm” status because it per-

forms the essential corporate function of shielding its shareholder’s 

assets? Finally, is it sufficient if the corporation generates revenue, 

by whatever means, to support tribal government, or is the corpo-

ration disqualified from claiming “arm” status because its activities 

are somehow too “commercial?”24 

New York’s “Arm of the Tribe” Jurisprudence
The 2014 decision if the New York Court of Appeals in Sue/

Perior Concrete & Paving Inc. v Lewiston Golf Course Corp.25 

exemplifies judicial hostility to immunity for tribal corporations, 

imposing a vague “tribal purpose” requirement and disqualifying 

outright any corporation that performs the traditional corporate 

function of shielding shareholder assets.26 Applying factors first 

decisis.9 The dissenters’ impassioned attack on sovereign immunity, 

grounded in both policy and nontribal sovereign immunity legal 

theory, contrasts starkly with the majority’s tepid opinion. Second, 

Justice Kagan, in footnote eight, effectively invites courts to rec-

ognize “special justifications” for exceptions to tribal immunity for 

torts and other situations falling outside the holdings of Kiowa and 

Bay Mills.10 Finally, the six-justice Kiowa majority was reduced 

to five, including Chief Justice John G. Roberts, who has generally 

voted against tribal interests.11 Court observers may well imagine 

the chief justice as part of a potential majority sympathetic to 

“special justifications” in cases in which stare decisis does control. 

The immunity of tribal corporations falls into the category of 

situations not controlled by Bay Mills and potentially ripe for “spe-

cial justifications” supporting an exception to immunity. At least 

one court has already taken note of the post-Bay Mills weakened 

condition of tribal sovereign immunity. Noting the Bay Mills court’s 

“sharply fractured” position, the Court of Appeals of New York, that 

state’s highest court, recently issued a ruling that will disqualify any 

normal tribal business corporation within the court’s jurisdiction 

from asserting sovereign immunity. This article compares the New 

York Court’s decision with recent decisions of the courts of appeals 

for the Ninth and Tenth circuits and the California state courts,12 

identifies the principal risks to tribes seeking to maintain the immu-

nity of their incorporated businesses and suggests an approach to 

facilitate the achievement of that goal. 
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articulated in its 1995 decision in Ransom v. St. Regis Mohawk 

Educ. & Cmty. Fund Inc.,27 the Court denied immunity to 

Lewiston Golf Course Corp. (Lewiston), a wholly owned and 

controlled subsidiary of the Seneca Nation formed to own and 

operate a golf course as an amenity to the Nation’s casino. The 

Court averred that Lewiston’s purposes “to act as a regional 

economic engine and thereby serve the profit-making interests 

of the Seneca Nation’s casino operations … were sufficiently dif-

ferent from tribal goals that they militate against Lewiston Golf’s 

claim of sovereign immunity.”28 

The Court’s apparent premise—that serving the “profit-making 

interests” of the Seneca Nation’s casino is incompatible with “tribal 

goals”—seems at odds with the holdings of Kiowa and Bay Mills 

that tribal sovereign immunity applies to commercial activity. 

Rejecting any contradiction, the Court declared that those decisions 

“do not illuminate” the question of corporate immunity because 

“they concerned lawsuits against Indian tribes themselves, not 

against corporate affiliates of tribes.”29 While correct, the Court’s 

assertion overlooks the nature of tribal corporations, whose purpose 

is not to make profits for individual shareholders but, rather, to 

generate revenue to fund tribal government.30 The Court’s disquali-

fication of revenue generation as a proper “tribal goal” for an “arm 

of the tribe” will apply to almost all tribal corporations. 

Most significantly, the Court’s application of Ransom requires 

corporations seeking “arm” status to forego all of the normal advan-

tages of the corporate form. The circumstance that Lewiston, rather 

than the Seneca Nation, held title to the golf course counted against 

“arm” status, according to the Court.31 Declaring the “financial rela-

tionship considerations” as “the most important of the Ransom fac-

tors,” the Court observed that a judgment against Lewiston would 

not directly impact the Seneca Nation’s treasury and concluded that 

[i]f a judgment against a corporation created by an Indian 

tribe will not reach the tribe’s assets, because the corporation 

lacks “the power to bind or obligate the funds of the tribe” … 

then the corporation is not an “arm” of the tribe. However, if a 

tribe is legally responsible for a corporation’s obligations, the 

tribe is ‘the real party in interest.”32 

In support of its holding, the Court relied on 11th Amendment 

jurisprudence, contending that that “in considering whether an 

entity is an ‘arm’ of an Indian tribe, the most significant factor is 

the effect on tribal treasuries, just as ‘the vulnerability of the State’s 

purse’ is considered ‘the most salient factor’ in determinations of a 

State’s Eleventh Amendment immunity.”33 The primary reason that 

tribes form business corporations is to pursue business opportuni-

ties without imperiling tribal assets. The Court’s “most important” 

factor will deny these corporations immunity. 

Features of the Sue/Perior decision likely to prove attractive to 

litigants and courts that are hostile to sovereign immunity include: 

(1) the denial that Kiowa and Bay Mills are relevant to “arm of the 

tribe” jurisprudence, (2) the adoption of an 11th Amendment-based 

theory that will effectively disqualify virtually any tribal corpora-

tion from asserting sovereign immunity, and (3) the assertion that 

a state court is bound only by the decisions of the U.S. Supreme 

Court, not by the decisions of lower federal courts.34 

Tenth Circuit “Arm of the Tribe” Jurisprudence
In its 2010 decision in Breakthrough Mgmt. Grp. Inc. v. 

Chukchansi Gold Casino and Resort,35 the U.S. Court of 

Appeals for the Tenth Circuit concluded that the Chukchansi 

Economic Development Authority (CEDA), owner of the tribe’s 

casino, was an arm of the tribe. The Court squarely rejected the 

premise of Ransom and Sue/Perior that CEDA was ineligible for 

“arm” status because the tribe’s assets were not exposed to satis-

fy CEDA’s liabilities. The Court applied six Ransom-like factors36 

but to very different effect, finding the decisive considerations 

to be that CEDA: (1) was formed under tribal law by resolutions 

that expressed the tribe’s intention that it function as an arm of 

the tribe, (2) was formed “for the financial benefit of the Tribe 

and to enable it to engage in various governmental functions,” 

with 50 percent of revenues earmarked for government,37 and (3) 

had a sufficient “financial relationship” with the tribe, because a 

judgment adverse to CEDA would reduce funds available to the 

tribal government. 

Two years after its decision in Chukchansi, the Tenth Circuit 

in Somerlott v. Cherokee Nation Distributors38 concluded that 

CND LLC (CND), a limited liability corporation organized under 

Oklahoma law and wholly owned by Cherokee Nation Businesses 

Inc., a wholly owned and regulated corporation of the Cherokee 

Nation, was barred by its state law charter from asserting the 

Cherokee Nation’s immunity, regardless of any other Chukchansi 

factors. The Court noted its longstanding position that “Indian 

Tribes' sovereign immunity is co-extensive with that of the United 

States,”39 cited decisions denying immunity to federal entities char-

tered under state law, and concluded that the same rule applies to 

“entities which are legally distinct from their members and which 

voluntarily subject themselves to the authority of another sovereign 

which allows them to be sued.” 40 Since many state corporate laws 

feature similar provisions, the Somerlott decision may prove highly 

impactful in jurisdictions that follow it.41 

The Tenth Circuit provides a path for tribal corporations wishing 

to preserve immunity. Shielding shareholder assets is permissible, 

and commercial activities are allowed provided the revenue is ear-

marked for the support of tribal government. The entity may not, 

however, be incorporated under state law. 

Ninth Circuit “Arm of the Tribe” Jurisprudence
In Cook v. Avi Casino Enterprises Inc.,42 the Ninth Circuit 

held that Avi Casino Enterprises (ACE), a corporation formed by 

the Fort Mojave Tribe for the purpose of owning and operating 

the tribe’s casinos, was an arm of the tribe. Key factors, according 

to the Court, were: (1) that ACE was created pursuant to a tribal 

ordinance under a charter providing for all new revenues to flow to 

The Court's application of Ransom requires corporations seeking “arm” 
status to forego all of the normal advantages of the corporate form.
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the tribal treasury, (2) that ACE was wholly owned and controlled 

by the tribal government, (3) that tribal members were required to 

comprise a majority of ACE’s board, and (4) that the tribal council 

functioned as ACE’s corporate shareholder.43 

In its most recent tribal sovereign immunity decision, White v. 

University of California,44 the Ninth Circuit adopted the six fac-

tors prescribed by the Tenth Circuit in Chukchansi. The Court 

upheld the “arm of the tribe” status and immunity of the Kumeyaay 

Cultural Repatriation Committee (KCRC), a tribal organization 

formed by tribal resolutions of each of the 12 Kumeyaay Nation 

member tribes and incorporated under California law. Relevant 

factors, according to the Court, were that were that KCRC was (1) 

created by tribal resolutions, (2) comprised solely of tribal members 

appointed by constituent tribes, (3) funded by the tribes, and (4) 

devoted to a purpose—recovery of remains and education of the 

public—that the Court deemed “core to the notion of sovereignty.”45 

Based on the White decision, the Ninth Circuit’s “arm of the tribe” 

jurisprudence is now aligned with the Tenth Circuit’s, with one impor-

tant exception: The Ninth Circuit does not accept Somerlott’s bright 

line disqualification of entities chartered under state law.46 

The California Court of Appeals 
“Arm of the Tribe” Jurisprudence

The California appellate courts exemplify the contradictions 

among the courts discussed above. In its 2012 decision in American 

Property Management Corp. v. Superior Court,47 the California 

Fourth District Court of Appeal applied the (largely contradictory) 

analyses of Chukchansi and Ransom to deny immunity to U.S. 

Grant Hotel Ventures LLC (USGHV), a limited liability company 

organized under California law as a subsidiary of another California 

LLC owned by a third California LLC, which, in turn, was owned by a 

development corporation owned by and formed under the law of the 

Sycuan Band of the Kumeyaay Nation. Predating Somerlott by sev-

eral months but anticipating its conclusion, the Court characterized 

the California charter as “dispositive,”48 i.e., fatal to “arm of tribe” 

status, but found USGHV undeserving on the additional grounds 

that: (1) USGHV’s purposes, to own and operate a hotel as an 

investment, were not comparable to those of a tribal casino which, 

according to the court, Congress expressly intended as a vehicle to 

promote tribal economic development and self-sufficiency, (2) a 

judgment against USGHV would not expose the tribe’s assets, (3) 

the Kumeyaay Nation’s ownership of USGHV was indirect, and (4) 

USGHV was managed by a non-Indian management company. 

Two years later, a different district of the California Court of 

Appeal applied similar factors but reached a quite different result. In 

People v. Miami Nation Enterprises,49 the Court held that Miami 

Nation Enterprises (MNE), an economic development authority of 

the Miami Tribe of Oklahoma, and SFS Inc., a corporation wholly 

owned by the Santee Sioux Nation, both engaged in payday lending 

activities, were arms of their respective tribes, and were entitled to 

immunity. The Court cited the tribe’s method and purpose for cre-

ating the entity as “predominate” considerations, noting that both 

entities were formed under tribal law and were intended to generate 

profits to support basic government services.50 The Court dismissed 

the Ransom version of the “financial relationship” factor, noting 

that “the very purpose of creating any subordinate corporate entity 

is to create the opportunity for economic gain while protecting the 

tribe from potential liabilities.”51 

People v. Miami Nation Enterprises is currently before the 

California Supreme Court. The outcome, which could have broad 

impact on other courts, may depend on whether the Court defers 

to Ninth Circuit precedents or, like the New York’s highest court, 

considers itself answerable solely to the U.S. Supreme Court. 

Strategies for the Post-Bay Mills Era
The law relating to the immunity of tribal business corporations 

is volatile. Litigants, and perhaps some courts, will take up Justice 

Kagan’s invitation, at footnote eight,52 to find “special justifications” 

for exceptions to sovereign immunity for torts and other claims 

falling outside the narrow boundaries of Kiowa and Bay Mills. The 

legal and policy arguments advanced by the Bay Mills dissent and 

the Sue/Perior and American Property Management decisions 

will provide support for such efforts. 

Tribes should maximize their chances of preserving the immu-

nity of their corporate subsidiaries by: (1) documenting the cor-

poration’s “arm” status in its organic documents and linking it to 

tribal economic development and self-determination, preferably 

by earmarking some percentage of revenue for tribal government, 

(2) preserving shareholder control through the tribal government’s 

power to appoint and remove directors, (3) chartering corporations 

under IRA Section 17 or tribal law rather than under state law, 

(4) insuring against torts and taking other steps in anticipation of 

adverse changes in the law, and (5) preparing litigation strategies to 

counter the coming challenges to immunity. 

Linkage of 11th Amendment jurisprudence to tribal sovereign 

immunity effectively eliminates the immunity of tribal corporations, 

as the New York Court of Appeals’ decision in Sue/Perior demon-

strates. A full discussion of the many important differences between 

state sovereign immunity and tribal sovereign immunity is beyond 

the scope of this article. Unique aspects of tribal sovereign immu-

nity include: (1) the Supreme Court’s rejection of an equivalency 

between state and tribal immunity,53 (2) tribal immunity’s roots 

in tribes’ inherent, aboriginal sovereignty and the federal govern-

ment’s trust responsibility,54 (3) tribes’ need for revenue generated 

by tribal corporations as a substitute for property tax and other 

revenue sources available to state governments but unavailable to 

tribes,
55

 and (4) tribal corporations’ role as essential components of 

a tribal-federal system of government finance that also includes, and 

may mitigate, the financial obligations of the federal government 

under the trust doctrine. These distinctive features support a robust 

immunity for tribal corporations, functioning with the financial and 

operational independence typical of other business corporations, 

based on the principles of Kiowa and Bay Mills. 
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