by Tina Wolfson and Bradley King

Even After Concepcion and Italian Colors,
Some Arbitration Agreements Are Not Enforceable

Concepcion'! and American Express Co. v. Italian Colors
Restaurant®* overturned long-standing precedent regarding the
pre-emptive effect of the Federal Arbitration Act (FAA). As a result,
arbitration agreements containing waivers of collective actions,
which had been considered unconscionable in contracts of adhe-
sion, became enforceable. Further, the FAA’s pre-emptive power
was expanded to trump even rights created by other federal laws.
Yet, despite these developments, some arbitration agreements are
still not enforceable on grounds that are applicable to all contracts
and do not single out characteristics inherent to arbitration, such
as collective action waivers. Practitioners and the judiciary should
not assume that all arbitration agreements are enforceable. Rather,
they should carefully analyze arbitration agreements under the pre-
cepts summarized in this article to determine their enforceability.

Concepcion and Italian Colors Broke Precedent and Resulted
in Enforceability of Collective Action Waivers Embedded in
Arbitration Provisions in Contracts of Adhesion

Prior to Concepcion, a long line of Supreme Court cases held
that statutory claims may be arbitrated only “so long as the prospec-
tive litigant effectively may vindicate its statutory cause of action
in the arbitral forum,” and that “[b]y agreeing to arbitrate a statu-
tory claim, a party does not forego the substantive rights afforded
by statute; it only submits to their resolution in an arbitral, rather
than a judicial, forum.” This was the “effective vindication rule,”
which courts had interpreted to mean that an arbitration clause that
prevents a party from effectively vindicating her rights is unenforce-
able—and that the FAA does not pre-empt a state-law rule against
enforcing such an “exculpatory” arbitration clause. Concepcion

overturned this precedent and established that “the FAA’s com-
mand to enforce arbitration agreements trumps any interest in
ensuring the prosecution of low-value claims.™

Specifically, the Supreme Court addressed California’s policy
against enforcement of exculpatory contracts, even contracts that
contained an arbitration clause. It concluded that a contract defense
may be pre-empted if it “interferes with fundamental attributes of
arbitration”—e.g., requiring classwide arbitration would interfere
with the goals of efficient and speedy dispute resolution—and
therefore conflicts with the FAA.

Italian Colors further limited the “effective vindication rule,”
finding that the rule does not require that parties be able to actu-
ally vindicate their statutory rights—only that they could, in theory,
pursue their claims. An arbitration clause thus invokes this effective
vindication exception only if it results in a “prospective waiver” of
a party’s right to pursue her statutory remedies, by making access
to that pursuit entirely impracticable. As long as the party retains a
theoretical, formal ability to pursue a statutory right, the fact that
a claim is unlikely to be worth the expense to arbitrate does not
render the arbitration agreement unenforceable. The Court asserted
that the FAA favors the “absence of litigation” and the suppression
of claims, finding this to be a legitimate purpose that can trump
other federal laws.

Some Arbitration Agreements Are Still Not Enforceable on
Grounds Generally Applicable to All Contracts

The practical effect of these two High Court decisions is that
arbitration agreements cannot be held unenforceable simply because
they contain bans on collective actions, thus drastically limiting
the number of class actions that are allowed to proceed. However,
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practitioners and courts should not assume that all arbitration agree-
ments are now enforceable. Rather, arbitration agreements may still
be found unenforceable under arbitration-neutral theories applicable
to all contracts generally. Each arbitration agreement should be ana-
lyzed carefully in light of the particular facts at issue. Here are some
recurring themes observed in court decisions throughout the nation
dealing with challenges to the enforceability of arbitration agree-
ments in the wake of Concepcion and ltalian Colors.

Attempts to Enforce Arbitration Agreements by Nonsignatories
Usually Fail

Corporate defendants, such as technology service providers or
manufacturers, have sought to enforce end user arbitration agree-
ments against consumers, even if the defendants were not parties
to the end user agreement. Courts remain in large part resistant to
such attempts absent a showing that the consumer claims rely on or
are intertwined with the third-party contract containing the arbitration
provision and that equitable estoppel compels enforcement of arbitra-
tion.”

Numerous post-Concepcion cases also have dealt with contract
formation issues related to a nonparty signing the subject arbitration
agreement on behalf of a vulnerable plaintiff, commonly someone
who is incapacitated, a dependent minor, or a decedent. Defendants
in these cases often seek to enforce the agreement under theories
of agency, equitable estoppel, or intended third-party benefit. Courts
have demonstrated reluctance to grant defendants’ motions to compel
arbitration absent a clear correlation between the arbitration clause
and the signatories’ authority or intended benefit at the time of execu-
tion.’

Courts Do Not Enforce Arbitration Agreements Where the
Party Seeking to Compel Fails to Provide Sufficient Evidence of
Agreement or Where There Is a Lack of Consideration

Courts have declined to compel arbitration where the compelling
party fails to provide adequate evidence of the executed arbitration
contract or where there is no adequate consideration for agreeing to
arbitrate.

Placing the burden on defendants to prove the existence of an
enforceable arbitration agreement, courts have found affidavits declar-
ing the prior existence of an executed contract insufficient absent some
other evidence of agreement.” Courts have likewise denied motions
to compel by sellers who failed to present their arbitration provisions
with the sale contract or failed to provide adequate opportunity for the
buyers to understand the nature of these provisions.® A lack of mutual
consideration, especially where one party retains sole discretion to
modify the terms of an arbitration clause,” also typically results in deni-
als of motions to compel arbitration.!”

“Click-Through” Agreements Are Not Enforceable If They Do Not
Provide Adequate Notice

Courts have denied motions to compel arbitration due to inad-
equate notice of the arbitration agreements linked to consumers’ online
purchases. Many of these cases deal with so-called “click-through”
agreements on company websites and consider whether these agree-
ments sufficiently put the purchaser on notice of the arbitration terms
they contain.

Courts typically require an arbitration provision to be prominently
displayed on the website so as to provide consumers with reasonable
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notice at the time of purchase that they are entering into an agreement
to arbitrate.!! These decisions favor conspicuously displayed arbitration
terms that require affirmative consent to complete the purchase, in
contrast to a hyperlink to the arbitration terms at the bottom of each
page, sometimes referred to as a “browsewrap” agreement.

Arbitration Agreements May Still Be Struck Down on Grounds
That They Are Unconscionable Independent of Fundamental
Arbitration Attributes

Even after Concepcion and Italian Colors, courts may strike down
arbitration provisions on grounds of unconscionability that are inde-
pendent of fundamental arbitration attributes. Both procedural and
substantive unconscionability are typically required.

Contracts of adhesion that involve oppression, surprise, or unequal
bargaining power may be procedurally unconscionable. A procedurally
unconscionable arbitration clause may be presented in confusing and
even conflicting terms,'> with insufficient explanation or legal advise-
ment,' and often in a “take it or leave it” fashion.!* California courts also
have maintained that certain employment qui tam actions are outside
the scope of the FAA because it would be contrary to public policy to
require employees to waive their right to bring an action for civil penal-
ties under the California Labor Code."®

Substantive unconscionability, on the other hand, typically involves
unfairly one-sided arbitration clauses that lack mutual consideration.
Examples of substantively unconscionable provisions include fee-
shifting provisions, reservations of arbitrator selection or litigation
rights by only one party,'® and unreasonable reductions of statutes
of limitations.'” As discussed in Italian Colors, a plaintiff can present
evidence that the arbitration provision renders dispute resolution via
arbitration entirely impracticable due to the exorbitant costs mandated
by the unconscionable provision.'®



Unconscionability can be found in many aspects of contract law
independent of attributes fundamental to arbitration, and courts con-
tinue to deny motions to compel arbitration based on procedurally and
substantively unconscionable contract terms.

Courts Decline to Apply Newly Formed Arbitration Agreements
to Existing Litigation

Courts disfavor attempts by defendants to form arbitration agree-
ments with new customers or employees to enforce arbitration in exist-
ing litigation.'” These practices have drawn the ire of courts already
engaged in the adjudication of class claims because they interfere with
the courts’ duties and abilities to control communications with class
members.2’

Waiver of the Right to Compel Arbitration Is Still a Valid Ground
to Deny Arbitration

Some defendants have sought to compel arbitration only after
unsuccessful litigation. Plaintiffs have successfully argued waiver in
such instances, especially where the presiding court already raised the
arbitration issue.?! Some courts have established factors under which
a plaintiff can make a showing of prejudice to establish a defendant’s
waiver of its arbitration right.?* Other courts have not decided whether
prejudice is required for waiver or only one factor to be considered in
determining waiver.? Blatant examples of waiver involve defendants
who pursue arbitration only as a last resort after it becomes clear,
through significant litigation, that they cannot obtain dismissal on the
merits.?* Attempts to preserve the right to compel arbitration as an
affirmative defense while continuing to litigate may nevertheless result
in a waiver of that right.*

Conclusion
Do not assume that every arbitration agreement that includes a
class action waiver is enforceable. Instead, ask questions:

e  Were all parties signatories to the arbitration agreement?

e (Can the party compelling arbitration actually produce the exe-
cuted agreement?

e Was there adequate consideration for agreeing to arbitrate?

e Was the plaintiff given adequate notice of the arbitration agree-
ment?

e s the arbitration clause confusing or conflicting?

e Was it presented on a take-it-or-leave-it basis?

e Does the arbitration clause include fee-shifting provisions or
impose unreasonable costs on the plaintiff?

e Does it include reservations of arbitrator selection or litigation
rights by only one party or reduce the applicable statute of
limitations?

e Has the party compelling arbitration engaged in litigation or other
activity that might have waived its right to compel arbitration?

The answers to such questions can reveal grounds under
which arbitration agreements may be found unenforceable, despite
Concepcion, Italian Colors, and other cases following such
Supreme Court authority. ©
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