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Detention, Judicial Review, and “National Security”

migrants, the Department of Homeland Security (DHS) has adopted
detention as a strategy of deterrence.! According to the New York
Times, approximately 40,000 adults and accompanied children
arrived at the border between October 2013 and August 2014.2 This
population is separate and distinct from the unaccompanied minors
who have also been arriving, and different law governs their detention.
Under federal law, custody and release of any “unaccompanied alien
child” falls under the purview of the Office of Refugee Resettlement.?
However, when a child arrives with a parent or guardian, the deten-
tion provisions of the Immigration and Nationality Act (INA) apply
just as they do for adults, and custody is administered by the DHS.*

In mid-2014, explicitly acknowledging the intent to deter further
arrivals, the DHS began to use family detention centers for this
population.® As of October 2014, the agency was holding several
hundred migrant families at facilities in Artesia, New Mexico, and
Karnes, Texas; and immigration advocates reported the DHS plans
to detain approximately 4,000 such migrants by the end of the
year.’ Reportedly, the DHS is arguing that this detention en masse,
without bond or with prohibitively high bond amounts, is necessary
for national security. The policy is rooted in the 2003 case of D-J-,
an 18-year-old Haitian asylum seeker who, along with 216 others on
the same boat, made it past the U.S. Coast Guard before being inter-
cepted and placed into removal proceedings in Florida.” Overturning
the Board of Immigration Appeals, then Attorney General John
Ashcroft ruled that releasing D-J-, along with any other “similarly
situated undocumented seagoing migrants ... would give rise to
adverse consequences for national security and sound immigration
policy.” According to “court documents” from Artesia, the DHS has
similarly “argued that releasing any detainees ... ‘further encour-
ages mass migration’ and ‘would create significant adverse national
security consequences.””

Refugee and immigration advocates have argued forcefully that
such detention, which often involves asylum-seeking mothers and
their infants, is not necessary for national security.! And in certain
circumstances, the assertion that it is, is subject to judicial review.
8 C.F.R. § 1003.19 provides those aliens in removal proceedings who
are not charged as “arriving” are entitled, upon request, to review of

the conditions of their custody by an immigration judge.!' In turn,
the Board of Immigration Appeals has jurisdiction to review any
bond decision made by an immigration judge.'? Finally, detention
of noncitizens is subject to habeas review under 28 U.S.C. § 2241.
Each of these provisions affords judicial review of the question of
whether, as a matter of law, detention of any particular noncitizen
is warranted for the purposes of national security.!?

In practice, that “legal” assessment is fraught with political com-
plexity. What room can there be for judicial review when “national
security” is asserted by the very government officials who are also
charged with protecting it? This question calls for consideration of
the difference between legal definitions of national security and
its existence as a political concept. In the legal context, national
security is a term defined in U.S. immigration law. In one section,
the INA defines national security as “the national defense, foreign
relations, or economic interests of the United States.”** In the con-
text of removal, the INA describes “security and related grounds”
as “espionage or sabotage,” illegal export of “goods, technology, or
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sensitive information,” “criminal activity which endangers public
safety or national security,” and “any activity a purpose of which is
the opposition to, or the control or overthrow of, the Government
of the United States by force, violence, or other unlawful means.”'®
Arguably, both of these seem to view national security through its
traditional lens, in which the objective was to “secure the State
against those objective threats that could undermine its stability
and threaten its survival,” with a focus on “the phenomenon of war”
and “the threat, use, and control of military force.”'®* However the
definition is viewed, though, it is clear that a reviewing judge has the
power to make that interpretation. The phrase “national security” is
part of the law and may be interpreted by judges just as any other
legal term.

In a different arena, national security is a political animal.
Historian David Yergin recounts that the phrase became common in
American discourse in the mid-1940s.'” Since that time, the public
understanding of national security has been continually expand-
ing. Defense strategies once focused on preventing the arrival of
enemy troops have expanded to address an almost unlimited array
of potential threats—including, specifically, “illegal immigration.”®
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In this context, including a threat in the national security category
could reflect a government agency’s assertion of a security agenda,
rather than an assertion that there is a threat to the State itself suf-
ficient to justify the legal definition.

Reviewing judges have the power to make that distinction. They
can require the DHS to demonstrate, not merely assert, that a threat
claimed falls properly into the legal category of national security.*
Immigration judges, in particular, are specifically vested with inde-
pendent discretion under 8 C.F.R. § 1003.10:

In deciding the individual cases before them, and subject to
the applicable governing standards, immigration judges shall
exercise their independent judgment and discretion and may
take any action consistent with their authorities under the
Act and regulations that is appropriate and necessary for the
disposition of such cases.

Unfortunately, despite the independent power of judiciary, in the
national security context, judicial review has sometimes reflected
what one scholar calls “submissive deference.” When this occurs,
a court refrains from meaningfully examining the substantive ques-
tion of whether an actual, objective threat to national security
has been identified by the State under applicable legal standards.
Questions such as “what sector of the ‘nation’ is threatened,” “what
potential events constitute the ‘danger’ asserted,” “how severe and
proximate is the danger asserted,” and “how would this individual
cause that danger” are all left unasked. Instead, the bulk of the
“legal” review regards whether a governmental official has acted
within the bounds of delegated statutory authority and followed the
proper procedures.

In the context of the recent “surge,” judicial review calls for
more than just submissive deference. The DHS should be required
to demonstrate, not merely assert, as a matter of law, that the
“national security” grounds for detention is properly invoked. As
security scholars Lustgarten and Leigh assert, in a democracy,
“la]ccountability is not a philosophical abstraction ... it is a key-
stone of the state itself which is being protected.”® In this sense,
meaningful judicial review of detention is essential not only to
these asylum seekers but also to those of us who detain them. ®
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