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Federal, state, and local governments are so legally 

and financially intertwined that it can be mesmerizing to 

consider the U.S. Constitution’s conflict with a state legisla-

ture’s statutory initiatives. A recent U.S. Supreme Court rul-

ing in Harris v. Quinn,2 illustrates the Constitutional conflict 

between the First Amendment and the Illinois Public Labor 

Relations Act’s (PLRA) requirement that Medicaid-funded home 

health care personal assistants pay fees to a union. More spe-

cifically, the Supreme Court was required to answer “whether 

the First Amendment permits a State to compel personal 

care providers to subsidize speech on matters of public con-

cern by a union that they do not wish to join or support.”3 

The federal Medicaid program funds health care services for 

individuals who require medical assistance in their home. This 

is less expensive for the state and the individual patient than 

the exorbitant cost of placing that patient into a nursing home 

or health care facility.4 This program provides that a personal 

assistant can administer in-home medical care and is paid wages 

by the state. 

While a state’s adoption of this in-home health care rehabili-

tation program ensures federal funds to pay the personal assis-

tants,5 Illinois has created a statutory scheme whereby the medi-

cal patient is essentially the “customer” and “employer” of the 

personal assistant.6 The Illinois Administrative Code empowers 

the medical patient by allowing him or her to be “responsible for 

controlling all aspects of the employment relationship between 

the customer and the [personal assistant (or PA) ], including, 

without limitation, locating and hiring the PA, training the PA, 

directing, evaluating, and otherwise supervising the work per-

formed by the personal assistant, imposing ... disciplinary action 

against the PA, and terminating the employment relationship 

between the customer and the PA.”7 The minimal involvement 

of the state in this employee–employer relationship is generally 

limited to funding the salaries of the personal assistants, estab-

lishing basic qualifications, and facilitating performance reviews.8

At issue in this case is § 6 of the PLRA, which “authorizes 

state employees to join labor unions and to bargain collectively 

on the terms and conditions of employment”9 and the PLRA’s 

“agency-fee provision, i.e., a provision under which members of a 

bargaining unit who do not wish to join the union are neverthe-

less required to pay a fee to the union.”10 The fee is considered 

to be a fair share provision, where it requires non-union members 

of an “organization to pay their proportionate share of the costs 

of the collective-bargaining process, contract administration 

and pursuing matters affecting wages, hours and conditions 

of employment.”11 The agency fee provision has proven to be 

expensive for nonunion members as fee payments are “deducted 

directly from the personal assistants’ Medicaid payments,” and 

generates almost $4 million annually in union fees.12 

In response to the statutory requirement that nonunion 

members must pay fees to the exclusive union designee, Service 

Employees International Union (SEIU) Healthcare Illinois and 

Indiana, several personal assistants filed a putative class action 

seeking “an injunction against enforcement of the fair-share pro-

vision and a declaration that the Illinois PLRA violates the First 

Amendment insofar as it requires personal assistants to pay a fee 
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to a union that they do not wish to support.”13 The U.S. District 

Court for the Northern District of Illinois dismissed the claims 

of the personal assistants and “the Seventh Circuit affirmed in 

relevant part, concluding that the case was controlled by this 

Court’s decision in Abood v. Detroit Bd. of Ed. … which held 

that state employees who choose not to join a public-sector union 

may nevertheless be compelled to pay an agency fee to support 

union work that is related to the collective-bargaining process.”14

Importantly, 33 years after the Abood decision, the Supreme 

Court recently held in Knox v. Service Employees that Abood 

was actually “something of an anomaly.”15 Knox determined that 

the reason unions have been able to collect fees from nonmem-

bers is “to prevent nonmembers from free-riding on the union’s 

efforts, sharing the employment benefits obtained by the union’s 

collective bargaining without sharing the costs incurred.”16 

However, the free-rider arguments “are generally insufficient to 

overcome First Amendment objections.”17 

Abood relied on Railway Employees’ v. Hanson18 and 

Machinists v. Street,19 which involved compulsory union pay-

ments in the private sector. However, Abood “involved a public-

sector collective-bargaining agreement.”20 More specifically, 

the Detroit Board of Education’s collective bargaining agree-

ment required that every teacher “pay the [Detroit Federation 

of Teachers] Union a service charge equal to the regular dues 

required of Union members.”21 A putative class of teachers 

objected to this service charge because the union engaged in 

“activities and programs which are economic, political, profes-

sional, scientific, and religious in nature of which Plaintiffs do 

not approve, and in which they will have no voice.”22 The Abood 

Court believed that Hanson and Street “upheld union-shop 

agreements in the private sector based on two primary consider-

ations: the desirability of ‘labor peace’ and the problem of ‘free 

riders[hip].’”23 

However, the “Abood Court seriously erred in treating 

Hanson and Street as having all but decided the constitutionality 

of compulsory payments to a public-sector union. Abood failed to 

appreciate the difference between the core union speech invol-

untarily subsidized by dissenting public-sector employees and 

the core union speech involuntarily funded by their counterparts 

in the private sector.”24 The public sector deals with issues of 

pensions and benefits, not normally as significant in the private 

sector, and public-sector expenses have a direct impact on tax-

payers. “Increased wages and benefits for personal assistants 

would almost certainly mean increased expenditures under the 

Medicaid program, and it is impossible to argue that the level of 

Medicaid funding (or, for that matter, state spending for employ-

ee benefits in general) is not a matter of great public concern.”25 

Therefore, the Court engaged in a constitutional analysis under 

the First Amendment. 

In Harris, the State of Illinois desired to expand Abood to 

include partial public employees, who have limited rights and 

benefits.26 However, the Supreme Court refused to extend Abood 

to Harris because “Abood itself has clear boundaries; it applies 

to public employees. Extending those boundaries to encompass 

partial-public employees, quasi-public employees, or simply pri-

vate employees would invite problems.”27 More importantly, the 

“mere fact that nonunion members benefit from union speech is 

not enough to justify an agency fee because ‘private speech often 

furthers the interests of nonspeakers, and that does not alone 

empower the state to compel the speech to be paid for.’”28 

The Court found that the “government may not prohibit the 

dissemination of ideas that it disfavors, nor compel the endorse-

ment of ideas that it approves.”29 Further, “‘compelled funding 

of the speech of other private speakers or groups’ presents the 

same dangers as compelled speech.”30 Accordingly, the Court 

found that “an agency-fee provision imposes a ‘significant 

impingement on First Amendment rights,’ and this cannot be 

tolerated unless it passes ‘exacting First Amendment scrutiny.’”31 

The Illinois agency fee must serve “compelling state interests … 

that cannot be achieved through means significantly less restric-

tive of associational freedoms.”32 

In Harris, the Court could not find any important state inter-

ests that would be served by imposing an agency fee on Medicaid-

funded personal assistants and the “First Amendment prohibits 

the collection of an agency fee from personal assistants in the 

Rehabilitation Program who do not want to join or support the 

union.”33 Therefore, the Court held that no individual should be 

compelled to subsidize speech that the individual does not sup-

port, except in exceptional circumstances. 
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many out-of-work—and employed—reserve component members 

who should be benefitting from USERRA’s protections. In 2013, 

Gulf War II veterans, many of whom continue to serve in the 

Guard and Reserves, remained unemployed at a far higher rate 

than their civilian counterparts.35 
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