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Title VII and EEOC case law have created an almost blanket protection for 
defamatory statements made in the form of allegations of harassment 
or discrimination in the federal workplace. In this environment, federal 

supervisors would do well to exercise caution before resorting to the intui-
tive remedy of a defamation claim. Although there are some situations 
where an employee may engage in action so egregious that a claim of 

defamation is a good option, one cannot escape the fact that supervisory 
employment in the federal workplace comes with an increased risk of 

defamatory accusations for which there is no legal remedy.
 

by daniel Watson
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Rehabilitating a Federal 
Supervisor’s Reputation 
Through a Claim of 
Defamation

John Doe is a supervisor for a federal 

agency. As he was leaving the office one 

night, a female subordinate, Jane Doe, 

stopped and asked why her work product 

had not received approval for publication. 

He attempted to explain that he had already 

documented his critique via e-mail and that 

the product was simply not suitable for pub-

lication. Not content to drop the issue, Jane 

continued to argue with John as they exited 

the building. The discussion escalated, and 

Jane began accusing John of sexism and of 

wanting to “keep her down,” saying that she 

knew that he thought of her as little more 

than a beautiful woman. The conversation 

ended, but the next week, John’s agency’s 

equal opportunity (EO) office informed 

him that he had been accused of sexual 

harassment, based on the sexual epithets 

and demeaning insults he was alleged to have yelled at Jane 

Doe, and sex discrimination for his refusal to publish her work. 

Outraged at the false accusation, John immediately called 

Jane into his office and asked her how she could have lied. Did 

she not know it was illegal to lie about that type of behavior? 

Jane responded by accusing John of retaliation. A week after 

the incident, while speaking to a coworker, John Doe discov-

ered that the coworker had overheard the entire conversation 

between John and Jane and would swear to the fact that Jane 

was lying about what was said. In light of this proof, John 

decided to file a defamation action in state court against Jane. 

An agency-level EO investigation found that Jane’s claims 

were unsubstantiated. 

The facts recounted above may seem to prove that Jane 

maliciously defamed John. After examining the principles 

below, however, it will be clear that the outcome of a defama-

tion suit would be anything but positive for John Doe and the 

agency. 

When a supervisor is wrongfully accused of discrimina-

tion in the workplace, it can have a highly negative impact on 

his or her reputation and career prospects. It is natural for 

the supervisor to want to rehabilitate his or her reputation 

through the judicial system when facing a baseless accusa-

tion. Unfortunately, a supervisor faces a myriad of obstacles 

in successfully prosecuting a defamation claim, with the two 

largest being overcoming the protection of privilege and 

avoiding liability for retaliation. Unless the employee made 
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the discrimination claim with demonstrable, knowing falsity, 

those obstacles are likely to be insurmountable. Even when they 

are overcome, the slightest connection between the defamation 

suit and workplace conduct is likely to expose both the employer 

and supervisor to liability. The following paragraphs outline the 

obstacles faced by a federal supervisor in attempting to reha-

bilitate his or her reputation by pursuing a defamation claim and 

how those obstacles can be overcome. 

Applying State and Federal Law in the Federal Workplace
Defamation is a state tort claim, but it is governed by the First 

and Fourteenth Amendments and limited by federal statutes.1 

The Restatement (Second) of Torts defines defamation as requir-

ing (a) a false and defamatory statement, (b) unprivileged pub-

lication, (c) fault amounting to at least negligence on the part of 

the publisher, and (d) either actionability of the statement irre-

spective of special harm or the existence of special harm caused 

by the publication.2 However, each state has its own variant on 

the particular elements and its own rules on the circumstances 

creating a privileged communication.3 In addition, 15 states and 

1 territory have criminal defamation statutes.4

 Supervisory retaliation, as a statutory claim, has a basis in 

both federal and state statutes.5 The federal prohibition against 

retaliation for complaining of discrimination is found in the 

“participation clause” of Title VII.6 Federal courts examining 

the “exceptionally broad protection”7 of the participation clause 

have held that malicious, defamatory, and incorrect assertions 

are protected.8 In the Seventh Circuit, any Equal Opportunity 

Employment Commission (EEOC) complaint that is not “utterly 

baseless” is protected from retaliation by a supervisor.9 Although 

the U.S. Supreme Court has found that some allegations of 

harassment are so unreasonable as not to receive Title VII protec-

tion,10 the EEOC has never examined a complaint as such. If the 

quality of the complaints, punishment of which was considered 

reprisal, is an indication, then one can infer a complete rejection 

of any sort of restriction, such as that placed by the Seventh 

Circuit.11 This permissive attitude is especially important from 

the perspective of an agency supervisor because EEOC decisions 

cannot be appealed at the agency level. In effect, for the supervi-

sor and the agency, the EEOC is the court of final appeal for an 

employee’s claim of retaliation and sex discrimination.

Overcoming Privilege to Bring a Defamation Claim
The first obstacle in bringing a claim of defamation is that of 

privilege. If the communication that is alleged to be defamatory 

was privileged, then the claim fails. Although federal statute 

for communications to the EEOC establishes absolute privilege, 

most claims originate in an agency’s internal EO office.12 In that 

case, two privileges may stand in the way of bringing a defama-

tion suit for the wrongful accusation; the intracorporate privilege 

and the qualified privilege. State law governs both.

The intracorporate privilege holds that communication within 

a corporation does not constitute publication.13 This is justified 

by an agency theory that finds that an employee communicating 

on behalf of the corporation to another employee cannot consti-

tute communication to a third party since they both belong to the 

same entity.14 It is also supported by the public policy of encour-

aging free and candid internal communication within the corpo-

ration in pursuit of investigations of wrongdoing.15  

There are several different variants of the intracorporate priv-

ilege. Oklahoma has the most all-encompassing privilege, holding 

that “communication inside a corporation, between its officers, 

employees, and agents, is never publication for the purposes of 

actions for defamation.”16 Missouri’s privilege is almost as abso-

lute, only requiring that the communication be in the “due and 

regular course of corporate business.”17 Alaska is similar in only 

requiring that the communication be in the scope of employment 

and within the line and scope of the employee’s duties.18 Georgia, 

at the other end of the spectrum, has the more constrained view 

that protected communication is limited to an employee’s com-

munication to a person in authority during an investigation.19

In addition to this more general intracorporate privilege, 

there is a more specific qualified privilege for complaints alleging 

harassment or discrimination. A qualified or conditional privilege 

exists when there is good faith intent on the part of the speaker 

to protect his or her interest or in reference to which he has a 

right or duty.20 The code of some jurisdictions contain this com-

mon law rule,21 and some jurisdictions have rejected an intracor-

porate privilege in favor of a qualified privilege, finding that the 

burden of proving that the publication was not in good faith or in 

pursuit of an interest or duty is sufficient protection even in the 

employment context.22

Jurisdictions vary on what it takes to overcome the intracor-

porate privilege. In Oklahoma, motive, intent, or truthfulness are 

irrelevant to whether or not the statement is privileged because 

intracorporate communication is not considered publication as 

a matter of law.23 In a jurisdiction such as this, the only way to 

overcome this barrier is to show that the publication was not 

solely intracorporate.24 However, Nevada’s more nuanced intra-

corporate privilege contrasts this by stating it can be overcome 

if the communication was not “in the regular course of business” 

or if it was made with “actual malice.”25 As if the privileges were 

not confusing enough, some jurisdictions mislabel their qualified 

privilege an intracorporate privilege and combine the require-

ments of the two.26 In those jurisdictions, the privilege can be 

overcome if it would exceed the scope of the qualified privilege 

or was made with actual malice.27

State treatment of the qualified privilege is much more 

consistent than state treatment of the intracorporate privilege. 

The qualified privilege can be overcome by a showing that the 

publication was made with actual malice, reckless disregard for 

the truth, or excessive publication.28 Malice can be inferred from 

knowledge of falsity or the defendant’s doubt of the statement’s 

truth.29 In general, excessive publication is publication to a party 

not necessary to protect the interest asserted.30

Some jurisdictions find that a showing of common law malice 

(a malicious motive for offering statements, even if believed to 

be true) is sufficient to overcome the privilege.31 Although a dem-

onstration of common law malice is not sufficient to overcome 

the constitutional requirement of actual malice for defamation 

of a public figure, it will still suffice to compromise the qualified 

privilege if it was the primary motive for making the statement.32 

The logic behind allowing a malicious motive to defeat a qualified 

privilege is that the privilege extends to good faith attempts to 

protect an interest.33 If the motive for publishing the defamatory 

statements is malicious rather than the protection of an interest, 
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it makes sense to terminate the protection of the privilege meant 

only to protect an interest. 

As a practical matter, to overcome the privileges discussed 

and mount a successful defamation claim requires that the 

plaintiff have admissible proof that the falsity of the statements 

was known or suspected, or that the defendant made the state-

ments out of a primarily malicious motive, or that the publication 

exceeded what was necessary to protect interest. In Dragonas 

v. School Comm., the Massachusetts Appeals Court found that 

even when a principal was speaking to parents about their inter-

est in protecting their children, if the false statements were 

made from a primarily malicious motive, then the principal could 

still be liable for defamation.34 In another instance, the Virginia 

Supreme Court remanded a case for trial because the jury had 

been limited to evaluating whether there was a personal spite 

or ill will in determining malice.35 The court affirmed that the 

privilege could also be violated by statements in bad faith or 

those made in strong and abusive language disproportionate to 

the occasion.36 Ultimately, the easiest route is to be able to prove 

knowing falsity. If it comes down to proving common law malice, 

the outcome of the defamation suit may be considerably less 

certain and subject to a jury’s determination of the defendant’s 

primary motivation when making the statements. Proving malice, 

actual or otherwise, is a difficult endeavor and thus rarely suc-

cessful.37

Privilege can also cause another upsetting outcome in cases 

arising in the federal workplace. If the statements made were 

privileged, then they are likely to be within the scope of employ-

ment and the supervisor runs the risk of having the United States 

substituted as a defendant and the case permanently removed 

to federal court.38 Of course, the question of whether or not the 

statements made were within the scope of employment is one 

that federal law mandates be determined by state law.39 Although 

a comprehensive evaluation of state law on scope of employment 

is beyond the reach of this article, generally, privileged state-

ments are considered in the scope of employment.40 Finally, if 

the United States substitutes itself as the defendant, the burden 

of proof to show the substitution illegitimate rests on the super-

visor.41

Having the United States substituted as a defendant has two 

related effects: (a) more than likely, the case will be dismissed 

on the grounds of sovereign immunity; and (b) even if it is not 

dismissed on those grounds, there will be an additional round 

of litigation on the scope of employment issue.42 The story of 

Robert McKee and Denise Quick illustrates the effect that such 

a substation can have. Ms. Quick accused Mr. McKee of sexual 

harassment and racial discrimination. These allegations were 

found to be of no merit, and Mr. McKee filed a state defama-

tion action against Ms. Quick in 1997.43 Mr. McKee’s defamation 

action against Ms. Quick was derailed by the substitution of the 

United States as defendant based on the theory that Ms. Quick 

was acting within the scope of employment in making alleg-

edly defamatory statements.44 Finally, after a determination that 

only the statements made outside the purpose and scope of the 

grievance process could be “outside the scope of employment,” 

the case was sent back to state court where it was eventually 

dismissed by the plaintiff without prejudice four days before the 

trial on Feb. 24, 2006.45 Finally, exactly 1 year later (and 10 years 

after the alleged defamation) the case was filed again and then 

finally dismissed, as the defendant could not be located.46 Clearly, 

much rests on whether or not the defamatory communication 

was privileged.

The Burden of Proof
Which party bears the initial burden to prove that the pub-

lication was privileged depends on the specific articulation of 

the tort. The formulation found in the Restatement (Second) of 

Torts is that it includes “unprivileged communication” as one of 

the prima facie elements.47 This shifts the evidentiary burden 

to the plaintiff to prove that the communication lacked privilege. 

Twenty-five states and the District of Columbia have tacitly failed 

to include this element in the plaintiff’s case, thus making privi-

lege an affirmative defense,48 while the remaining states have 

adopted the requirement of “non-privileged” communication as 

an additional element.49

Escaping the Charge of Retaliation
Even if a supervisor can overcome the hurdles of actu-

ally bringing a case for defamation in state court, there is still a 

chance that a successful suit could create liability for the super-

visor and the agency under Title VII’s retaliation prohibition.50

The EEOC has determined that a supervisor’s state suit for 

defamation could be retaliation and the employer may be held 

responsible. In Burlington N. & Santa Fe Ry. Co. v. White, the 

Supreme Court affirmed the first half of the EEOC determina-

tion, holding that retaliation did not have to affect a term or 

condition of employment to be actionable.51 The Court adopted 

the EEOC’s argument that retaliation is adverse treatment that is 

based on a retaliatory motive and is reasonably likely to deter the 

charging party or others from engaging in protected activity.52 

Even before the White decision settled the issue in 2006, most 

courts recognized that a state defamation suit could constitute 

retaliation if it was filed without a reasonable basis and for an 

improper purpose.53

Some supervisory rights to combat defamation should have 

been reserved by the “based on retaliatory motive” requirement 

Privilege can also cause another upsetting outcome in cases arising in the federal workplace. 
If the statements made were privileged, then they are likely to be within the scope of 
employment and the supervisor runs the risk of having the United States substituted as a defen-
dant and the case permanently removed to federal court. Of course, the question of whether or 
not the statements made were within the scope of employment is one that federal law mandates 
be determined by state law.
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of the White standard.54 Unfortunately, when a defamation com-

plaint is based on a privileged communication, retaliatory motive 

is presumed, even when the sexual harassment complaint that 

spawned the defamation complaint is determined to be without 

merit.55 If there is a plausible argument that the communication 

forming the basis for the defamation complaint is not privileged, 

it is unclear if retaliatory motive would still be considered admit-

ted, assuming that the information was ultimately found privi-

leged. 

Cassidy v. Virginia Carolina Veneer Corporation stands 

as a cautionary tale for falsely accused, hot-headed supervisors 

or company owners. In that case, an employee quit her job with 

the company after she was allegedly denied permission to take 

off for a medical appointment.56 After leaving the company, she 

filed a complaint with the EEOC, accusing her supervisor of sex 

discrimination.57 Her supervisor immediately filed a defamation 

suit in state court and the employee responded by modifying 

her EEOC complaint to allege retaliation.58 Even though the 

EEOC found there was no cause to believe that the actions of 

the company constituted discrimination, the court found that the 

filing of the defamation suit was retaliation.59 Because the only 

publication mentioned in the defamation complaint was the filing 

of an EEOC complaint, the court found this to be retaliation as 

a matter of law because alleging defamation by a communication 

to which absolute privilege extended constituted an admission of 

malice.60 Thus, if a defamation suit is to be filed by a supervisor, it 

is of utmost importance that the alleged defamatory remarks not 

be privileged. Although the Fourth Circuit’s position in Cassidy 

sits at the far end of spectrum, even the Fifth Circuit, which 

sits on the opposite end of the spectrum, seems to suggest that 

defamation claims without an “arguable basis” suggest a retalia-

tory motive.61 

The EEOC uses this distinction of merit to limit the principle 

that companies and supervisors have a constitutional litigation 

privilege to bring defamation suits.62 In effect, it is a double or 

nothing gamble: if a supervisor wins the defamation suit, then it 

was protected by the litigation privilege, but if he or she loses, 

then it may stand as evidence of retaliatory motive.63 The EEOC 

approach to retaliatory defamation claims thus seems to mir-

ror the approach of the malicious prosecution tort, allowing for 

liability if the defendant in the criminal action was found not 

guilty and there was no “probable cause” for the accusation that 

resulted in the prosecution.64 The EEOC effectively makes a 

determination of whether there was probable cause or an argu-

able basis for the defamation complaint, and that becomes the 

determinative factor in whether or not the suit is protected by 

a litigation privilege. Thus, if the defamation complaint relies on 

a privileged communication, the EEOC will determine there was 

no probable cause and will conclude that the suit is evidence of 

retaliatory animus and not protected by a litigation privilege. 

The second half of the current EEOC position is that a federal 

agency can be held accountable for the supervisor’s actions. To 

do this, the EEOC must find some link between the supervisor’s 

actions and the agency to establish that the agency did some-

thing “that might dissuade a reasonable worker from making or 

supporting a charge of discrimination.”65 Some treatises argue 

that a claim or counterclaim filed by a supervisor in his own pri-

vate capacity cannot support a retaliation claim since they cannot 

be attributed to an employer.66 This did seem to be the holding 

in the Fifth Circuit cases of Hernandez and Scrivner.67 It is a 

holding parroted by the EEOC when dealing with the subject.68 

However, the reality of the situation is that there are a myriad of 

ways the EEOC can make the agency responsible for a supervi-

sor’s private suit.

In a recent case, the EEOC determined that the action of a 

supervisor could be viewed as an additional incident in a continu-

ing hostile workplace claim on the basis of reprisal, making the rest 

of the complaint timely.69 In previous cases the EEOC held that as 

little a nexus as failing to advise a supervisor against submitting a 

defamation claim or not providing an employee with assistance in 

defending such a claim can create agency liability.70 A supervisor’s 

threat at work to an employee that he would sue if defamation was 

not halted is also a sufficient nexus to hold the agency liable.71 

Paradoxically, the EEOC has also found that certain defama-

tion suits did not create agency liability, determining that if there 

is no adverse action on the part of the agency, then it could not 

have retaliated and is not responsible for the action of a super-

visor as a private citizen.72 In one case, the EEOC held that a 

cease-and-desist letter was appropriate to an employee making 

defamatory comments and not evidence of retaliation.73 The 

EEOC also held that an agency could make itself immune from 

the accusation of retaliation when it immediately counseled the 

angry recipient of a sexual harassment complaint after he sent a 

vitriolic e-mail in response to the allegation.74 These contrasting 

rulings predate the Supreme Court’s ruling in White and thus 

cannot be explained as an increased sensitivity to retaliation in 

the wake of that decision. The only way to harmonize these seem-

ingly discordant results is to conclude that while agency action 

may be needed to incur liability, agency inaction where there is 

responsibility or a duty to act or even the slightest action in the 

workplace on the part of the supervisor can trigger retaliation 

liability on the part of the agency.

Getting Around Retaliation by Filing in the EEOC
Some managers, frustrated at the potential liability and 

expense of a state defamation suit, have attempted to cast 

their defamation complaint as a discrimination complaint. The 

EEOC has been anything but sympathetic to the plight of these 

managers, affirming the dismissal of the supervisor’s complaint 

because (a) the manager’s position should have allowed him or 

her to discipline the employee and thus no condition of employ-

ment was changed75 and (b) the EEOC has found these suits 

to be an attempt to collaterally attack another proceeding (the 

subordinate’s sexual harassment complaint).76 If anything, these 

cases teach the agency that it is better to avoid disciplining the 

subordinate, even if it comes at the cost of exposing managers 

to false claims.

What About John Doe?
The manager in our prefatory fact pattern, John Doe, is in 

an unfortunate position. Even a completely false allegation can 

cause job loss or discipline.77 Frustrated subordinates can, at 

a minimum, create an immense emotional and financial cost.78 

However, in his response, John made a couple of mistakes that 

will cost him more than Jane Doe’s original accusation. 

John’s first mistake was to speak to Jane on the subject of 
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her complaint. Any contact with a complainant questioning 

the veracity of a complaint could be construed as chilling or 

burdening the use of the complaint process, making John’s 

agency liable for retaliation. The extent to which John is held 

personally accountable is up to the agency, but it is not a risk 

John should take. 

Filing a defamation claim was John’s second mistake. If John 

is in a jurisdiction that follows the intracorporate privilege doc-

trine, his complaint is dead for lack of publication. Assuming the 

jurisdiction does not apply the intracorporate privilege, he still 

has to overcome the qualified privilege. To do so, he must prove 

that Jane’s statements were excessively published, made with 

actual malice, or made with reckless disregard for the truth. It 

is possible that his coworker’s testimony might convince a judge 

that Jane was lying about the sexual harassment. That there was 

an arguable basis for Jane’s sex discrimination claim will not 

make it easier for John to convince the EEOC that Jane knew 

she was lying. In addition, knowing falsity does not necessarily 

move the publication outside the scope of employment, and the 

claim may be dismissed if the United States substitutes itself as 

the defendant. Even if John manages to bring a successful defa-

mation claim, the agency will be guilty of retaliation for failing 

to advise the supervisor against filing a claim of defamation and 

tolerating a supervisor speaking to a subordinate in a way that 

could chill the exercise of Title VII participation. 

The most likely end result of our hypothetical case is that 

John will be left subject to agency discipline (additional EEO 

training at least) and out a considerable amount of money in 

attorney fees, in addition to costing his agency additional money 

and time. Although Jane may lose her sexual harassment and sex 

discrimination claims, she will win on retaliation. Even though it 

is hard to see what actual pecuniary damages Jane could claim, 

the EEOC has a habit of awarding non-pecuniary damages that 

are completely disproportionate to any actual monetary harm.79 

Jane’s assertions of mental anguish, sleep deprivation, stress, 

nausea, and social withdrawal in response to being “yelled at” 

by her supervisor will be more than enough justification for the 

EEOC to pry open the agency’s pocketbook. 

Conclusion
The irony is that under the guise of preventing retaliation, 

the EEOC has effectively created a powerful retaliatory tool for 

employees. Title VII was not designed to “arm employees with a 

tactical coercive weapon” under which they can make baseless 

claims simply to “advance their own retaliatory motives and strat-

egies,” but that is exactly what has happened.80

After examining the case law above, the following suggestions 

can help prevent federal supervisors from making the same mis-

takes as our hypothetical supervisor. 

Supervisors should refrain from pursuing a defamation suit until 

there is ample evidence of publication outside of the EO com-

plaint process or of knowing falsity.

If possible, supervisors should wait to act until the defamation is 

particularly egregious.

• Supervisors should attempt to strictly compartmentalize their 
private suit and their workplace activities, not so much as 
mentioning the suit in the workplace.

• Before filing suit, supervisors should familiarize themselves 
with their state’s particular rules on privilege.

• Supervisors should document any interaction with or toward 
the accuser so that as much as possible they are not placed in 
a situation where the EEOC is evaluating the relative believ-
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ability of the employee and supervisor.
• If an employee is disciplined for defamation, agency supervi-

sors should document clear and outrageous conduct that 
occurred outside the EO complaint process.

Even if all the right steps are taken, defamation suits against an 

employee for a malicious discrimination complaint involve a con-

siderable amount of risk and should be approached cautiously. In 

the end, one cannot escape the fact that supervisory employment 

in the federal workplace comes with an increased risk of defama-

tory accusations for which there is no legal remedy. 
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