Eradicating domestic violence is a worldwide challenge for the global
community. Eradicating domestic violence in the unauthorized migrant
community presents even greater demands. Yet the U.S. policies emerg-
ing to address this concern have been multipronged.

By Hon. Mimi E. TsaNkov
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Domestic Violence
and the Plight of the

Unauthorized Migrant

mmagrant women face their pariner’s

threats to abandon them, or they are

left for other women. Often they are
held back from the immigration process
though threats of actual violence. These
Jears are real and create formidable bar-
riers for immigrant women rying to
end violence in their own home. I'mag-
ine if you could mot speak English and
had mo emotional support from a met-
work of famaly or friends. Basic service
can be completely cut off. Others may
avord even seeking assistance fearing
her partner may be deported and know-
g that her relatives in their homeland
are dependent upon rmcome generated
by the abusive pariner.

Statement of Beverly C. Dusso,
Harriet Tubman Center, 1996 Hearing Before the
Committee on the Judiciary, U.S. Senate!

Beverly C. Dusso’s words before the Senate Committee
on the Judiciary some 18 years ago acknowledged the gravity
of the challenges facing domestic violence victims in the
United States. Her comments crystallized how domestic
violence impacts migrants and called upon the United States
to respond to a UN General Assembly resolution asking
governments throughout the world to work to eradicate it.? In
the United States, it is estimated that one-quarter of all women
experience severe domestic violence, such as rape or physical
assault, at some point in their lifetime.? While the victims often
need medical, emotional, legal, and law enforcement support,
it is a well-documented phenomenon that they tend to be
reluctant to seek the support they need.* Migrant domestic
violence victims may be even more vulnerable:® if they lack
legal status, coming forward to seek support may reveal that
fact, rendering them potentially subject to removal from the
United States.® In the years following Dusso’s statement, the
United States has acknowledged this inequity, and it is now
well-recognized that unauthorized migrants who lack legal
immigration status are more likely to suffer abuse.”

The estimated population that may be affected by this
phenomenon is significant. The Congressional Budget Office
reports that, as of the end of 2011, an estimated 11.5 million
unauthorized migrants lived in the United States.® In a
Department of Justice (DOJ) survey, 48 percent of Hispanic
women in the United States reported having suffered an
incidence of domestic violence, including rape by an intimate
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partner; and up to 60 percent of Korean women in New York
reported having been subject to domestic abuse.? As the United
Nations has acknowledged, migrants are subject to potentially
pronounced discrimination and victimization, since they often
suffer language and cultural barriers and fear that in coming
forward they may be retaliated against or removed from the
country in which they are living.!°

Understanding the maze of legal rights involved in migrant
domestic violence matters can be daunting. The cases can involve
diverse areas of law and multiple jurisdictions. First, international
human rights law, such as the 1951 Convention Relating to the
Status of Refugees, and a victim’s eligibility for humanitarian
asylum relief can be implicated in these cases.!! Second, the Fifth
Amendment due process clause affords a migrant victim federal
civilrights protections in immigration proceedings.'? Third, federal
domestic violence criminal law, such as interstate enforcement
of domestic violence protection order violations, may be a factor
in any offender criminal prosecution and immigration relief to a
migrant victim.!?

Fourth, individual state domestic violence civil and criminal
laws may be enforced against an offender. As of August 2013,
approximately 47 states and the District of Columbia define
domestic violence in their civil codes and provide for civil
protection orders.'* As of that date, 38 states define domestic
violence specifically within their penal code,'® and the remainder
provide protection by making domestic violence an additional
factor in other crimes, such as assault and battery.!¢

Fifth, state family law statutes include best interest of the
child determinations in the domestic violence context.!” Finally,
federal immigration law is implicated in all of the above areas,
ranging from prosecution of migrant offenders!® to offering a host
of protections to migrant victims.! Further complicating this area
of the law is that a single case can span multiple adjudicatory
bodies, including state criminal and family law courts, federal
immigration agencies, federal immigration courts, federal district
courts, and federal circuit courts, with each of these entities
having its own distinct set of precedent authority and path for
appellate review.

What makes domestic violence cases especially fraught
for migrant victims is the added uncertainty they face about
federal immigration law implications.?® While an offender may
be deportable based on the nature and extent of the abusive
conduct,?! the extent to which victims are eligible for immigration
protection depends upon a number of factors, including the
nature of their immigration history, the extent of the domestic
violence abuse, and whether they have engaged in any criminal
conduct.? Notwithstanding the victimization, some unauthorized
migrant victims may be deported depending upon a number of
factors both within and outside of their control.?® In some cases,
this general uncertainty about outcomes and the high stakes at
issue may impede the desire to seek state or federal assistance.?*

The key federal law governing domestic violence in the
immigration context is the Violence Against Women Act
(VAWA).% Passed in 1994, this comprehensive federal domestic
violence legislation enables the federal government to lead the
charge in identifying model policies that could be replicated
throughout the United States to limit the prevalence of domestic
violence.?® The enactment of VAWA has caused a pronounced
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ripple effect throughout the United States of strengthening state
and local responses to domestic violence.?”
VAWA defines domestic violence expansively to include:

[Alny felony or misdemeanor crimes of violence committed
by a current or former spouse or intimate partner of the
victim, by a person with whom the victim shares a child
in common, by a person who is cohabitating with or has
cohabitated with the victim as a spouse or intimate
partner, by a person similarly situated to a spouse of the
victim under the domestic or family violence laws of the
jurisdiction receiving grant monies, or by any other person
against an adult or youth victim who is protected from that
person’s acts under the domestic or family violence laws of
the jurisdiction.?

The statute endorses protection from domestic violence that
takes the form of “physical, sexual, emotional, economic, or
psychological actions or threats of actions that influence another
person”® and applies to both opposite-sex and same-sex unions.*

VAWA provides wide-ranging support, including enhanced
immigration-related prosecution measures, expanded and better-
coordinated federal and state enforcement partnerships, com-
prehensive immigration law benefits for victims, and expanded
federal financial support and guidance for state and local ini-
tiatives.?! In Section I, this article explains the types of immi-
gration-related prosecution measures available under federal
immigration law. In Section II, the article evaluates the nature
of expanded federal and state enforcement partnerships. In Sec-
tion III, the article considers how immigration law benefits for
victims have been expanded. In Section IV, the article discusses
the nature of federal financial support and guidance for state
and local law initiatives. Finally, the article concludes that while
there has been significant progress in this area of the law in
terms of the extent to which domestic violence crimes have been
addressed generally, it is still not clear how well the population
of migrant domestic violence victims’ needs are being met, and
whether policies in place have significantly curtailed continued
abuse of this population. There may still be aspects that cause
concern for victims and impede the extent to which victims fully
engage the state and federal legal systems.*

Enhanced Immigration-related Prosecution

The primary prosecution measure focusing on migrant perpe-
trators is a mechanism to remove from the United States unau-
thorized migrants found guilty of domestic violence.? In 1996, the
Immigration and Nationality Act (INA) added a separate charge
of removability®* so that any unauthorized migrant convicted of
a crime of domestic violence is removable.?® Described as “prob-
ably the most far-reaching criminal deportability ground,”?® the
term “crime of domestic violence” means any crime of violence
as defined in Title 18 of the U.S. Code, Section 16, and serves as
a ground of removability in the context of an expansive defini-
tion of spouses, including current or former spouses, common
law spouses, and domestic partners.’” Furthermore, INA Section
237(a)(2)(E)(ii) renders removable any unauthorized migrant
who is enjoined under a protection order and found by a court
to have violated that order in a manner that involves credible



threats of violence, repeated harassment, or bodily injury.*

An order of removal is the federal system’s most severe
immigration law penalty, as an individual who has been removed
faces a number of obstacles if he or she tries to return to the
United States.?” The consequence of one removal order is that
the offender will be barred from returning to the United States
for 10 years.* In the case of a second or subsequent removal, an

VAWA allocated funds for state and local communities supporting
the development of laws and policies that would achieve these
goals.”® It exacted strict penalties for federal domestic violence
violations, ranging from a maximum of 5 years when there is no
injury to the victim, 10 years in the case of serious bodily injury or
if a dangerous weapon is used, 20 years in the case of permanent
disfigurement or life-threatening bodily injury to the victim, and

When VAWA was enacted in 1994, it created new federal domestic violence crimes, such as the
crossing of state lines “with the specific intent to kill, injure, harass, or intimidate that person’s
intimate partner,” and also mandated interstate recognition and enforcement of protection
orders. To that end, VAWA allocated funds for state and local communities supporting the
development of laws and policies that would achieve these goals.

individual is barred from the United States for 20 years.*!

Some domestic violence offenses are also considered aggra-
vated felonies, and, as such, carry even more severe penalties.** A
domestic violence/aggravated felony removal involves a criminal
statute that carries a term of imprisonment of one year or more,
and in which a sentence of at least one year was imposed.*
Unauthorized migrants who have been removed pursuant to an
aggravated felony offense are prohibited from returning to the
United States for life unless the U.S. attorney general authorizes
special permission to return.* Individuals who are removed as
aggravated felons and who later enter or attempt to enter the
United States without authorization will be subject to federal
prosecution for illegal reentry and lengthy prison sentences of
up to 20 years.*

Yet, despite the existence of these advanced immigration
removal tools, some argue that the extent to which they have
been used is unclear. In its annual release of immigration sta-
tistics, the Department of Homeland Security (DHS) does not
publish comprehensive statistics on the precise criminal history
of all migrants who are removed.*® For example, DHS, which
brings removal cases before U.S. immigration courts, reports
that in 2012, approximately 199,000 of the 419,384 individuals
removed from the United States had a prior criminal conviction.*”
The most common categories of crime for which individuals were
removed were immigration-related offenses, such as smuggling,
criminal traffic offenses, and dangerous drug offenses.”® How-
ever, the statistics reflect that the vast majority of individuals
who were removed on criminal grounds were not subject to
domestic violence removal charges, since 86 percent had differ-
ent criminal offenses identified, and the remainder of unnamed
offenses represented a catchall category comprising 14 percent
of total removals.*

Expanded and Better-coordinated Federal and State
Enforcement Partnerships

When VAWA was enacted in 1994, it created new federal
domestic violence crimes, such as the crossing of state lines
“with the specific intent to Kkill, injure, harass, or intimidate
that person’s intimate partner,”® and also mandated interstate
recognition and enforcement of protection orders.?* To that end,

up to life imprisonment if the crime of violence results in the
victim’s death.”

Since its enactment, the United States’ response to domestic
violence has become more effective in that communities better
recognize the special needs of victims, dedicated law enforce-
ment officers and specialized prosecutors have been trained
to support this population, and emergency shelter and crisis
hotlines have been created to provide support, including legal
assistance.” Thus, as a result of VAWA, and its impact across the
country, federal, state, and local laws now consistently reflect
domestic violence offenses as crimes against the state,” and
every state in the country provides for some form of protective
order for victims of domestic violence."

Improved Immigration Law Benefits for Victims

Victims have a range of immigration benefits to pursue in
response to domestic violence. First, certain domestic violence
victims who are relatives of U.S. citizens and permanent residents
can self-petition for permanent immigration status. This relief is
available to an unauthorized migrant victim who suffers abuse
within the context of the following familial relationships to a U.S.
citizen or lawful permanent resident:

a. Spouse;

b. Child (unmarried and under age 21);

c. Parent of an abused child (unmarried and under age 21); or
d. Parent.””

To qualify, the victim must have been subjected to physical
battery and/or “extreme cruelty” by a U.S. citizen or lawful
permanent resident.?® The type of abuse can range from serious,
violent physical abuse to threats of violence and verbal and
emotional abuse.? Abused spouses are also required to establish:

a. That the marriage was entered into in good faith;

b. That the abuse occurred during the marriage, and that the
marriage is still valid or was terminated less than two years prior to
self-petitioning by death or a divorce that is related to the abuse;

c. That the abuse occurred in the United States, and the victim
lived with the abuser; and

d. That the self-petitioner has “good moral character.”
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VAWA is commenced with the filing of Form I-360, Petition
for Amerasian, Widow(er), or Special Immigrant. Self-petitioners
need not notify an abuser that the petition has been filed. The
request is submitted to the U.S. Citizenship and Immigration
Services (USCIS), Vermont Service Center.®! These requests have
been determined to be of a sensitive nature, and as such, the
Vermont Service Center has designated a special VAWA unit to
adjudicate them.®” Members of the VAWA unit undergo a very
rigorous training program, followed by a period of mentorship.®
VAWA unit members undergo both formal and informal ongoing
training, such as training sessions and conferences from USCIS
policy staff and members of private-sector advocacy groups. A
successful VAWA self-petitioner may immediately apply for
lawful permanent residence and, after three years in that status,
for U.S. citizenship.®*

Since the establishment of this type of relief, the volume
of VAWA self-petitions has steadily increased.®® In 1997, self-
petitioners filed 2,491 petitions; that number rose to 9,209 in
2011.% USCIS reports that, on average, between two-thirds to
three-quarters of all petitions adjudicated each year have been
approved, with the rate cresting at 85 percent in 2002 and
hovering at 67 percent in 1998.5" Self-petitioners that terminate
the marriage within two years prior to the date of the filing the
petition can still be successful as long as they can demonstrate
a connection between the termination of the marriage and the
battery or extreme cruelty.®® When an 1-360 petition is denied,
the VAWA self-petitioner has the right to appeal to the USCIS
Administrative Appeals Unit.5

Due to the statutory requirements identified above, a bona
Jfide self-petitioning domestic violence victim may nevertheless
be unsuccessful in an [-360 filing.” For example, a victim may
not be able to demonstrate a connection between the marriage
termination and the battery or extreme cruelty.” Similarly,
the petition may be time-barred statutorily due to the date of
the marriage termination and a delay in filing by the victim.™
Moreover, the “good moral character” requirement may derail
an otherwise bona fide victim’s application if the victim has a
criminal history that is not tied to the domestic abuse.”™

A victim who is in removal proceedings may apply for another
type of relief: VAWA Cancellation of Removal.™ This is available
to unauthorized migrant respondents based on domestic abuse
suffered at the hands of a U.S. citizen or lawful permanent
resident spouse or parent.” Through this relief, immigration
judges have the authority to cancel the removal of an otherwise
unauthorized migrant on account of domestic abuse.™ Like
the VAWA self-petitioner, the VAWA Cancellation of Removal
applicant must establish that he or she was physically battered
and/or subjected to extreme cruelty by a U.S. citizen or lawful
permanent resident spouse, parent, or adult child. In addition,
to be eligible for relief, the domestic violence victim must have
been physically present in the United States for a continuous
period of not less than three years prior to applying, and must
be a person of good moral character who has not been convicted
of various types of criminal conduct.” The removal must result
in extreme hardship to the victim, the victim’s child, or, if the
victim is the child, then to the victim’s parent.”™ Finally, VAWA
cancellation applicants are subject to the general 4,000-person
annual Congressionally imposed cap on all types of cancellation
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grants of relief combined.™

The third type of relief is referred to as a U Visa. An
unauthorized migrant who provides assistance to law enforcement
in connection with a criminal prosecution may be eligible for
temporary immigration status under this provision of immigration
law as a victim of certain violent crimes, including domestic
violence.® As long as the victim has suffered mental or physical
abuse that is deemed substantial and is willing to assist law
enforcement in the investigation or prosecution of the criminal
activity, an unauthorized migrant victim is statutorily eligible for
this status.®! This policy supports state and local law enforcement
in the investigation and prosecution of cases of domestic violence
and other crimes.® It assists law enforcement in serving and
protecting this designated class of crime victims.®?

U Visa recipients receive temporary legal status that cannot
exceed four years,® and Congress has imposed an annual limit of
10,000 visas.®® Once the cap is reached, the federal government
stops processing and approving U Visa requests until the start
of a new fiscal year.®® U Visa petitioners do not need to establish
that they possess good moral character.®” This is an important
distinction for a domestic violence victim who may have a criminal
record, as well.

A key component of the U Visa petition is establishing that
an individual has suffered physical or mental abuse as a result
of having been a victim of qualifying criminal activity that is
deemed substantial.®® Moreover, the victim must be considered
helpful in an investigation or prosecution.® A law enforcement
officer must certify the present or future helpfulness of the
victim to the prosecution of the crime.” Federal, state, and local
law enforcement agencies, in addition to a broad array of other
types of investigative agencies, are authorized to certify a U Visa
petition.”!

While a grant of U Visa status is limited to a four-year period,”
extensions are available when a certifying agency confirms the
continued need for a foreign national’s presence to assist in the
investigation or prosecution of the qualifying criminal activity.”
When a U Visa petition is not approved, the denial can be appealed
to a USCIS Administrative Appeals Unit.” In fiscal year 2009,
there were 6,835 U Visa applications filed.” Three years later,
that number had nearly quadrupled to 24,768.% Currently, there
are many more applications for relief than visas available due to
the 10,000-person annual cap.””

A benefit of being granted U Visa status is that the recipient’s
family members, such as spouses, children, or other qualifying
relatives who are accompanying the principal victim, are also
eligible for derivative relief.”® For unauthorized migrants who
fear the impact on their close family members of coming forward
to law enforcement, this feature may serve as an attractive side
benefit.

The fourth type of immigration-specific relief is asylum
protection in the United States.” Domestic violence victims who
establish that they were unsuccessful in obtaining protection from
their home government and that they have a well-founded fear of
persecution, may be found eligible for asylum.!” To establish a
well-founded fear of persecution, the domestic violence victim
must establish that the harm suffered was on account of political
opinion, religion, nationality, race/ethnicity, or membership in a
particular social group.'® Many domestic violence victims seek



to establish that the harm suffered or feared is on account of
a particular social group,'®® but a social group based on gender
violence has not yet been recognized in a decision that has the
force of established precedent.!'” As such, a victim seeking
asylum based on domestic violence must meet existing criteria
by showing that he or she belongs to a cognizable social group
defined by an immutable characteristic that is particularized and
socially visible.! Since there is no precedent case law recognizing
a social group comprising victims of domestic violence, victims
often advance a variety of claims that they argue are narrowly
defined and specific enough to be accepted as a particular social
group under current law.!'> However, at this time, the issue of
whether domestic violence can form the basis for an asylum
claim remains unresolved given the difficulty of defining a social
group and the lack of published precedent decisions in which a
domestic violence victim has been found eligible for relief based
on a protected ground.!*

Despite the lack of judicial precedent, some victims point to a
domestic violence-based case in which DHS filed a brief asserting
that victims could adequately meet the current requirements
for social group membership if they (a) identified the specific
characteristics that the persecutor targeted in choosing the

Against Torture and Other Cruel, or Degrading
Treatment or Punishment (CAT).!® Victims of domestic violence

Inhuman,

who are able to establish that it is more likely than not that
they would be tortured in their home country with the consent
or acquiescence of a public official or other person acting in an
official capacity, may be eligible for this relief.!' When victims
argue that their home country has no specific legislation that
addresses violence against women or that they offer no civil or
criminal protection or redress from such violence,'® they may
be able to establish eligibility under the CAT due to lack of
adequate action or intervention by government officials.'?! There
is no annual limit on the number of CAT requests that may be
granted.!#

The seventh type of relief available to domestic violence
victims is special immigrant juvenile (SIJ) status.'?® Juveniles,
as defined under immigration law and regulation, who have been
declared dependent on a juvenile or family law courtin the United
States or who have been placed under the custody of a state
agency may apply for a special immigrant status.'?* Reunification
with one or both of their parents must (a) not be viable and (b)
not be in the best interest of the juvenile due to abuse, neglect,
or abandonment.'?® SIJ petitions require that a juvenile or family

Through a similar standard to asylum eligibility, a domestic violence victim can apply for
restriction on removal (also known as withholding), which is the fifth type of related protection
available under U.S. law. The standard for eligibility is more rigorous than that of asylum,

including a stricter burden of proof.

domestic violence victim and (b) provided evidence of societal
abuse in that country toward those characteristics.!’” In addition,
the victim would need to establish that the harm feared is “serious
enough to constitute persecution”; that the fear is well-founded
such that a victim is unable to relocate within the country; and
that the state is unwilling or unable to protect the victim.!*

When successful, a grant of asylum leads to lawful permanent
residence and eventually citizenship.!”” There is no annual limit on
the number of asylum requests that can be granted.!!"

Through a similar standard to asylum eligibility, a domestic
violence victim can apply for restriction on removal (also known as
withholding), which is the fifth type of related protection available
under U.S. law.!!! The standard for eligibility is more rigorous than
that of asylum, including a stricter burden of proof.'*? Individuals
who have a disqualifying criminal conviction that renders them
ineligible for asylum or who have filed their application for relief
more than one year after their arrival in the United States, may
find this type of relief attractive.''®* However, the benefits of a
grant of restriction on removal are not as expansive as those
related to asylum,''* and while a recipient cannot be removed
from the United States to the country in which the harm feared
would or has already occurred, the victim may be removed to a
third country if one is available.!’®> While an individual may not
adjust status to legal permanent residency, work authorization is
available to a recipient while living in the United States.!!® There
is no annual limit on the number of restriction on removal grants.

Sixth, the United States is a signatory to the UN Convention

court make findings of abuse, neglect, or abandonment. Once this
state determination is made, the individual may petition USCIS
to have SIJ status conferred'* and permanent residence status
granted.!'?” Petitioners must be under 21 at the time their petition
is filed.!28

The eighth type of relief available to amigrant domestic violence
victim is the waiver on conditional permanent residence.'*
Usually, migrants who marry a U.S. citizen or lawful permanent
resident and who are granted lawful permanent residence status
by virtue of that relationship less than two years before the second
anniversary of their marriage are granted a two-year, conditional
permanent residence status. To make the status permanent, the
petitioning spouse and the beneficiary are required to file a joint
petition shortly before the second year following the grant of the
conditional status.'® In the domestic violence context, out of a
concern that the joint petition requirement could inadvertently
bind a domestic violence victim to an abusive spouse, federal law
now permits a waiver of the joint petition requirement such that
a victim may self-petition to remove the conditional status.'*! The
petitioner must establish that he or she entered into the marriage
in good faith but terminated it before the end of the two-year
conditional period as a result of battery or extreme cruelty by
the U.S. citizen or lawful permanent resident spouse during
the course of the marriage.'* By virtue of this law, a battered
immigrant may leave an abusive relationship, since the victim
need not rely on the abusive spouse to be granted a waiver.'*

Finally, victims that are in removal proceedings may request
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that prosecutorial discretion in immigration enforcement actions
be exercised.’® This enables law enforcement to focus limited
resources on higher-priority cases and apply the law in a com-
passionate and humanitarian manner when appropriate.’* In
June 2011, Immigration and Customs Enforcement (ICE) issued
a policy memorandum clarifying the circumstances under which
prosecutorial discretion and enforcement policies should be
employed in cases involving victims and witnesses to crimes.!3¢
ICE acknowledged there are instances in which state or local
law enforcement officers may arrest and book multiple individu-
als at the scene of alleged domestic violence, including a victim
or witness of domestic violence, and that through cooperation

that end, OVW identifies policies and best practices for state and local
governments involving the prosecution of domestic violence matters,
including those involving unauthorized migrants.'*” In addition, it
provides financial and technical resources to victims.!'*

OVW sets the federal government policy for combatting domestic
violence in consideration of how these policies impact migrant
victims.!* The programs foster culturally and linguistically specific
services for migrant victims, which is imperative, since these victims
often suffer cultural and linguisticimpediments to seeking assistance.'*
Additionally, OVW offers federal grants that encourage states to
adopt specific arrest policies that may be deemed advantageous
to migrants.’” It also provides funding and programming support

Referencing domestic violence victims specifically, the policy sets forth that if an
unauthorized migrant has already been ordered removed, ICE may grant a stay of removal or
deferred action through implementation of the policy. While the exercise of prosecutorial
discretion does not confer permanent immigration relief, this form of temporary stay does
offer a measure of protection to victims who might otherwise be removable.

agreements between state and federal law enforcement, an
unauthorized migrant victim may come to the attention of ICE.*"
However, ICE modified the policy to state that “absent special
circumstances, it is against ICE policy to remove individuals in
the midst of a legitimate effort to protect their civil rights or civil
liberties.”8

Referencing domestic violence victims specifically, the policy
sets forth that if an unauthorized migrant has already been
ordered removed, ICE may grant a stay of removal or deferred
action through implementation of the policy.!® While the exer-
cise of prosecutorial discretion does not confer permanent immi-
gration relief, this form of temporary stay does offer a measure of
protection to victims who might otherwise be removable.!** However,
advocacy groups have criticized ICE for failing to offer this benefit
expansively.'¥! Critics have noted instances in which victims may not
be offered this relief as a result of their criminal history, even when
they argue that a conviction was tied to the domestic abuse.!*?

In sum, it is clear that these federal immigration laws provide
a host of potential immigration relief to migrant domestic violence
victims. However, given the inherent limitations, migrant victims may
still be deterred from seeking help and support.

Expanded Federal Financial Support and Guidance for State
and Local Law Initiatives

The Office on Violence Against Women (OVW) supports and funds
the implementation of VAWA and thereby a wide variety of initiatives
aimed at reducing violence against women, including migrant victims.'**
The office manages an annual budget of more than $400 million to
fund state and community programs that provide, among other things,
shelter services and legal assistance for victims.'** Through federally
coordinated policies and implementation procedures, the United
States now promotes more effective state and local law enforcement
of gender-based violence cases.!*® The overarching goal of many of
these programs is to foster understanding within the various state
and local communities about the causes of domestic violence and to
reduce its prevalence through better community engagement.'* To
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for more effective implementation and enforcement of protection
orders.'”> OVW has demonstrated that jurisdictions with specialized
domestic violence prosecution programs have the most successful
prosecution outcomes.'?

The OVW reports to Congress about grants made under the
program and the effectiveness in the communities served.!” The
following grant programs are targeted directly toward unauthorized
migrant victims:

e Legal Assistance for Victims Grant Program (LAV Grant Pro-
gram)

e (Coordinated Community Response Grant Program (CCR Grant
Program)

e  Community Education and Public Awareness Activities Grant
Program (CEEPA Grant Program)

e Historically Underserved Populations Grant Program (HUP
Grant Program)

e (Culturally and Linguistically Specific Services Grant Program
(CLSS Grant Program)'®

In its “Biennial Report to Congress on the Effectiveness of Grant
Programs Under the Violence Against Women Act in 2012,” the
OVW reported on its various programs.'*® The LAV Grant Program
targets the migrant population directly in its support of state and
local government civil and criminal legal assistance programs pro-
viding assistance with legal matters arising out of domestic violence.
By statute, the grant programs are required to

Implement, expand, and establish cooperative efforts and
projects between domestic violence and sexual assault victim
services organizations and legal assistance providers to help
victims/survivors of sexual assault, domestic violence, dating
violence, and stalking;

Implement, expand, and establish efforts and projects to give
legal assistance to victims/survivors of sexual assault, domes-
tic violence, dating violence, and stalking by organizations



with a demonstrated history of providing such direct legal or
advocacy services; and

Provide training, technical assistance, and data collection to
improve the capacity of grantees and other entities to offer
legal assistance to victims/survivors of sexual assault, domes-
tic violence, dating violence, and stalking.!*?

Thus, these programs may include the provision of legal
services in connection with immigration-specific relief, as well
as support in the family law context. OVW reports that in 2012,
about 8 percent of its total grant budget was devoted to LAV pro-
grams.*® Of all legal assistance provided during this period under
this grant program, 12.8 percent was immigration-related.!*

The CCR Grant Program implements reforms within the state
and local criminal legal system, including revising policies, pro-
cedures, and rules that guide all participants in the law enforce-
ment process, ranging from law enforcement officers, prosecu-
tors, judges, and court personnel.'® These programs are largely
cross-disciplinary collaborations that foster formal interagency
relationships with the hopes of improving coordination and col-
laboration.!®!

The 2012 OVW report cites that in Brooklyn, N.Y., and in
the State of California, CCR Grant Programs have promoted
greater utilization of the criminal justice system by unauthor-
ized migrants in that they have instituted policies that make the
system less threatening for vulnerable migrants.'®® For example,
police reports are now released to victims expeditiously and at no
cost, where there were previously significant delays and costs.'®
Moreover, CCR Grant Program grantees report that as a result of
these collaborations, there are faster responses to requests for
needed documentation for U Visa petitions.!%*

OVW reports that it supports CCR Grant Programs that train
professionals who may come into contact with victims who are
unauthorized migrants.!%® In 2011 and 2012, OVW reports that it
awarded 1,191 grants and supported the training of 661,263 pro-
fessionals, comprising the following:

(a) Law enforcement officers: 93,241

(b) Victim advocates: 86,211

(c) Health care professionals: 42,405

(d) Attorneys and law students: 36,575!6¢

The CEPAA Grant Program focuses on discovering the root
causes of domestic violence, including finding ways to change
community norms.!*” Training law enforcement to better serve
victims!®® facilitates targeted outreach to marginalized commu-
nities, including, for example, unauthorized migrant families in
rural areas.'®

CLSS Grant Programs support specialized services initia-
tives that are tailored linguistically, religiously, and culturally
to the needs of the particular unauthorized migrant population
group.'”” OVW reports that between 71 percent and 89 percent
of the victims served through this program had been victimized
by a current or former spouse or intimate partner.'” Female
victims of Asian and Hispanic ethnicity between the ages 25 and
59 are reported to be the predominate groups that access these
services.!™

OVW reports that the HUP Grant Program serves unauthor-
ized migrants and refugees who need assistance in pursuing legal
advocacy, as well as several other vulnerable populations.'™ A
significant portion of the funds allocated are focused on unau-
thorized migrants and refugees, where about 32,000 victims/
survivors annually are immigrants, refugees, or asylum seekers.!™

In sum, the OVW points to impressive population-wide statis-
tics reflecting that between 1993 and 2010, intimate partner kill-
ings declined by 30 percent for women and 66 percent for men.!™
Intimate partner violence also dropped by 67 percent during the
same period.'” Yet, the statistics do not reveal the precise extent
to which this progress is being realized in the migrant community
and, as such, domestic violence abuse may continue to be quite
prevalent.

Conclusion

Eradicating domestic violence is a worldwide challenge for
the global community. Eradicating domestic violence in the
unauthorized migrant community presents even greater demands.
As this article has demonstrated, the U.S. policies emerging to
address this concern have been multipronged.

With strengthened immigration removal statutes, offenders
can now more easily be removed from the United States so they
are no longer able to engage in the abusive conduct, and they are
also subject to severe penalties should they return to the United
States. Likewise, the scope and breadth of the state and local
statutes criminalizing domestic violence conduct have developed
such that these laws now consistently reflect domestic violence
offenses as crimes against the state, and every state in the country
provides for some form of protective order for victims of domestic
violence. Successful offender removals rely on mature federal
and state partnerships that facilitate a coordinated enforcement
web and reflect common goals.

A variety of immigration benefits that specifically target
this vulnerable population appear to be meeting the needs of
some domestic violence victims, even though some forms of
relief are oversubscribed annually. These immigration benefits
support migrants in a range of circumstances where they have
been victimized in the United States. Factors ranging from legal
status of the perpetrator, the nature of the familial relationship,
the number of years that the perpetrator and victim have been
married, the victim’s years of presence in the United States, and
the nature of the harm suffered, all operate to tailor the type
of relief appropriate to the victim. Relief is available through a
VAWA self-petition, VAWA Cancellation of Removal, a U Visa,
SIJ status, and a conditional permanent residence waiver. Some
victims who have fled their home countries due to domestic
violence may pursue humanitarian relief in the form of asylum,
restriction on removal, or relief under the UN Convention Against
Torture. Finally, even when a victim is unable to establish
eligibility through any of these avenues of relief, DHS may
exercise prosecutorial discretion.

Anational effort, funded and guided by the federal government,
to advance initiatives aimed at reducing violence against women
has resulted in marked progress in reducing the pervasiveness
of domestic violence. However, it is still not clear how well the
population of migrant domestic violence victims’ needs are being
met and whether policies in place have significantly curtailed
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continued abuse of this population. There may still be aspects
that cause concern for victims and impede the extent to which
victims fully engage the state and federal legal systems. ®

Addendum: As this article was going to print, the Board of Immigration
Appeals issued a precedent decision recognizing that women who
have experienced domestic violence may be deemed a “member of a
particular social group” in some circumstances. Matter of A-R-C-G-, et.
al, 26 I. & N. Dec. 388 (B.I.A. 2014). This decision holds that following
a case-specific inquiry, some married women in Guatemala who are
unable to leave their relationship may be able to establish a cognizable

social group. Id.
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