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Two male employees bring lawsuits for sex
discrimination against their employers, each alleging that he was the 

victim of gender stereotyping in violation of Title VII. Each man claims 

that his co-workers subjected him to homophobic slurs. Each man also 

claims that he was harassed for engaging in what co-workers viewed to 

be unmanly, effeminate behavior. However, one man is understood by 

his co-workers to be heterosexual and the other is perceived to be, or 

actually is, gay. Does each man have an equally viable Title VII claim? 

Depending on the federal circuit, the “straight” plaintiff would have 

a viable claim, but the gay man may not. Title VII prohibits discrimi-

nation based on gender stereotyping as a form of sex discrimination. 

However, no federal statute currently in existence prohibits discrimi-

nation based upon sexual orientation itself. Distinguishing between 

gender stereotyping and sexual orientation becomes a tricky proposi-

tion when the plaintiff is gay or lesbian. As a result, some federal circuit 

courts have looked on gender stereotyping claims brought by gay plain-

tiffs with skepticism. Despite acknowledging that gay plaintiffs have the 

right to bring such claims, these circuit courts cautiously guard against 

allowing gay or lesbian plaintiffs to use gender stereotyping claims as 

a means for litigating sexual orientation discrimination claims “through 

the back door.” Thus, in those circuits, the burden falls on the plaintiff 

to clearly establish that the alleged discriminatory conduct at issue 

was a result of gender stereotyping, and not of the plaintiff’s sexual 

orientation. The paradoxical result in these circuits is that heterosexual 

plaintiffs who endure homophobic epithets, lewd gestures, and similar 

forms of harassment are more likely to succeed in court than are gay 

and lesbian plaintiffs who endure the same behavior. 

This article addresses that paradox.

The Fifth Circuit’s recent en banc decision in the case Equal 

Employment Opportunity Commission (EEOC) v. Boh Brothers 

Construction Company1 is an example of a gender stereotyping claim 

brought by a plaintiff who was heterosexual. In Boh Brothers, the 

plaintiff, an iron worker, alleged that his supervisor called him various 

homophobic epithets, including “pu—y,” “princess,” and “fa—ot.”2 The 

plaintiff also alleged that when he performed a task that required him 

to bend over, his supervisor would approach him from behind and sim-

ulate having anal intercourse with him.3 Notably, although the supervi-

sor viewed the plaintiff’s conduct as “kind of gay” and “feminine,” the 

supervisor did not perceive the plaintiff to be gay.4 The EEOC issued a 

complaint on the worker’s behalf, alleging that the supervisor engaged 

in same-sex harassment; specifically, that the supervisor harassed the 

plaintiff because he “was not a manly enough man” in the supervisor’s 

eyes.5

In holding that the plaintiff had an actionable claim for sex dis-

crimination against his employer under a gender stereotyping theory, 

the Fifth Circuit first noted that gender stereotyping claims trace their 

origin to the U. S. Supreme Court decision in Price Waterhouse v. 

Hopkins.6, 7 The female plaintiff in Price Waterhouse alleged that she 

had been denied partnership with her employer, an accounting firm, 

because her supervisors viewed her as too “macho,” and not “femi-

nine” enough.8 In holding in favor of the Price Waterhouse plaintiff, 

the Supreme Court reasoned that by enacting Title VII, “Congress 

intended to strike at the entire spectrum of disparate treatment of men 

and women resulting from sexual stereotypes.” Although “remarks at 

work that are based on stereotypes do not inevitably prove that gender 

played a part in a particular employment decision,” they “can certainly 

be evidence that gender played a part.”9

Applying those principles to its decision in Boh Brothers, the Fifth 

Circuit found that the supervisor’s use of “sex-based epithets like 

‘fa—ot,’ ‘pu—y,” and “princess,” as well as the supervisor’s simulation 

of sexual acts on the plaintiff, suggested that the supervisor viewed the 

plaintiff as falling outside of a “manly man stereotype.” A reasonable 

jury could therefore find that the plaintiff suffered harassment because 

of his sex.10 
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However, in Vickers v. Fairfield Medical Center,11 the Sixth 

Circuit dismissed a similar gender stereotyping claim brought by a 

gay man. Similar to the plaintiff in Boh Brothers, the Vickers plaintiff 

alleged that he had been called “fa-” and other derogatory homophobic 

slurs by his co-workers and had been subjected to simulated sex acts. 

However, unlike Boh Brothers, the plaintiff’s co-workers in Vickers 

perceived him to be gay because of his friendship with a gay physi-

cian.12 The plaintiff alleged that his co-workers had subjected him to 

a slew of homophobic epithets and lewd sexual gestures because of 

his perceived (and, indeed, actual) sexual orientation.13 The Vickers 

plaintiff argued that he was a victim of gender stereotyping because his 

harassers allegedly objected to “those aspects of homosexual behavior 

in which a male participant assumes … traditionally female or less 

masculine roles.”14 

Despite its similarity to Boh Brothers, the Sixth Circuit rejected the 

Vickers plaintiff’s gender stereotyping claim. According to the Sixth 

Circuit, recognizing the plaintiff’s theory of the case would effectively 

amend Title VII to allow sexual claims based on sexual orientation. 

“[I]n all likelihood, any discrimination based on sexual orientation 

would be actionable under a sex stereotyping theory … as all homo-

sexuals, by definition, fail to conform to traditional gender norms in 

their sexual practices.”15 The Sixth Circuit also found that the plaintiff 

had failed to show that his gender nonconformance was demonstrable 

in the workplace through his appearance or behavior. The plaintiff had 

“made no argument that his appearance or mannerisms on the job 

were perceived as gender nonconforming in some way and provided 

the basis for the harassment he experienced.”16 The Sixth Circuit cited 

the Second Circuit’s decision in Dawson v. Bumble & Bumble,17 a case 

involving a gay female employee, for the proposition that a “gender ste-

reotyping claim should not be used to bootstrap protection for sexual 

orientation into Title VII.”18 

In Prowel v. Wise Business Forms, Inc.,19 the Third Circuit 

attempted to strike a more balanced approach to the issue. The plain-

tiff, a gay machine operator, alleged that he was called, “princess,” 

“fa—ot,” and other homophobic slurs, similar to the plaintiffs in Boh 

Brothers and Vickers. The plaintiff also alleged that he was the victim 

of lewd sexual jokes and gestures. In allowing the Prowel plaintiff’s 

claim to proceed, the Third Circuit reasoned that a gay plaintiff could 

be discriminated against both for failing to conform to gender stereo-

types and for his sexual orientation, but that this dual nature should 

not bar the plaintiff from proceeding with a sex discrimination claim 

under Title VII.20

In holding that the Prowel plaintiff could proceed with a gender 

stereotyping claim under Title VII—despite the fact that his harass-

ment involved homophobic slurs and anti-gay sentiment—the Third 

Circuit reasoned: “It is possible that the harassment [plaintiff] allege[d] 

was because of his sexual orientation, not his effeminacy. Nevertheless, 

this does not vitiate the possibility that [plaintiff] was also harassed for 

his failure to conform to gender stereotypes.”21 Noting that the alleged 

harassers had made reference to his clothing, the way he crossed his 

legs and filed his nails, and the way he walked, the court observed that 

such remarks constituted “sufficient evidence of gender stereotyping 

harassment—namely, [plaintiff] was harassed because he did not con-

form to [his co-workers’] vision of how a man should look, speak, and 

act—rather than harassment based solely on his sexual orientation.”22

Notably, the Third Circuit reasoned that “there is no basis in the 

statutory or case law to support the notion that an effeminate hetero-

sexual man can bring a gender stereotyping claim while an effeminate 

homosexual man may not.”23 Accordingly, the Third Circuit found that 

the plaintiff had a viable gender stereotyping claim despite the anti-gay 

nature of much of the harassment, and despite his sexual orientation.

However, unlike the plaintiff in Vickers, the Prowel plaintiff pre-

sented evidence suggesting that his workplace behavior differed from 

that of his male co-workers. The Prowel plaintiff claimed that he had 

a high voice and did not curse; was well groomed and wore “dressy” 

clothes; carried himself in an effeminate manner; and, talked about art, 

music, and interior design.24 The plaintiff claimed that his co-workers 

reacted negatively to his demeanor and appearance, taunted him with 

anti-gay epithets, left lewd drawings in the workplace, made threaten-

ing statements such as “they should shoot all the fa-s,” and accused him 

of having AIDS and sleeping with male co-workers.25 The allegations 

allowed the Prowel court to identify a viable gender stereotyping claim 

separate and apart from a nonviable claim based solely on the plaintiff’s 

sexual orientation.

To date, the Supreme Court has yet to decide a case in which an 

openly gay or perceived-to-be-gay worker alleges that he or she was a 

victim of gender stereotyping in the workplace. However, based on its 

interpretation of Title VII in Oncale v. Sundowner Offshore Services, 

Inc.,26 it is likely that the Court would adopt a position similar to that 

taken by the Third Circuit in Prowel. 

The Oncale plaintiff was working as a roustabout on an eight-man 

offshore oil well crew on a platform located in the Gulf of Mexico. All 

of his co-workers were male. On several occasions, the plaintiff was 

subjected to sex-related, humiliating actions against him by co-workers 

in the presence of the rest of the crew. He allegedly was physically 

assaulted in a sexual manner, and on one occasion was threatened with 

rape. The Oncale plaintiff ultimately quit his job, stating, “I felt that if 

I didn't leave my job, that I would be raped or forced to have sex.”27 

The Supreme Court held unanimously that the plaintiff could bring 

a Title VII sexual harassment claim based on harassing conduct com-

mitted by persons of the same sex despite the fact that sexual orienta-

tion is not a protected characteristic under that statute. The Oncale 

Court reasoned that although “male-on-male sexual harassment in the 

workplace was assuredly not the principal evil Congress was concerned 

with when it enacted Title VII, statutory prohibitions often go beyond 

the principal evil to cover reasonably comparable evils, and it is ulti-

mately the provisions of our laws rather than the principal concerns of 

our legislators by which we are governed.”28

The factual and legal discussion in Oncale does not reveal the 

co-workers’ motivation for harassing the plaintiff. Thus, it is not clear 

whether the plaintiff was gay, perceived as gay, perceived not to be 

behaving in a manner considered sufficiently “male” by his co-workers, 

or simply the target of unwanted horseplay. However, the logic of 

Oncale suggests that the Supreme Court would likely find that the 

principal evil in gender stereotyping cases—discrimination against an 

employee for failure to adhere to sexual stereotypes—is actionable 

regardless of whether the harassers were also motivated by the plain-

tiff’s perceived sexual orientation. Indeed, the reasoning of Oncale 

suggests that as long as the harassing conduct is based upon the plain-

tiff’s gender, the sexual orientation of either the victim or perpetrator 

is irrelevant.29 Therefore, like the Third Circuit, the Supreme Court 

would likely hold that the critical question in such cases is whether suf-

ficient evidence exists to demonstrate that the employee was harassed 

because he or she did not conform to the employer’s vision of how 

Stereotyping continued on page 28
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that individual should look and behave, rather than focusing, as some 

federal circuit courts have, on whether the harassment was based on 

sexual orientation. 

However, until the Supreme Court speaks on the issue, the gen-

der stereotyping paradox will remain. Gay and lesbian plaintiffs will 

face greater difficulty in pursuing sex discrimination claims based on 

gender stereotyping, at least in certain circuits, than will heterosexual 

plaintiffs, as the federal courts struggle to distinguish actionable gen-

der stereotyping claims from nonactionable claims based solely on 

sexual orientation. And employers will face a greater likelihood of 

incurring federal liability based on claims brought by heterosexual 

plaintiffs than those brought by gay and lesbian plaintiffs, as coun-

terintuitive as that might seem.

 The best defense for employers against any such claims is pre-

vention. Harassing conduct based on gender, including homophobic 

language and mistreatment based on real or perceived “unmanly” 

and “unwomanly” behavior, should be prohibited, and allegations 

of such conduct should be investigated and, where appropriate, 

remedied promptly. 

Endnotes
1EEOC v. Boh Brothers Construction Company, 731 F.3d 444 

(5th Cir. 2013).
2Id. at 449.
3Id.
4Id. at 457-59.
5Id. at 453.
6Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).

7Id. (citing Price Waterhouse).
8Price Waterhouse, 490 U.S. at 235.
9Id. at 251.
10Boh Brothers, 731 F.3d at 457.
11Vickers v. Fairfield Medical Center, 453 F.3d 757 (6th Cir. 

2006), cert. den., 551 U.S. 1104 (2007).
12Id. at 759.
13Id.
14Id. at 763.
15Id. at 764.
16Id. at 763.
17Dawson v. Bumble & Bumble, 398 F.3d 211, 218 (2nd Cir. 

2005).
18Id. at 764 (citing Dawson).
19Prowel v. Wise Business Forms, Inc., 579 F.3d 285 (3d Cir. 

2009).
20Id. at 292.
21Id. at 292.
22Id. at 291-92.
23Id. at 292 (emphasis in original).
24Id. at 287.
25Id. at 287-88.
26Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 

79 (1998).
27Id. at 77.
28Id.
29See, e.g., id. at 79 (rejecting the notion that male-on-male 

harassment is actionable only when motivated by sexual desire).

STEREOTYPING continued from page 21


