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In 2012, the United Nations issued a stinging  

decision certain to attract the attention of the Bulgarian authori-

ties. In the case of Jallow v. Bulgaria, brought before the United 

Nations Convention on the Elimination of Discrimination Against 

Women1 (CEDAW) Committee,2 a Gambian migrant alleged that 

she and her daughter had been subject to physical, emotional, and 

sexual domestic violence in Bulgaria in violation of their human 

rights.3 She claimed that the state had failed to provide them 

support as required under CEDAW in breach of its international 

responsibilities.4 Since Bulgaria is a party to not only CEDAW but 

its Optional Protocol, which provides an avenue for legal redress 

before the CEDAW Committee for alleged CEDAW violations in 

signatory countries, she argued that they were entitled to have their 

complaints considered.5 

In its ruling, the CEDAW Committee concluded that the victims 

had been subject to domestic violence and that Jallow’s spouse had 

exploited her migration status as a tool to inflict further abuse.6 It 

further held that Bulgaria had, in fact, breached its international 

responsibilities under CEDAW, permitting discriminatory treat-

ment of women and failing to both recognize and protect against 

domestic gender-based violence by providing inadequate protection 

and proper sanctioning of the perpetrator.7 The CEDAW Committee 

pointed to a variety of state system deficiencies, including language 

barriers, as severely limiting Jallow’s access to institutions charged 

with addressing gender-based violence and found that the victims 

had suffered damage given their vulnerable situation since the state 

had not met its CEDAW obligations.8 It concluded that the state’s 

programmatic protections for migrants were deficient.9 

This ruling is noteworthy as it not only represents an affirma-

tion by the United Nations that migrant domestic violence victims 

suffer disproportionately due to language and cultural barriers, 

lack of knowledge about domestic legal systems, and fear that they 

will be removed if they seek out help, but it identifies a signatory 

state’s specific failure to act in accordance with its CEDAW obliga-

tions.10 Furthermore, the ruling is significant in that the CEDAW 

Committee urges Bulgaria to compensate the victims for its CEDAW 

violations.11 Thus, this case makes clear that in signatory states 

where domestic violence appears to be tacitly condoned, govern-

ments may be subject to close programmatic scrutiny over their 

actions and their investigation into claimed violations. In addition, 

states risk financial liability since they are obligated to compensate 

victims for the harm that they suffer as a result of CEDAW viola-

tions. 

The implications for other European Union member (EU-M)

states is pronounced, as domestic violence is a worldwide phenom-

enon and, in Europe, statistics suggest that up to one quarter of 

women will experience domestic violence in their lifetime.12 The 

Jallow case indicates that, through action or inaction, states that 

tacitly condone domestic violence, and that are also signatories to 

the CEDAW Optional Protocol, may increasingly find themselves 

subject to individual complaints that may involve financial liability. 

Apart from their CEDAW obligations, EU-M states are subject to 

regional human rights responsibilities, as well. The past decade has 

witnessed a coordinated regional effort to strengthen EU-M state 

domestic systems to be more responsive to the needs of domestic 

violence victims, and thereby reduce incidents of domestic vio-

lence.13 Thus, EU-M states are bound not only by their international 

CEDAW obligations, but by their regional treaty obligations that 

embrace this issue, as well.14 

Yet, in spite of these international and regional obligations, 

United Nations and European Union leaders argue that success 

has been elusive and that migrant domestic violence victims are 

not afforded adequate protection.15 They maintain that EU-M state 

domestic frameworks fall short in their service to domestic violence 

victims, especially as they relate to migrant victims.16 

This article provides an introduction to the international and 

regional obligations that mandate EU-M state protections for 

migrant domestic violence victims, and speaks to the broader 

international dialogue about how to effectively meet the needs 

of this vulnerable migrant population. In light of The Federal 

Lawyer’s forthcoming article “Domestic Violence and the Plight of 

the Unauthorized Migrant,”17 which examines similar protections in 
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the United States, this article will serve as a point of comparison. 

It identifies the specific international and regional sources of law 

that govern EU-M state obligations.18 Acknowledging the uneven 

nature of success across EU-M states in serving this community 

adequately, this article provides a snapshot of four EU-M states to 

explore the chasm between de jure and de facto protections. This 

examination reveals EU-M states at different stages of compliance 

with their human rights obligations and considers what measures 

are in place to fulfill them and where they are found to be lacking.19 

Finally, it concludes that, as was revealed in the Jallow case, while 

an EU-M state may have instituted systems to meet the needs of 

this population, when the protections are not applied consistently, 

duties can be breached, resulting in harm to migrant victims and 

financial exposure to EU-M states.20

International and Regional Sources of Law
CEDAW is the key United Nations human rights document 

addressing the global elimination of discrimination against women.21 

Pursuant to Articles 3 and 5, it enshrines the right of women to 

enjoy their human rights free of discrimination and enables the 

attainment of that right through the modification of social and 

cultural patterns.22 Article 2 explicitly condemns discrimination 

against women in all its forms, and signatories to the treaty are 

required to undertake measures to end all forms of discrimina-

tion against women.23 CEDAW mandates that the pace of policy 

change be pursued diligently, “by all appropriate means and without 

delay.”24 This treaty envisions the development and/or modification 

of state constitutions and laws that further this goal and mandates 

the establishment of legal protections when necessary to ensure the 

rights of women.25 

The CEDAW Committee has adopted the “Handbook for 

Domestic Violence Legislation,”26 which provides guidance to states 

about the types of provisions that any domestic violence legal 

framework should include.27 Its components range from proposing 

means of prevention and protection28 to offering model structures 

for the investigation, prosecution, and sentencing of domestic vio-

lence offenders.29 The handbook recommends a variety of important 

features, including the use of gender-sensitive language in domes-

tic legislation to acknowledge the historical imbalance in power 

between men and women with respect to violence.30 It recommends 

that domestic violence protections be applied and specialized support 

services be offered without regard to migration status.31 It also recom-

mends that migration relief, such as asylum32 as embodied in the 1951 

Refugee Convention,33 and other forms of legal immigration status 

independent of the domestic violence perpetrator, be available.34 

While all EU-M states are signatories to CEDAW and are encour-

aged to model their programs on the handbook, only 23 of the 28 

are subject to the Optional Protocol, which offers a complaint review 

process.35  Nevertheless, all EU-M states are responsible for their 

own acts, as well as for private acts if the state fails to act with due 

diligence to prevent violations of rights, and they are required to 

investigate and punish acts of violence and provide compensation for 

CEDAW violations.36 Through acquiescence or indifference, inaction 

can imply de facto permission and, as we saw in the Jallow case, the 

CEDAW Committee has applied this principle to organs of a state 

that fail to provide protection from gender-based domestic violence.

Various regional obligations also influence EU-M state domestic 

violence legal frameworks. First, these commitments are inherent 

in European Union membership, itself, as Article 2 of the Treaty on 

European Union mandates fundamental human rights protections 

and gender equality.37 Principles of protection are embodied in the 

European Convention on Human Rights (ECHR),38 which under 

Article 3 binds signatories to guarantee freedom from torture and 

inhuman treatment. In the case of Opuz v. Turkey,39 the European 

Court of Human Rights40 evaluated a claimed violation of the ECHR, 

although not in the migrant context, and in doing so discussed 

the interconnection between discrimination and violence against 

women holding that gender-based violence constitutes a form of 

discrimination because it affects women disproportionately.41 It 

concluded that the conduct of the state violated three articles of 

the ECHR: Article 2, the right to life; Article 3, the prohibition of 

torture and inhuman treatment; and Article 14, the prohibition of 

discrimination.42 

Second, a 2004 European Union directive43 (Qualification 

Directive) mandates so-called subsidiary protection when there 

is reason to believe that the migrant victim would face a real risk 
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of suffering serious harm in her home country and who is unwill-

ing to avail herself of protections in that country.44 Article 15 of the 

Qualification Directive defines serious harm as death, torture, or 

inhuman or degrading treatment or punishment.45 While it orders 

that the nature of the subsidiary protection be complementary and 

additional to the refugee protections, it left the exact nature of the 

protection to be defined by the individual states in accordance with 

international human rights obligations.46

Third, during the past decade, migrant domestic violence vic-

tim protections have been addressed directly by the Council of 

Europe (COE), and most recently in the formulation of a progres-

sive regional agreement entitled the Convention on Preventing and 

Combating Violence Against Women and Domestic Violence (Istanbul 

Convention).47 The Istanbul Convention entered into force on Aug. 1, 

2014, and portends a new set of specific obligations that provide har-

monized protections for migrant domestic violence victims, including 

immigration relief.48 In 2002, the COE had ordered member states to 

grant immigrant women who have been or who are victims of domes-

tic violence, an independent right to residence in the host country.49 

The language of this mandate requires that all COE states, which 

includes all EU-M states, must offer relief beyond asylum, including 

an independent right to residence.50 The Istanbul Convention further 

advances the regional legal obligations directly related to domestic 

violence victims as it defines the minimum standards related to migra-

tion and asylum at Chapter VII.51

In sum, EU-M states are increasingly finding themselves in a legal 

environment that expects robust protections for migrant domestic 

violence victims, such as asylum and subsidiary protections, and 

when those protections are not afforded, states may find themselves 

in breach of their legal obligations.

Protections and Treaty Compliance—Four Case Studies
When evaluating migrant domestic violence protection systems 

in the EU-M states, it becomes apparent that they have a number of 

common features. They are all signatories to the Treaty of European 

Union,52 the ECHR,53 and the CEDAW.54 Moreover, all EU-M states 

have adopted gender-neutral criminal and civil laws relating to 

domestic violence. Finally, they all have in place subsidiary relief 

for migrant victims that is both confidential and independent of the 

domestic violence perpetrator.56 

However, as mentioned earlier, only 23 EU-M states are subject to 

the jurisdiction of the CEDAW Optional Protocol.57 Moreover, while 

all of the EU-M states are members of the COE,58 only five have rati-

fied the Istanbul Convention.59 While many report they have devel-

oped programs that offer a range of legal protections and safety struc-

tures—including asylum, subsidiary protections, humanitarian relief, 

family unity provisions, migration-related protections for victims that 

are not tied to an abusive spouse, shelters, hotlines, legal assistance, 

interpretation assistance, work permits, and injunctive relief in the 

form of protection orders— some EU-M states report greater success 

at delivering these services.60 Thus, while there may be de jure relief 

available to this population, de facto relief may be more limited. 

Here, we consider four EU-M states to explore the wide range of 

de facto support available to a migrant depending upon which state is 

offering the protections. We will examine the Netherlands, the United 

Kingdom, Romania, and Cyprus, each of which has a unique set of 

circumstances informing the development of their legal doctrine and 

which, when viewed as a whole, reflect the diversity of members 

in the European Union. This evaluation illustrates that although 

some EU-M states offer multifaceted protections and support for 

migrant domestic violence victims, de facto relief is not consistent 

across them in spite of state diligence in assessment, development, 

and refinement of domestic policies and procedures to better meet 

human rights obligations. 61 

The Netherlands
The Netherlands is a founding member of what is now the 

European Union.62 It ratified the ECHR in August 195463 and the 

CEDAW in July 1991,64 and has been a signatory to the Optional 

Protocol since 2002.65 The state signed the Istanbul Convention in 

November 2012, but has not yet ratified it.66 The Netherlands has 

been recognized as having a rich history of implementing country-

wide policies that combat domestic violence.67 It reports working 

closely with other UN organizations and nongovernmental organiza-

tions to make gender-related violence a criminal offense at the local 

and international level and supports active prosecution and victim 

aid, even though it does so in a gender-neutral context.68 This sup-

port ranges from public education campaigns, shelters, and free 

legal assistance for victims of crime.69 

Asylum is available for migrants who claim to be victims of 

domestic violence when they can prove that their own government 

is unable or unwilling to provide them with protection.70 Moreover, 

the state specifically refers to domestic violence as a ground of 

asylum for immigrants from certain countries where there is a link 

between domestic violence and honor-related violence, discrimi-

nation against women, or the absence of protection by the local 

authorities in the home country.71 Furthermore, migrant domestic 

violence victims that apply for a residence permit and reside in a 

shelter may also be eligible for financial support and health insur-

ance.72 The Netherlands affords essentially the same rights to 

beneficiaries of subsidiary protection as it does to beneficiaries of 

refugee status, including family reunification benefits.73 

Yet, in spite of these achievements, the CEDAW Committee 

has expressed concern about how the Netherlands applies its 

asylum policies and whether some victims of domestic violence 

are, in fact, excluded from relief.74 Specifically, the UN Committee 

Against Torture and the UN Special Rapporteur on Violence Against 

Gender Violence continued on page 77

In sum, EU-M states are increasingly finding themselves in a legal environment that expects 
robust protections for migrant domestic violence victims, such as asylum and subsidiary 
protections, and when those protections are not afforded, states may find themselves in breach 
of their legal obligations.
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Women, Rashida Manjoo, noted the need for “adopting gender-

sensitive asylum procedures and recognized gender-related perse-

cution as a ground for asylum.”75 There was concern that a newly 

implemented accelerated 48-hour asylum procedure could lead to 

the return of women who could not relate traumatic incidents con-

nected to sexual or domestic violence.76 In response to this concern, 

the state indicated that it would replace the accelerated procedure 

with an eight-day procedure, providing more time for legal assis-

tance.77 The Netherlands has also assured the UN that the asylum 

process is gender-sensitive and that asylum status may be granted 

to victims of domestic violence if their country of origin is unable or 

unwilling to protect them.78

Despite the broad nature of these protections, some stakehold-

ers have criticized the Netherlands for failing to provide statis-

tics on the number of women actually granted refugee status on 

grounds of domestic violence.79 They argue that while the state has 

repeatedly reported the provision of humanitarian-based resident 

status for victims of domestic violence, honor-related violence, and 

trafficking,80 the CEDAW Committee has acknowledged that “the 

humanitarian grounds mechanism had rarely been used, as fewer 

than 10 residence permits had been granted in the year evalu-

ated.”81 Manjoo noted that the humanitarian residence permit only 

applies to victims who were granted temporary residence due to 

their cooperation with the police. The committee thus considered 

the recommendation that the government provide protection to 

trafficking victims regardless of their level of cooperation in legal 

proceedings partially implemented.82 

Asylum-seekers in the Netherlands are provided free legal assis-

tance and interpretation at all interviews.83 While the Netherlands 

did not have in place a national women’s hotline as of 2012,84 its vast 

shelter system served almost 100 percent of the reported need.85

The United Kingdom of Great Britain and Northern Ireland
The United Kingdom joined the European Union in 1973,86 more 

than 20 years after the Netherlands, even though it had already 

ratified the ECHR in March 1951.87 The state ratified CEDAW in 

April 198688 and is also bound by the Optional Protocol.89 It signed 

the Istanbul Convention in June 2012, but has not yet ratified it.90 

While the United Kingdom currently offers a number of protec-

tions to migrant domestic violence victims, the system is more fully 

understood when viewed in light of its history. In 2001, the United 

Kingdom was found to have violated its obligations under the ECHR 

in the case of Osman v. the United Kingdom.91 Osman claimed 

that she had been subject to threats by private individuals, and 

when she brought them to the attention of the UK police, the state 

failed to provide protection.92 The European Court of Human Rights 

affirmed the obligation of the United Kingdom to take reasonably 

available measures to alter the outcome or mitigate the harm when 

they either had or ought to have had knowledge.93 

Following more than a decade of reforms in the United Kingdom, 

today there are a host of protections available to domestic violence 

victims. When a domestic violence victim is the spouse or partner of 

a British citizen or person settled in the United Kingdom, he or she 

is eligible to apply for a permanent status entitled “indefinite leave 

to remain.94 Victims of non-British, or non-UK-settled offenders, 

may apply for asylum protection.95 In addition, they may be consid-

ered for humanitarian protection as long as “there are substantial 

grounds … for believing that the person concerned, if he returned 

to the country of return, would face a real risk of suffering serious 

harm and is unable, or, owing to such risk, unwilling to avail himself 

of the protection of that country.”96 

Critics have argued that in practice, migrant domestic violence 

victims in the United Kingdom are far more likely to be granted 

subsidiary protection than asylum.97 Yet, the state indicates that UK 

authorities rely on, and even cite to, UN gender-based asylum guide-

lines in adjudicating cases, and thus follow international standards 

in making these determinations.98 The CEDAW Committee notes the 

absence of a national strategy on the prevention and elimination of  

violence against women, and a lack of consistency among the dif-

ferent regimes of the United Kingdom—England, Wales, Scotland, 

and Northern Ireland.99 However, in an effort to ensure that CEDAW 

requirements are met, the United Kingdom is conducting a com-

plete thematic review of asylum cases involving gender-related 

persecution to respond to the CEDAW Committee’s concerns.100 

The United Kingdom has in place a national women’s hotline 

that is staffed 24 hours a day and offers free-long distance calling 

and translation services.101 As of 2012, the United Kingdom had in 

place 1,105 shelters, addressing about 87 percent of the reported 

domestic violence victim need.102

Romania
As a point of comparison, Romania only joined the European 

Union in 2007, having been a former Communist State of Central 

and Eastern Europe.103 While it ratified the ECHR in June 1994,104 it 

had already ratified the CEDAW in January 1982.105 In addition, it is 

bound by the CEDAW Optional Protocol.106 It has neither signed nor 

ratified the Istanbul Convention.107 However, the state underwent a 

difficult political and economic transition process that has, at times, 

relegated development on women’s issues to a less prominent posi-

tion in the country’s overall goals.108 While Romanian law provides 

for equal protection based on gender in the application of the state’s 

criminal code,109 in the domestic violence context it does so in a 

gender-neutral format.110 Despite a sophisticated legal construct 

within which it can punish domestic violence offenders, the state 

has been criticized for its relatively limited prosecution of domestic 

violence offenders.111 Romania reports that it passed comprehensive 

asylum legislation in 2006 to comply with its human rights responsi-

bilities.112  The state offers subsidiary protection as well.113 It asserts 

that relief under either asylum or subsidiary protection affords 

essentially the same rights to victims including family reunification 

benefits.114 

These claims must be considered against the backdrop of a 2012 

case before the European Court of Human Rights involving a claim 

of domestic violence and the failure of the state to provide adequate 

protection to the victims in violation of Article 3 of the ECHR.115  

The court found that the state had failed to provide requested assis-

tance and protection from the offender’s aggressive conduct despite 

the fact that Romania had in place a statutory framework that would 

have provided for cooperation between the various authorities.116 

As of 2012, Romania did not have a national women’s hotline.117 

Moreover, as of that year, the state had in place 35 shelters, 

addressing only about 37 percent of the reported need.118 

GENDER VIOLENCE continued from page 17
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Cyprus 
Cyprus joined the European Union in 2004,119 after more than 

80 years of British colonial rule.120 It ratified the ECHR in October 

1962121 and the CEDAW in 1985.122 It has not signed the Istanbul 

Convention,123 however, it is bound by the CEDAW Optional 

Protocol.124 According to the U.S. Department of State Human 

Rights Report for 2013, recent studies reflect that “at least 28 

percent of women over the age of 18 have suffered some form of 

violence at home, including physical and sexual violence as well 

as economic violence, social violence, and emotional/psychological 

violence.”125 Cypriot law provides for equal protection based on 

gender.126 The state reports that migrants are eligible for gender-

specific asylum provisions and that women may be granted asylum 

in their own right.127 Moreover, it expressly prohibits the discrimina-

tion of women.128 

Nevertheless, nongovernmental organizations charge that 

Cypriot police regularly dismiss claims of domestic abuse by foreign 

women and children.129 In 2011, a group of organizations challenged 

the contentions of the state before the CEDAW Committee, argu-

ing that the state failed to provide evidence on the prevalence of 

gender-based violence within migrant communities.130 

The state reports that asylum is available to women who have 

been subject to degrading treatment or punishment.131 However, 

Amnesty International has specifically condemned the state’s prac-

tice of detaining all illegal migrants seeking asylum.132 Cyprus states 

that it provides subsidiary protection when an applicant does not 

qualify as a refugee, as long as the prospect of suffering serious 

harm in the home country is substantial.133 

While Cyprus contends that it provides priority access to shel-

ters for asylum applicants,134 in 2012, it reported having only one 

shelter in the country, which was only able to meet approximately 

15 percent of the demand.135 The state reported that it has in place 

a national women’s helpline, but that it does not provide 24-hour 

assistance.136 

Conclusion
Migrant domestic violence victims that lack legal immigration 

status are extremely vulnerable. That this need should be addressed 

has been recognized through international and regional agreements 

that apply to all EU-M states. While the EU-M states have been 

obliged to put in place systems that offer this protection, in prac-

tice, significant incongruities exist. Manjoo recently remarked that 

the high levels of domestic violence have not “led to the adoption 

of necessary solutions that are coherent and sustainable, and which 

would lead to the elimination of all forms of violence against all 

women.”137 She notes that “impunity for both perpetrators and State 

officials who fail to protect and prevent violence against women 

continues to be the norm.”138 She has concluded that all EU-M states 

are deficient in meeting their obligations under CEDAW.139 

Thus, while the protections that most EU-M states have in place 

comply in some respects, since they offer criminal law prosecution 

of domestic violence perpetrators, special protections for victims, 

as well as immigration-related protections, they are still adjudged 

to be ineffective. 

The development of the Istanbul Convention seems a positive 

corollary step toward harmonizing somewhat discordant systems, 

specifically as relates to gender-based asylum claims. While the 

pace of reform appears uneven across EU-M states, there is a clear 

trend toward development of migrant-sensitive domestic violence 

legal systems. As these states continue to acknowledge and address 

their particular deficiencies, migrant victims of domestic violence 

will enjoy more protection and dignity throughout the European 

Union. The threat of financial liability may also serve as an effective 

“stick” to engender compliance. 
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